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PREFACE. 

THE  prominent  position  which  the  Registry  Law  occupies 
in  the  juridical  system  of  this  Province,  the  influence 
which  it  necessarily  wields,  the  innumerable  daily  transactions 
relating  to  real  estate,  and  the  fact  that  no  modern  Canadian 
work  exists  which  treats  especially  upon  this  important  branch 
of  our  law,  have  prompted  the  preparation  and  pubhcation  of 
the  following  pages. 

It  is  true  that  two  manuals  upon  Registration  have  been  pub- 
lished, the  one  by  W.  A.  Sladden,  Esq.,  in  1867,  and  the  other 
by  Samuel  G.  Woods,  Esq.,  Barrister-at-Law,  in  1866.  The 
former  manual  has  long  since  become  obsolete  ;  while  the  latter, 
published  immediately  after  the  coming  into  effect  of  the  Regis- 
try Act  of  1866,  which  imported  such  material  and  radical 
changes  in  the  law  and  procedure  of  Registration,  is  not  of 
sufficiently  late  date  to  satisfy  the  requirements  of  either  the 
profession  or  Registrars,  although  it  is  a  valuable  epitome  of  the 
law  as  it  stood  at  the  time  it  was  published. 

The  sixteen  years  which  have  elapsed  sinee  the  introduction 
of  the  Registry  Act  of  1866  have  been  fruitful  in  important  de- 
cisions emanating  from  our  Courts  bearing  upon  the  construc- 
tion and  effect  of  that  Act,  and  of  the  subsequent  statutes  relat- 
ing to  Registration  of  titles.  To  collate  these  decisions,  an4 
those  rendered  under  the  former  Registry  Laws  in  force  in  this 
Province,  and  by  reference  thereto  to  illustrate  and  explain  the 
principles  regulating  the  present  Registry  Act  has  been  the  de- 
sign of  this  work.     In  furtherance  of  this  object,  the  decisions 
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of  the  Courts  of  the  sister  Provinces  of  Quebec,  Nova  Scotia  and 
New  Brunswick,  and  of  the  English,  Irish  and  American  Courts 
under  their  several  Registry  Acts  have  been  examined,  and 
noted,  wherever  they  are  in  point. 

A  comprehensive  collection  of  useful  forms,  a  hst  of  those  in- 
struments which  are  required  to  be  registered  under  the  pro- 
visions of  particular  enactments  (other  than  those  of  a  purely 
private  or  local  character),  together  with  a  tariff  of  fees,  &c., 
&c.,  will,  it  is  anticipated,  contribute  to  the  practical  utility  of 
this  volume.  That  this  work  mr.y  be  found  to  be  of  service  to 
his  professional  brethren,  to  those  gentlemen  who  fill  the  re- 
sponsible ofl&ce  of  Registrars  of  Deeds,  and  to  those  persons  who 
engage  in  the  practice  of  conveyancing,  is  the  sincere  desire  of 
the  author. 

Finally,  the  author  has  to  express  his  regret  at  the  delay  in 
the  publication  of  this  volume,  which  is  solely  attributable  to 
the  numerous  and,  in  the  majority  of  cases,  unavoidable  inter- 
ruptions to  which  he  has  been  subjected. 

E.  H.  T. 

Alexandria,  March  14,  1881. 
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INTRODUCTION. 


No  general  system  of  registration  existed  throughout 
England,  on  Oct,  15th,  1792,  upon  which  day  the  laws  of 
that  country  relating  to  civil  property  and  rights,  other 
than  those  of  a  purely  local  or  limited  character,  were 
introduced  into  this  Province  by  the  Stat.  82  Geo.  8,  c.  1. 
In  the  early  part  of  the  last  century  registration  was 
established  in  the  counties  of  Tork  and  Middlesex,  but  it 
was  never  extended  beyond  those  localities.  The  sole 
enactment  relating  to  the  recording  of  deeds  was  the 
Statute  of  Enrolments  (1),  which  was  intended  to  counter- 
act the  evil  effects  resulting  from  the  practice  of  secret 
conveyances  under  the  Statute  of  Uses  (2).  It  provided 
that  every  bargain  and  sale  of  an  inheritance  or  freehold 
should  be  by  a  deed  indented  and  enrolled  within  six 
lunar  months  from  its  date,  either  in  one  of  the  Courts  of 
Westminster,  or  before  the  Justices  and  Clerk  of  the 
Peace  in  the  county  wherein  the  lands  affected  were  situ- 
ate. This  Statutcu  as  one  of  the  laws  of  England 
relating  to  civil  property  and  rights,  came  into  force  in 
this  Province  by  virtue  of  the  Statute  32  Geo.  3,  c.  1. 
Fully  aware  of  the  inconvenience  caused  by  non-registra- 
tion, and  the  numerous  opportunities  for  the  perpetration 
of  fraud  and  injustice  which  the  want  of  a  general  system 
of  registration  of  documents  of  title  gave  birth  to ;  and  also 
recognizing  the  pressing  necessity  of  affording  every 
.  facility  to  transactions  in  real  estate  in  a  young  country, 
those,  to  whose  hands  the  working  of  the  new  constitution 
had  been  entrusted,  lost  no  time  in  introducing  a  general 

(1)  27  Henry  8.  c.  16.    (2)  27  Henry  8,  c.  10. 
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registry  law ;  and  in  the  fourth  session  of  the  first  Parlia- 
ment of  the  Province,  the  foundations  of  the  present  sys- 
tem of  Begistration,  which  we  at  present  enjoy,  were  laid 
by  the  Act  35  Geo.  8,  c.  5.  known  as  the  Begistry  Act  of 
1795.    Its  leading  provisions  were  mainly  based  upon 
the  York  and  Middlesex  Kegistry  Acts.     Registration  was, 
however,  made  optional,  so  long  as  no  memorial  had  been 
entered  in  the  Eegistry  Office,  but  so  soon  as  that  event 
occurred,  the  title  became  what  has  been  termed  "  a  reg- 
istered title,"  and  thenceforth  it  was  rendered  compulsory 
to  register  every  instrument  affecting  the  title,  in  order  to 
retain    priority  as    against   subsequent   purchasers   and 
mortgagees  for  value   (1).     Provision  was  made  for  the 
establishment  of  Registry  Offices,  the  appointment,  removal 
and  duties  of  Registrars,    and  the  mode  of  registration. 
Registration  of  a  will,  if  effected  within  six  mouths  after 
the  date  of  the  testator's  death,  was  equivalent  to  registry 
immediately  after   the  death.     Leases  at  rack  rent,    or 
where  the  term  demised  did  not  extend  beyond  twenty-one 
years,   provided  actual  possession  and  occupation   went 
along  with  the  lease,  were  excepted  from  the  operation  of 
the  statute.     The  Statute  of  Sitirolments  was  not  super- 
seded by  the  Registry  Act,  and,  in  some  instances,  lands 
having  been  conveyed  by  deeds  of  bargain  and  sale  with- 
out enrolment,  it  was  enacted  by  the  Stat.  37  Geo.  8,  c.  8, 
which  had  a  retroactive  as  well  as  a  prospective  effect,  that 
registration  in  the  proper  Registry  Office  would  validate 
such  deeds,  to  the  same  extent  and  effect  as  if  they  had 
been  duly  enrolled.     Reception  of  memorials  of  instru- 
ments executed  in  Great  Britain,  Ireland  and  the  Colonies 
was  provided  for  by  the  Act  58  Geo.  3,  c.  8.     The  Statute 
of  Enrolments  was  virtually  repealed  by  the  Act  4  Wm.  4, 
c.  1,  s.  47,  which  declared  that  neither  enrolment  nor  reg- 
istration was  essential  to  the  validity  of  a  deed  of  bargain  ' 
and  sale,  although  registration   would   be   necessary  to 

(1)  See  p.  207  pott. 


preserve  its  priority,  as  in  the  case  of  other  instruments 
(1).  This  Act  operated  retrospectively  (2).  Certificates 
of  discharge  of  mortgages  given  subsequent  to  default  in 
payment  were  declared  by  the  Act  4  W.  4,  c.  16,  to  ope« 
rate  as  valid  discharges  and  reconveyances. 

A' revision  and  amendment  of  the  Registry  Laws  was 
effected  by  the  Act  9  Vic,  c.  34,  known  as  the  Registry 
Act  of  1846,  which  first  admitted  judgments  of  Courts  of 
Record  to  the  benefits  of  registration. 

The  necessity  for  attendance  on  the  part  of  the  witness 
to  the  memorial  before  the  Registrar  or  his  Deputy  under 
prior  statutes  was  dispensed  with,  and  provision  was 
made  for  proving  execution  where  the  witness  was  per- 
manently residing  without  the  Province.  The  period 
allowed  for  the  registration  of  wills  wa^  extended  to  twelve 
months.  Leases  at  rack  rent  were  no  longer  excepted 
from  the  operation  of  the  Registry  Laws,  and  it  was  suffi- 
cient if  actual  possession  accompanied  a  lease  under 
twenty-one  years.  Registration  of  a  deed  of  bargain  and 
sale  was  declared  to  be  equivalent  to  enrolment.  Deeds 
by  corporations  were  admitted  to  registration  without 
other  proof  than  the  affixing  of  the  corporate  seal.  Plans 
of  Town  and  Village  lots  were  required  to  be  filed. 

County  Councils  were  charged  with  the  erection  of 
Registry  Offices,  and  the  duty  of  Registrars  upon  a  sepa- 
ration of  registration  divisions  was  defined.  By  the  Act 
11  &  12  Vic,  c.  16,  certain  doubts  relative  to  discharges 
of  mortpjages  were  removed.  The  Act  13  &  14  Vic,  c  63, 
gave  to  the  registration  of  judgments  the  same  validity  as 
the  docketting  thereof  would  have  produced.  It  also 
declared  what  effect  a  registered  judgment  would  possess, 
and  defined  the  remedies  of  the  judgment  creditor.  Reg- 
istration was  no  longer  allowed   to  be  optional,  but  the 


(1)  See  Doe  d.  Adkins  ▼.  AtkinBon  4  Q  B.  O.  S.  140. 

(2)  Rogers  et  al,  v.  Baraum  6  Q,.  B.  0.  S.  252  ;  Doe  d.  Loucks  v.  Fisher, 
2  U.  C.  R.,  470 ;  see  Doe  d.  Spaflford  v.  Brown  et  al.,  8  Q.  B.  O.  8..  92. 
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rights  of  eqaitable  mc^gagees  were  preserved*  Tacking 
was  abolished,  and  registered  instruments  took  prioritj 
according  to  date  of  registry — where  unregistered,  priority 
of  time  of  execution  governed.  The  section  of  the  Regis- 
try Act  of  1846  relating  to  registration  and  enrolment 
of  deeds  of  bargain  and  sale  was  repealed,  Begistration 
was  declared  to  constitute  in  Equity  notice  to  persons 
claiming  interests  subsequent  to  such  registry.  Certain 
judges  and  other  persons  were  empowered  to  take  aflBdavits 
of  exeqution  of  instruments  executed  in  Lower  Canada. 

Bonds  and  instruments  creating  debts  to  the  Crown 
were  required  by  the  Act  14  &  16  Vic,  c.  9,  to  be  registered 
in  the  office  of  the  Clerk  of  the  Court  of  Queen's  Bench  in 
Toronto,  in  order  to  maintain  priority,  and  the  lands 
bound  thereby  could  only  be  released  by  an  Order  in 
Council,  By  the  A*ct  16  Vic,  c  182,  s.  66,  deeds  of  sale 
for  taxes  before  1851  under  the  Act  6  Geo.  4,  7,  were  auth- 
orized to  be  registered,  notwithstanding  the  repeal  of  that 
Act.  Changes  in  the  territorial  divisions  of  the  Province 
necessitated  the  passage  of  the  Act  16  Vic,  c  187,  which 
defined  the  duties  of  Begistrars  upon  the  formation  of  new 
divisions.  Begistry  Books  were  to  be  thereafter  provided 
by  the  County,  instead  of  by  the  Province,  as  formerly* 
But  one  memorial  was  required  of  an  instrument  embrac- 
ing lands  situate  in  several  localities  in  the  same  County. 
Further  provision  was  made  for  the  registration  of  memo- 
rials of  instruments  executed  within  the  Province,  but 
without  the  County  where  the  lands  affected  were  situate. 
Powers  of  Attorney  were,  for  the  first  time,  admitted  to 
registration. 

By  the  Act  18  Vic,  c  127,  unregistered  judgments  were 
declared  to  form  no  lien  upon  lands,  and  certificates  of 
bills  filed,  or  proceedings  taken,  in  the  Court  of  Chancery 
were  required  to  be  registered,  in  order  to  afiect  persons 
with  notice  thereof.  The  registration  of  decrees  was  pro- 
vided for,  and  the  method  of  registering  memorials  of 
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instramente  exeeoted  withoot  the  Province  improved  upon. 
Bales  and  orders  of  the  Superior  and  County  Courts 
directing  the  payment  of  money  were  admitted  to  regis- 
tratioti  by  the  Act  22  Vic.  38,  s.  17  (1659). 

Upon  the  oonsolidation  of  the  Provincial  StatuteB  in 
1859,  the  varioQs  enactments  relating  to  the  registration 
of  instruments  afifecting  titles  were  consolidated,  and 
incorporated  in  the  89th  chapter  of  the  Con.  Stat,  of  XT. 
C,  hat  no  amendments  or  additions  of  any  importance 
were  made. 

The  provisions  relating  to  the  registration  of  judgments 
were  repealed  by  the  Act  24  Vic,  c.  41,  and  as  that  por- 
tion of  the  Begistry  Law  has  long  since  become  obsolete, 
ref^enee  thereto  has  been  omitted  in  the  following  anno- 
tation. The  Act  took  effect  on  Sept.  Ist,  1861,  but  pre- 
served the  rights  of  any  registered  judgment  creditor  who, 
should  issue  before  that  date  a  writ  of  execution  against 
the  lands  of  the  judgment  debtor.  A  reference  in  the  Act 
to  discharge  of  mortgages  led  to  the  passage  of  the  Act 
24  Vic,  c.  21,  which  confirmed  discharges  registered  since 
May  18,  1861,  and  provided  for  their  future  registration. 

The  year  1865  marked  a  new  era  in  the  history  of  regis- 
tration in  this  Province.  The  inconvenience  and  imperfect 
machinery  of  the  system  theretofore  in  vogue  demanded  a 
change  in  the  mode  of  registration.  By  the  Act  29  Vic, 
c.  24,  all  former  enactments  were  repealed,  their  better 
features  beinjs;,  however,  preserved  and  recast  in  the  new 
statute.  Begistration  at  full  length  was  substituted  for 
the  former  method,  except  where  the  instrument  was  exe- 
cuted before  Jan.  1st,  1866.  An  enlarged  construction 
was  placed  upon  the  instruments  capable  of  and  requiring 
registration.  The  establishment  and  extension  of  Begistry 
Offices,  the  appointment,  removal  and  duties  of  Begistrars, 
and  the  character  and  number  of  books  of  office,  were  duly 
provided  for.  Crown  grants  were  admitted  to  registry. 
Witnesses  were  compelled  to  make  affidavits  of  execution. 
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Bfoof  of  execution  when  the  witness  was  dead,  or  absent 
from  the  Province,  was  to  be  made  before  the  Judge  of  the 
County  Court,  and  not  before  the  Quarter  Sessions. 
The  registration  of  Powers  of  Attorney  and  substitutions 
thereof  was  improved  upon,  and  notarial  copies  of  certain 
instruments  executed  in  Lower  Canada 'were  allowed  to  be 
registered. 

Priority  of  registration  was  in  all  cases  to  prevail,  in  the 
absence  of  actual  notice.  The  exemption  which  had  there- 
tofore existed  in  favor  of  equitable  mortgages,  &c.,  was 
abolished,  and  the  Act  was  extended  to  all  leases  exceed- 
ing seven  years,  or  where  actual  possession  did  not  accom- 
pany a  lease. 

Ample  provision  was  made  for  the  registration  of  certain 
municipal  by-laws,  the  filing  of  plans  and  amendment 
thereof,  and  for  re-registration  in  case  of  the  loss  or 
destruction  of  Registry  Books  or  papers.  Certain  defects 
in  registration  were  remedied,  and  to  insure  the  efficient 
working  of  the  new  system  the  appointment  of  an  Inspector 
of  Registry  Offices  was  provided  for,  and  his  duties  defined. 
The  Act  14  &  15  Vic,  c.  9,  hereinbefore  referred  to,  re- 
quiring registration  in  the  Court  of  Queen's  Bench  of 
bonds,  &c.,  creating  debts  to  the  Crown  was  repealed  by 
the  Act  29  &  30  Vic,  c  43,  and  these  instruments  were 
placed  upon  the  same  footing  as  obligations  between  pri- 
vate persons,  an  exception  being  made  in  favor  of  those 
securities,  which  had  been  registered  prior  to  the  repeal. 

The  changes  brought  about  by  the  Confederation  of  the 
various  Provinces  naturally  created  an  increase  of  legisla- 
tion. The  Act  39  Vic,  c  24,  was  repealed  by  the  Act  81 
Vic,  c  30,  which  was,  however,  substantially  a  re-enact- 
ment, of  the  repealed  statute.  Certificates  of  discbarge 
of  mortgage  by  married  women  were,  by  the  Act  32  Vic, 
c.  9,  authorized  to  be  registered  without  a  certificate  of 
examination  (1).     Prothonotarial  copies  of  instruments 

(1)  SeeSiVic.  c.  35. 
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executed  in  the  Province  of  Quebec,  were  admitted  to  reg- 
istration by  the  Act  84  Vic,  c.  26  ;  and  the  registration  of 
a  deed  containing  lands  in  several  countitss  by  means  of 
certified  copies  thereof  was  permitted  by  the  Act  S4  Vic, 
0.  26.  The  liens  held  by  the  Crown  tinder  bonds,  Ac, 
registered  in  the  Courts  of  Queen's  Bench,  were  finally 
abolished  by  the  Act  86  Vic,  c  6,  s.  6.  The  Act  86  Vic, 
c.  17,  made  provision  for  proof  where  the  witness  should 
become  insane,  idiotic,  &c  Certain  defect  in  affidavits 
were  declared  not  to  invalidate  registration,  and  registra- 
tion was  constituted  notice  at  Law  as  well  as  in  Equity, 
notwithstanding  any  defects  in  the  proof  for  registry. 
Prior  defective  registrations  were  validated.  Sheriffs  and 
Bailifls  were  empowered  by  the  Act  88  Vic,  c  17,  to  exe- 
cute certificates  of  discharge  of  mo  tgages  seized  under 
execution.  Some  amendments  of  minor  importance  were 
introduced  by  the  Act  39  Vic,  c  25,  which  also  effected 
changes  in  the  holidays  allowed  to  Registrars,  and  extended 
their  hours  of  attendance. 

Upon  the  revision  of  the  Provincial  Statutes  in  1877, 
the  prior  enactments  were  collated,  and  arranged  in  the 
compendious  form  they  now  appear  in.  Since  that  period 
but  two  amendments  have  been  introduced:  the  one  by 
the  Act  42  Vic,  c  20,  authorizing  the  registration  of 
notices  of  sale  of  mortgaged  premises,  in  default  of  pay- 
ment—^the  other  by  the  Act  44  Vic,  c  10,  which  dispenses 
with  the  necessity  of  the  husband  of  a  married  woman 
becoming  a  party  to,  or  executing,  a  certificate  of  discbarge 
of  mortgage  given  by  her. 

In  the  foregoing  condensed  account  of  the  rise,  progress 
and  development  of  the  system  of  registration  in  this 
Province  reference  to  matters  of  minor  import,  though 
connected  with  that  system,  has,  through  want  of  space, 
been  omitted,  but  in  the  following  pages  they  will  be 
alluded  to  in  their  appropriate  places. 
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CHAPTER  CXI. 


An  Act  respecting  the  Registration  of  Instruments 
relating  to  Lands. 


Interpretation : 

''Instrument,"    "Land," 
••  Will.'  "  County."  s.  2. 
Registry  Offices,  ss.  8-5. 
Begistrars  and  Deputies : 
Appointment,  security  of,  Ac, 

ss.  6-19. 
Duties,  88  90-34. 
Books  of  Office  : 

To  be  furnished  by  Oounty, 

88.26-27. 
Transfer  of,  upon  alteration 
in  limits  of  the  Begistra- 
tion  Division,  ss.  2S--81. 
Copies  of,  when  too  old  for 

use,  8.  32. 
Abstract  Indexes,  ss.  3d-d5. 
Alphabetical  Indexes,  ss.  84, 
85. 
Instruments  which  may  be  reg- 
istered, 88.  36,  37. 
Proof    for    Begistration,     bs. 

88-54. 
Manner    of    Begistering,     ss. 

55-60. 
Begistration  of — 
Crown  Grants,  s.  61. 
Orders  in  Council,  s.  62. 
Wills,  8.  68. 

Other  Instruments,  s.  64. 
Instruments  executed  before 

Ist  Jan.  1866,  ss.  65,  66. 
Discharges  of  mortgages,  ss. 

67-72. 
By-laws,  s.  78. 


Effect  of  Begistering  or  omit- 
ting to  register,  ss.  74-81. 
Unregistered  instruments  af- 
ter grant  from  the  Crown 
void  ag^dnst  subsequent  re- 
gistered purchaser,  s.  74. 
Wills  not  registered  within 
twelve  months  after  death, 
8.75. 
Deeds  on  sales  of  taxes  not 
registered  eighteen  months 
after  sale,  ss.  76-77. 
Begistration    as    notice,    as. 

78-80. 
Equitable   liens    invalid    aa 
against  registered  instru- 
ments, 8.  81. 
Tacking     not     allowed     aa 
against  registered    instru- 
ments, 8.  81. 
Begistration  of  plans,  ss.  82-85. 
Provisions  for  re-registration  in 
case  of  loss,  &o.,  of  registry 
books.  8.  86. 
Defects     in    registration,    ss. 

87-90. 
List  of  Patents  to  be  furnished 

to  Begistrar,  8.  91. 
Offences,  29  V.,  c.  24,  ss.  80-81. 
Fees  of  Begistrars,  ss.  92-105. 
Inspector  of  Begistry  Offices, 

ss.  106,  107. 
Act  not  to  aid  construction  of 
other  Acts,  s.  108. 
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THE  REGISTRY  ACT. 
(Revised  Statutes  of  Ontario,  Chapter  CXI.) 


CHAPTER  I. 

pRSAMBZiB. 

SI.  Short  TiUe. 
§2.  iDterpretation  clause. 
(1.)  "Instrument/* 

(a  )  Crown  Grants  ; 

(b.)  Orders  in  Council ; 

!c.)  Deeds  and  Conveyances  ; 
d.)  Mort^ges  and  Assignment  of  Mortgage 
U.)  Certificate  of  Discbarge  of  Mortgage  ; 
(f.)  Assurance ; 
{g.)  Lease; 
(h.)  B.md; 

(i.)    Releases;  Discharges; 
ij.)  Power  of  Attorney,  or  substitutions  thereof  ; 
fk.)  Bonds  or  Agreements  for  sale ; 
(/.)  Letter  of  Attorney ; 
(m.)  Will ; 

(n.)  Probate  of  Will,  tSc. ; 

(o.)  Grant  of  Administration  witb  the  will  annexed ; 
(p.)  Municipal  Road  By-laws ; 
(q.)  Certificates  of  proceedings  at  Law  or  Equity ; 
(r.)  Certificates  of  payment  of  Taxes  ; 
Sheriffs*  and  Treasurers'  Deeds  ; 
Every  Contract  in  Writing ; 
(u.)  Proceedings  in  Lunacy,  Insolvency,  <fro. ; 
(v.)  Other  Instruments ; 
(2.)  "Lands." 
'  WUl." 
C/Ounty.** 

Chapter  1.       Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows : 

Bee.  1.  1.  This  Act  may  be  cited  as  •«  The  Registry  Act." 

Short  The  adoption  of  brief  and  concise  titles  to  stat- 

®'  utes  of  general  utility  is  comparatively  modern, 
but  is  an  improvement  upon  the  former  method. 
A  short  title,  for  citation  purposes,  was  not  confer- 
red  upon  any  statute  relating  to  registration,  until 
the  passage  of  the  Registry  Act  of  1865,  which  was 
designated  the   "Registration  of  Titles,  (Upper 


(». 

(v) 
-.,  "La 
*3.)  "W 
'4.)  "Co 
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Canada)  Act,"  (1).  Upon  the  repeal  of  that  Stat- 
ute by  the  Registry  Act  of  1867-8,  the  latter 
Act  was  designated  the  ''  Begistration  of  Titles 
(Ontario)  Act."  (2) 

2.    In  the  oonstruotioii  of  this  Act 

(1.)  **  Instrument"  shall  include  every  Crown  grant ;  Order  in  Interpre- 
Council  of  the  Dominion  or  of  this  Province  ;  deed ;  conveyance ;  tation 
mortgage  ;  assignment  of  mortgage  ;  certificate  of  discharge  of  clause, 
mortgage  ;  assurance ;  lease  ;  bond  ;  release  ;  discharge ;  power  '*  Instm* 
of  attorney,  or  substitution  thereof,  under  which  any  such  deed,  ment.*' 
conveyance,  assurance,  discharge  of  mortgage  or  other  instru- 
ment is  executed ;  bonds  or  agreements  for  sale  or  purchase  of 
land ;  letter  of  attorney  ;  will ;  probate  of  will ;  grant  of  admiuis- 
tration  with  the  will  annexed ;  municipal  road  by-law ;  certificate 
of  any  proceedings  in  any  Court,  decree  of  foreclosure,  and  every 
other  certificate  or  decree  of  any  Court  affecting  any  interest  in  or 
title  to  land :  also,  certificates  of  payment  of  taxes  granted  under 
the  corporate  seal  of  the  County,  City,  or  Town  by  the  Treasurer ; 
every  Sheriff 's  and  Treasurer's  deed  of  lands  sold  by  virtue  of  his 
office ;  every  contract  in  writing ;  every  Commission  and  pro- 
ceeding in  Lunacy,  Bankruptcy  and  Insolvency ;  and  every  other 
instrument  whereby  lands  or  real  estate  may  be  transferred,  dis  • 
posed  of,  charged,  incumbered,  or  affected,  in  any  wise,  in  Law  or 
m  Equity,  affecting  land  in  Ontario. 

(a.)  No  provision  existed  for  the  registration  in  Crown 
Begistry  OflSceB,  of  Patents  from  the  Crown,  prior  to  ^^^^^^ 
the  Begistry  Act  of  1865.     Lists  of  Patents  issaed 
being  annually  transmitted  to  the  Registrar  of  each 
Registry  Division  by  the  Commissioner  of  Crown 
Lands,    and    Provincial    Registrar    respectively. 
Since  the  passage  of  that  Act,  the  Provincial  Reg- 
istrar is  required  to  transmit  quarterly  returns  to 
each  Registrar.   See  notes  to  sections  61  and  91  post 
.  (6.)  Under  the  authority  of  a  number  of  Dominion  OrdeM  in 
and  Provincial  Statutes,  Orders  in  Council,  aflfect-  ^^^^^' 
ing  real  estate,  may  be  passed  by  the  Governor 
General  in  Council,  and  Lieutenant-Governor  in 
Council.     For  example,  it  is  enacted  by  the  Act  88 
Vic.  (D.)  cap.  18,  that,  upon  the  satisfaction  of  any 
seenrity  upon  real  estate  held  by  the  Crown,  the  Gov- 
ernor General  may,  by  order  in  Council,  declare  the 

(1)  29  Vic,  c.  34,  sec.  88. 

(2)  31  Vic,  c.  20,  sec  86. 
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same  to  be  satisfied  ;  a  duly  certified  copy  of  such 
Order  in  Cooncil  operating  as  a  release  of  snch 
security  from  any  claim  of  the  Crown  thereon. 
Also,  under  Bey.  Stat.  (Ont.)  cap.  60,  the  real 
estate  of  an  Intestate,  dying  without  any  known 
relatives  in  Ontario,  may  be  sold,  or  otherwise 
disposed  of,  by  the  Lieutenant-Governor  in  Coun- 
cil, by  an  Order  in  Council.     Notwithstanding  that 
Orders  in  Council  of  this  nature  could  be  passed,  it 
was  not  until  the  passage  of  40  Yic.  c.  8,  s.  40  (1), 
that  any  provision  was  made  for  their  registration. 
See  notes  to  section  62  post. 
Deedi  and     (c.)  The  words  *'  all  deeds  and  conveyances  " 
ttocm!^     extend  to  every  species  of  deed  or  instrument  by 
which  lands  may  be  conveyed  or  affected.     The 
word  "  conveyance  **  includes  a  feofiment,  grant, 
lease,  surrender,  or  other  assurance  of  land  (2) ; 
it  is,  however,  not  confined  to  instruments  under 
seal  (S). 
Mortgage       (d.)  The  word  "mortgage"  includes  every  in- 
^nment  strument  by  which  land  is  conveyed,  assigned, 
of  MOTt-    pledged  or  charged,  as  security  for  the  repayment 
of  money,  or  money's  worth  lent,  and  to  be  re-con- 
veyed, re-assigned  or  released  in  satisfaction  of 
the  debt.     (4)  A  writing  accompanying  a  deposit  of 
will  deeds  by  way  of  pledge,  or  mortgage,  is  capa- 
ble of  registration  (5.) 
Certificate     ^^'^  '^^^  efficacy  of  a  certificate  of  discharge  as 
of  Dis-      a  reconveyance  lies  in  its  registration,  when,  by 
1^1^^^  force  of  the  Statute,  it  operates  as  a  re-conveyance 
of  the  legal  estate ;  as,  until  then,  it  is  merely 

(1)  Ineorporated  with  see.  63,  po$t, 

(2)  B.  S.  Ont.,  eap.  98 ;  NeTe  t.  PenneU,  3  Hem.  <k  M.,  170 ;  In 
re  Hamilton,  9  Ir.  Chy.  512. 

(8)  In  le.  Wrighta'  Mortgage  Trusts.  48  L  .J.,  Oh.  66,  per  ICalins, 
Y4). ;  8.  c.  16,  L.  B.  Bq.,  41,  47. 

(4)  R.  B,  (Ont.),  0.  98. 

(6)  NereT.  Pennell,  2  Hem.  A  M.,  170;  bat  see  eontra,  Har^ 
rison  vs.  Armour,  11  Or.,  808. 
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eyidence  of  payment  (1).      See  farther  notes  to 
sections  67-72  post. 

if.)  This  is  a  comprehensiye  term,  including,  as  Assnr- 
it  does,  every  instrument  by  which  land  may  be  "^^• 
conveyed  or  transferred  (2). 

ig.)  A  lease  for  a  term  not  exceeding;  seven  years,  Lease, 
provided  the  actual  possession  goes  along  with  such 
lease,  is  not  required  to  be  registered,  in  order  to 
maintain  its  priority  over  subsequent  purchasers  or 
incumbrancers.  This  subject  is  referred  to  more 
fully  in  the  explanatory  notes  to  section  87  post. 

(h.)  "Bonds"  within  the  contemplation  of  this  Bond. 
Act  are  those  relating  to  real  estate.  A  bond,'  with 
a  penalty,  conditioned  to  convey  lands  upon  the 
payment  of  a  certain  price,  is  deemed  in  Equity  as 
equivalent  to  an  agreement  to  convey  such  lands, 
upon  payment  of  the  price ;  and  the  obligor  is  not 
at  liberty  to  exercise  the  option  of  paying  the  pen- 
alty, notwithstanding  that  the  bond  is  conditional  (8). 

(i.)  A  ''Release"  is  the  extinguishment  of  aBeleases 
right  or  interest  in  lands  to  another,  who  has  an  ^^?j^ 
estate  in  possession  in  the  same  lands  (4),  and 
should  be  evidenced  by  deed.  ''  Discharges  "  need  not 
be  under  seal,  and  apply  equally  to  a  release  of 
personal  rights  and  obligations,  as  well  as  to 
interests  in  lands. 

(j.)  See  the  remarks  upon  sections  50-52  post.    Powers  of 

(k.)  Agreements  and  bonds  for  the  sale  of  real  or  ^n- 
estate,    being    capable    of    specific    performance  J^*'®^ 
through  the  medium  of  a  Court  of  Equity,  are^QQ^g^, 
appropriate  subjects  for  registration.  Agw^- 

(1)  Sidey  ▼.  Hardcastle,  11  U.  C.  B..  168,  per  Bums  J, ;  see  "ale. 
also,  Lee  et  al.  t.  Morrow,  26,  U.  C.  B.,  604  ;  Trust  and  Loan  Co. 
T.  Gallagher,  8  P.  B.  97. 

(3)  Tomlinson's  Law  Dioiionaiy. 

(3)  Logan  y.  Wienholt ;  7,  Bligh  N.  B.  1,  49.  50;  Chilliner  r. 
Ohiliiner,  2  Ves.  Sr.,  528 ;  Long  v.  Bowring,  88  Beay.,  585. 

(4)  Watkins  Convey,  9  Ed..  831. 
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Letter  of       (J.)  A  convertible  term  for  "  power  of  attorney,'* 
^^^'  but  usually  employed  in  matters  connected  with 
commercial  interests, 
wm.  (w.)    "  Will  *'     more    properly  refers    only    to 

**  devises"  of  realty;  the  word  "  testament  "  relat- 
ing exclusively  to  personalty. 
Probate  of     (n.)  **  Probate  "  is  the  oflScial  evidence  of  the 
^^'^         will  having  been  duly  proved  in  the  proper  Court. 

See  section  2,  ss.  8,  and  sections  68  and  75  post. 
Grant  of        (p,)  Administration  with  the  will  annexed  is 
tration      granted  where  the  testator  omits  to  appoint  an 
^*^x^   executor;  or,  having  appointed  one,  the  appoint- 
ment fails  from  the  refusal  of  the  executor  to  act, 
his  death  in  the  lifetime  of  the  testator,  or  where 
he  dies  intestate  after  proof,   but  before  he  has 
fully  administered  (1). 
Municipal      (p.)  This  only  refers  to  those  by-laws,  under  the 
By-iaw8.    authority  of  which  any  street,  road,  or  highway 
has  been,  or  may  be  opened  upon  any  private 
property.     See  section  78  post. 
Certifl-  (q.)  Such  certificates  were  first  required  to  be 

^ooeed-    registered  under  the  Acts  18  Vic.  cap.  127  and 

mgfi  m      20  Vic.  cap.  56,  in  order  to  aflfect  any  person,  not 
Court  of  ^     ,     .,  ,.  .X,        X.      ^T  li* 

Ohanoery.  a  party  to  the  proceedings,  with  notice.  No  certifi- 
cate is  required  to  be  registered  of  a  suit  or  pro- 
ceeding upon  the  foreclosure  of  a  registered  mort- 
gage. Orders  and  decrees  for  alimony  can  be 
registered  (2). 
Certifi-  (r).  It  will  be  noticed  that  the  certificate  must ' 

parent    ^®  granted  by  the  Treasurer  of  the  "  County,  City 
of  Taxes,  or  Town  "  under  the  Corporate  Seal.     Certificates 
granted  by  Township  Treasurers  are  not  included. 
Under  "  The  Assessment  Act "    (3),  after  the 
statement  of  arrears  of  taxes  has  been  transmitted 

1)  Wms.  on  Ezors.,  461. 
f2)K.  8.  (Ont.),c.40,  8.  44. 
3)  B.  S.  (Ont.),  0. 180. 
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by  the  Township  Treasurer  to  the  County  Treas- 
urer, the  latter  is  alone  entitled  to  receive  pay- 
ment of  such  arrears,  and  to  grant  receipts  there- 
for (1).  He  is  also  entitled  to  receive  payment  of 
arrears  and  costs  from  the  owner  desiring  to 
redeem  lands  sold  by  the  Treasurer,  within  the 
period  allowed  by  that  Statute  (2).  The  Treasurer 
is  obliged  to  keep  a  triplicate  blank  receipt  book, 
and  on  receipt  of  any  sum  of  money  for  taxes,  to 
deliver  to  the  party  making  such  payment,  one  of 
such  receipts,  delivering  the  second  of  the  set  to 
the  County,  City  or  Town  Clerk,  and  retaining  the 
third  of  the  set  in  his  book.  For  forms  of  such 
receipts  or  certificate  see  appendix  B. 

(«.)  The  registration  of  deeds  by  these  oflScials^^®^'* 
is  referred  to  in  the  remarks  upon  sections  76  and  nrer's 
77  post.  ^^^' 

(t.)  This  term  is  unintentionally  too  broad,  asETeryoon- 
it  is,  for  registration  purposes,  confined  only  to^^J^ 
such  as  affect  real  estate,   or  interests  therein. 
The  word  "writing"  will  include  lithography  (3). 

(u.)  Proceedings  in  lunacy  are  regulated    byProceed- 
Kev.  Stat.  Ont.,  cap.  40,  sec.  57-72,  and  by  the^t^^y, 
consolidated  orders  of  the  Court  of  Chancery  pub-  i^oiv- 
lished  in  1868,  Nos.  517  et.  aeq.  ^*'^'  *''• 

As  to  Bankruptcy  and  Insolvency  vide  38  Vic. 
(D.)  c.  16  and  amending  Acts.. 

(v.)  The  concluding  clause  of  this  subsection  is  other 
comprehensive  enough,  to  include,  not  only  those  J^Jj^" 
instruments  hereinbefore  specifically  referred  to, 
but  also  every  other  instrument  or  document,  which, 
directly  or  indirectly,  affects  interests  arising  out 
of,  or  connected  with,  real  estate.  With  the  excep- 
tion of  that  class  of  leases  mentioned  in  section  37 


(8) 


1)  B.S.  (Ont.)  0. 180.  seo.  116. 

2)  lb.— Seo.  187,  8.8.  2,  and  seo.  147. 
(8)  Beg.  Y.  Middlesex  (B^tr&r)  7  Q.B.  156. 
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L    sa. 


"Land." 

What  is 
comprised 
in  the 
term 
"  land.*' 


Bale  of 
Grass. 


Sale  of 

Growing 

Timber 

within 

Begistry 

Act 


post,  the  Act  contemplates  the  registration  of  all 
instruments,  deeds  and  conveyances ;  whether 
founded  upon  voluntary,  valuable  or  good  consid- 
erations (1),  and  whether  legal  or  equitable  in  their 
nature  or  eflfect  (2). 

(2.)  **Land"  shall  include  lands,  tenements,  hereditaments, 
appnrtunances  and  real  estate. 

Briefly  put,  the  word  '*  land  *'  comprises,  not 
only  real  estate  in  the  popular  acceptation  of  the 
term,  but  also  all  freehold  tenements,  heredita- 
ments, corporeal  or  incorporeal,  or  any  undivided 
share  or  part  therein,  and  any  estate,  right,  title, 
interest,  inheritance,  use,  trust,  property,  profit,  pos- 
session, claim  and  demand  therein,  thereon  and 
thereout,  whatsoever,  whether  at  law,  or  in  equity, 
and  whether  in  possession  or  expectancy. 

An  agreement  for  the  sale  of  growing  grass, 
growing  .timber,  or  underwood,  not  made  with  a 
view  to  their  immediate  severance  and  removal 
from  the  soil,  and  delivery  as  chattels  to  the  pur- 
chaser, is  a  contract  for  the  sale  of  an  interest  in 
land  (8). 

Growing  timber  is  so  far  real  estate,  that,  to  be 
severed  from  the  inheritance  by  deed  or  devise, 
the  conveyance,  or  will,  must  be  duly  registered  to 
pass  the  interest  intended  to  be  conveyed  (4). 
The  decision  in  this  case  was  affirmed,  and  it  was 
held  that  timber  was  so  far  real  estate  that  a  con- 
veyance of  it  by  the  owner  of  the  fee  is  within  the 
Eegistry  Acts  (5). 

(1)  In  re  Flood  18,  Ir.  Ch.  812  ;  Drew  v.  Lord  Norbnry,  8  J. 
and  L.,  867. 

(2]  BosheU  v.  Bnshell,  1  Sch.  and  L.,  90,  100 ;  Latonche  r. 
Lora  Dnnsany,  1  Sch.  andL.,  187;  Gardiner  y.  Blessington,  1  Ir. 
Ch.  64 ;  Marphy  y.  Leader,  4  Ir.  L.  B.,  189. 

(8)  Crosby  y.  Wadsworth,  6  East.,  610 ;  Griffiths  y.  Pnleston,  18 
M.  and  W..  858 ;  Scorell  y.  Boxall  et.  al.,  1 Y  and  J.,  896 ;  Petoh  y. 
Tutin,  15  M.  and  W.,  116. 

(4)  Ellis  Y.  Gmbb,  8,  O.  S.,  611. 

(5)  Ferguson  y.  Hill  et.  al..  11,  U.  0.  B.,  580. 
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Semble,  that  this  applies  only  to  the  registration  But  this  i» 
of  the  first  conveyance  or  devise  of  such  timber ; to thewg- 
and  that  in  consequence  of  the  execution  of  the  ^j^JJ*^^^ 
first   conveyance,   the  timber    conveyed    thereby  convey- 
becomes  virtually  severed  from  the  freehold,  and  *"^  ^^* 
is  thenceforth  a  chattel  in  contemplation  of  law ; 
subsequent  transfers  thereof,  therefore  need  not 
be  registered  in  order  to  maintain  priority  (1). 

If  the  owner  of  the  soil  grant  all  his  trees,  they  Grant 
are  thereby  severed  from  the  inheritance,  and  so  ^^^^y^er- 
become  personalty  (2).  a^^e. 

Semble,  that  standing  timber  is  within  the  pro-  Porcbaaer 
visions  of  the  Registry  Law ;  and  that  the  pur-  ^eotod 
chaser  of  a  right  to  cut  the  same  is  affected  with  ^^ 
notice  of  the  conveyance  from  the  original  owner, 
and  a  mortgage  back  from  his  vendor  (8).    But 
should  the  purchaser  of  the  timber  subsequently 
purchase   the  land,  upon  which    such  timber  is 
standing,  the  chattel  interest  in  the  trees  will 
become  merged  in  the  freehold,  so  that  any  future 
transfer  of  such  timber  must  be  in  writing  and 
registered  (4). 

The  sale  of  the  annual  production  of  the  soil,  S^«  o| 
which  would  pass  to  the  executors,  and  not  to  the  produc- 
heirs,  is  not  a  sale  of  an  interest  in  land,  but  of ^?Jf?*^* 
chattels ;  and  is  therefore  not  within  the  Act.         Begistxy 

An  assignment  of  a  legacy,  charged  upon  land,  ^'. 
has  been  held  in  England  not  to  be  a  deed  affect-  ment  of 
ing  land,  but  an  assignment  of  money  only,  and  ^8*®y« 
therefore  not  within  the  Begistry  Act  (5).     This 
point  was  afterwards  raised    in  an    Iridh    case 

(1)  BUi«  ▼.  Ornbb,  8  O.S.,  p.  618.    See  WUliams  Ex..  708. 

(2)  MoBiillan  vs.  Miller,  7,  U.  G.  B.,  644,  per  Robinson  0.  J. 

(3)  McLean  y.  Barton.  24  Or.,  184;  foUowing  Ellis  v.Gmbb, 
BQpra,  and  Ferguson  y.  HiU  et.  al.  supra. 

(4)  Co.  68,  b. 

(5)  Malcolm  t.  Cbarleswortb,  Keen.  68,  In  re.  Wilkinson  v. 
Cbariesworth.  6  L.  J.  (N.  S.).  Cby.  172. 
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but  not  decided  (1).     The  ruling  in  Malcolm  vs. 
Gbarlesworth  appears  to  be  a  strained  construction 
of  tbe  Statute,  and  bas  been  doubted.    In  fact,  in 
Ireland  this  decision  bas  never  been  relied  upon 
in  practice  (2).     Sucb  an  instrument   is  plainly 
within  our  Act  and  would  therefore  require  registra- 
tion as  "  an  instrument  affecting  land." 
Agree.         ^  agreement  to  assign  a  leasehold  interest  in 
assign      an  estate,  as  security  for  a  loan,  has  been  held  not 
interest^  to  require  registration  (8),  upon  tbe  ground  that 
the  English  Act  did  not  apply  to  the  case  of  an 
equitable    mortgage   (4).     These  decisions    have 
however  been  overruled  (5). 
Order  for      An  order  for  the  payment  of  money  out  of  rents 
of  money  ^7  *  receiver  thereof,  to  a  devisee  of  the  real 
oat  of      estate,  has  been  held  to  amount  to  an  interest  in 
^^  '■      land,  within  the  Registry  Act,  as  a  part  of  the 
devisee's  estate  in  the  lands,  and  not  a  separate 
interest  (6). 

*  Will.'*  (8.)  **  Will  '*  shall  include  probate  of  wiU  and  exemplification, 

or  notarial  copies  of  probate  of  will  and  letters  of  administration 
with  the  will  annexed,  and  any  devise  whereby  lands  are  disposed 
of  or  affected. 

It  also  includes  all  testamentary  instruments  of 
which  probate  may  be  granted  (7). 

Proceedings  to  obtain  probate,  letters  6f  admin- 
istration with  the  will  annexed,  and  exemplifica- 
tions thereof  are  governed  by  "The  Surrogate 
Courts  Act  "  (8),  and  the  rules  promulgated  there- 
under. Notarial  copies  are  used  when  the  will  is 
deposited  in  a  foreign  country.     The  method  to  be 

(1)  In  re.  Jennings.  8,  Ir.  Oh.,  Bep.,  421. 

(2)  Davidson,  OonyeyV.  Vol.  2,  p.  770. 

(8)  Wright  y.  Stanfield.  5  Jnr.,  N.  S.  5;  27  Beav.,  8;  SSL.  J., 
Ohy..  183. 
(4)  Sompter  v.  Cooper,  2  Bam.  &  Ad„  228. 

15)  Moore  v.  GnlTerhoose,  27  Beav.,  689. 
6)  Bochard  v.  Pulton,  1  J.  and  L.,  418  ;  7  Ir.  Bq.,  181. 
I  B.  S.  Ont.,  cap.  46,  sec.  2,  sah.  sec.  1. 
B.  S.,  Ont.,  cap.  46,  sec.  8,  et.  seq. 


7): 
(8): 
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observed  in  registering  wills  and  other  testament- 
ary instruments  is  pointed  out  in  section  68  post. 

(4.)  •*  County "  shall  include  a  Union  of  Counties,  a  City,  "County/' 
Junior  County  and  any  part  of  a  County  or  Counties  set  apart 
for  judicial  or  registration  purposes.    31  Y.  o.  20,  ss.  1  and  33 ; 
36  v.,  c.  17,  s.  11 :  36  V,.  c.  48,  s.  196  ;  40  V.  Sched.  A.  (124). 

The  word  "  County  "  shaU  include  two  or  more 
Counties  united  for  purposes  to  which  the  enact- 
ment relates  (1).  There  is  evidently  a  misprint 
in  the  numbering  of  the  section  cited  from  36  Vic, 
<c.  48  in  the  reference  thereto.    It  should  be  s.  33. 

(1)  R.  S.  (Ont.)  c.  1,  sec.  8.  s.s.  12. 
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CHAPTER  II. 

REGISTBY  OFFICES. 

§8.  In  and  for  what  places  there  shall  be  Registry  Offices. 

§4.  Registry  Offices  maybe  removed. 

§5.  County  Cooncils  to  provide  fire  proof  offices  and  vaults. 

In  and  for  ^-  ^®'®  shall  be  a  separate  Begistiy  Office  in  eveiy  Biding^ 
what  County,  Union  of   Counties  and  City  in  Ontario  wherein  aft 

places  present  a  separate  Registry  Office  is  established ;  and  whenever 
uiere  shall  ^^7  County  is  separated  for  judical  purposes  from  a  union  of 
l^  Counties,  or  a  new  County  is  formed  and  set  apart  for  judicial 

^Qglg^    purposes,  there  shall  be  a  separate  Registry  Office  established 
Off^oeB,       therein,  by  the  Lieutenant-Governor  in  Council,  which  offioe 
'   *       shall  be  kept  in  the  County  Town  in  like  manner  as  in  other 
County  Towns,    81  Y.  c.  20.  s.  8. 

Mpera-        The  language  of  this  section  is  imperative,  and  re- 
quires the  establishment  of  a  separate  Registry  Office 
in  every  County,  separated  for  judicial  purposes  from 
a  union  of  Counties,  and  in  any  new  County  which 
is  established  and  set  apart  for  judicial  purposes. 
Establish-     Under  the  Registry  Act  of  1795  it  was  optional  to 
SfioBs^'    establish  Registry  Offices  in  those  Counties  which 
under  the  were  not  then  provided  with  Registry  Offices  (I),. 
A^dt       No  particular  locality  was  designated  where  the 
1795.        Registry  Office  should  be  kept ;    the  Governor^ 
General,  Lieutenant-Governor  or  Administrator  of 
the  Government  having  the  power  of  selection. 
The  option  of  establishing  offices  in  new  Counties 
Under      ^^^  taken  away  by  the  Registry  Act  of  1846  (2)^ 
Begistry    which  required  an  office  to  be  established  and  kept 
1S46.        i^  every  County  then  in  existence  and  afterwards 
to  be  formed.    No  change  was  made  by  that  Act^ 
however,  in  regard  to  a  fixed  site  for  such  office, 
the  locality  being  named  by  the  Governor,  in  the 
Commission  appointing  the  Registrar,  or  altered 

see  1. 
8. 


(2) 
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by  proclamation.     It  was  subsequently  enacted  (1)  Under  16 
that  each  County,  returning   a  member  of  the 
Legislative  Assembly,   was  to  be   entitled  to  a 
separate  Registry  Office.    It  being  found  advant- 
ageous to  establish  offices  in  Cities,  Junior  Counties 
and  Hidings  of  Counties,  not  set  apart  for  Judicial 
or  Municipal  purposes,  the  Governor  by  proclama-  Under  22 
tion  was  subsequently  empowered  (2)  to  establish 
such  Begistry  Offices ;  and,  in  the  case  of  a  Junior 
County  or  Biding  of  a  County,  to  name  some  place 
where  the  office  should  be  held  until  the  dissolution 
of  such  union,  or  erection  of  such  Riding  into  a 
separate    County,  and    the  establishment    of   a 
County  Town,  when  such  Registry  Office  was  to  be 
removed  to,  and  kept  in,  such  County  Town.    By  a 
statute  passed  in  the  same  Session,  (8),  it  was  enacted  Under  22 
that,  upon  the  separation  of  Counties,  the  office  for^"*  ^'  ^* 
the  registry  of  deeds  for  the  Junior  County  should 
be  kept  in  the  County  Town  in  like  manner  as  in 
other  Counties.      Subsequently,  the  Lieutenant- 
Governor  in  Council  was  empowered  to  establish  xjnder  34 
new  divisions  for  Registry  Offices   (4),  but  this  ^^^'^  «•  ^6. 
power  was  taken  away  in  the  following  year  (5).     y -J^  28. 

4.  Whereyer  in  any  County  or  Biding  the  Begistry  Office  Begistry 
appears  to  the  Lientenant-Gbyemor  in   Oounoil  to  be  incon-  Office  may 
leniently  situated,  he  ifiay  by  proclamation  order  the  same  to  be  be  remoy- 
lemoyed  to  any  other  place  in  the  County  or  Biding.    84  V.  0.  ed. 
15.  B.  1 ;  86  V.  0.  28,  s.  1. 

There  was  no  express  power  of  removal  of  office  Bemoyal 
<5ontained  in  the  Registry  Act  of  1795,  although  ^|[^f 
such  power  was  implied  ;  but  a  provision  similar  to  affect 
ibis  section  was  contained  in  section  80  of  the^^^ 
Registry  Act  of  1846.     Should  proclamation  be9*^°"^- 
made,  ordering  the  removal  of  the  office  from  the  "^^' 

il)  16  Vic.  0.  187,  8.  4. 
2)  22  flip.  Q.  95,  8. 1. 
8)22^.0.  99,8.50. 
^  84  Vic.  0.  25>8. 1. 
^  85  Vic.  0.  28. 
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place  designated  in  the  Eegistrar's  Commission  to 
some  other  locality  within  the  limits  of  the  same 
County,  the  provisions  contained  in  the  twentieth 
section  of  this  Act,  requiring  the  Registrar  to  reside 
within  ton  miles  of  his  office,  and  to  keep  his  office 
at  the  place  named  in  his  commission,  are  not 
irrevocable  (1). 

Conntj  5.  For  the  safe-keeping  and  protection  of  all  books,  memorials^ 

Goonoils    duplicates,  and  other  instruments  of  whatever  description,  and 
to  provide  pluns,  belonging  to  the  office  of  Registrar,  the  Council  of  each 
fire-proof   and  every  County  where,  when  this  Act  takes  effect,  or  at  any 
offices  and  time  thereafter,  there  are  no  safe  and  proper  fire-proof  offices 
vaults.        and  vaults  provided  by  such  Council,  or  where  thereafter  any 
Begistry  Office  is  established,  shall  provide,  furnish  and  main- 
tain, and  keep   in  good  repair,  a  safe  and  fire-proof  registry 
office,  fire-proof  vaulted,  upon  a  plan  and  on  a  site  to  be  approved 
of  by  the  Lieutenant-Governor  in  Council,  and  shall  thereafter 
keep  the  same  furnished  with  fuel  hnd  furniture  and  in  good 
repair,  and  Towns  separated  from  Counties  for  municipal  purposes, 
and  Cities  in  which  no  separate  Begistry  Offices   exist,  shaU 
bear  a  rateable  proportion  of  the  expense  thereof,  based  on  the 
assessment  of  all  the  Municipalities  within  the  jurisdiction  of 
such  County.    31  Y.  c.  20,  s.  6. 

This  provision  was  designed  for  the  protection 
of  those  whose  maniments  of  title  are  deposited  or 
recorded  in  the  books  and  papers  kept  in   the 
Registry  Office.    Prior  to  the  Registry  Act  of  1846 
the  expense  of  providing  offices,  etc.,  was  borne  by 
the  Registrar  (2). 
Formerly      Subsequently  this  duty  was  imposed  upon  Dis- 
iS^^Jjt     trict  Councils,  under  s.  19  of  the  Registry  Act  of 
Councils.  1846,  which  provided,  that  within  eighteen  months 
after  the  passing  of  the  Act  (1)  safe  and  proper 
fire-proof  offices  and  vaults  should  be  provided  in 
each  County,  for  the  keeping  of  books  and  instru- 
ments, such  selection  to  be  made  by  the  Registrar ; 
and  upon  his  neglect  to  do  so  within  that  period, 
the  selection  of  a  convenient  site  was  left  to  the 

(1)  Eraser  v.  Municipality  of  Stormont,  10  U.  C.  R.  286,  per 
Bobinson,  C.  J. 

(2)  Ward  v.  Corporation  U.  C.  of  Northumberland  and  Durham, 
12  U.  C.  P.  per  Robinson,  C.  J.  at  p.  66. 

(1)  9th  June,  1846. 
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District  Council,  who  were  required  to  erect  thereon 
a  suitable  office,  not  exceeding  in  value  two  hun- 
dred and  fifty^pounds,  and  to  remove  the  Registry 
Office  to  that^place.     The  powers  thus  conferred 
upon,  and  the  obligations  thus  attaching  to,  Dis-  ^^^^T**^ 
trict    Councils,   were    subsequently,    by    statute,  red  to 
declared   to  be  vested  in,  and  incumbent  ^pon,^^^^!^ 
County  Councils  (1). 

The    defendants    having  neglected  to  provide  Neglect  to 
offices,  as  required  by  the  Registry  Act  of  1846,  a^ffi^g.^ 
mandamus  to  compel  them  to  do  so  was  granted  (2). 

That  section  was  superseded  by  s.  8  C.  8.  U.  C.^oBtoi 
cap.  89.  The  limitation  as  to  cost  of  erection  of  ^'^ 
offices  and  vaults  was  afterwards  increased  to  $1,600 
(8).  It  was  finally  repealed  on  the  passage 
of  the  Registry  Act  of  1865,  the  sixth  section  of 
which  requires  the  erection  of  such  office  and 
vaults  upon  a  plan  and  site  to  be  approved  of  by 
the  Governor  in  Council.  The  County  Councils 
were  furthermore  required  to  furnish  and  maintain 
such  office  and  keep  same  in  good  repair.  This 
section  was  re-enacted  with  some  slight  addition 
in  the  sixth  section  of  the  Registry  Act  of  1868, 
upon  which  the  present  section  is  based. 

Neglect  on  the  park  of  the   Council  to  perform  County 
the  obligations  devolving  upon  them  under  tbis^^^^^^j^ 
section,  does  not  render  them  liable  for  the  rent  of  for  rent  ia 
another  building,  occupied  by  the  Registrar  as  a  ^®^'^*- 
Registry  Office ;  the  proper  remedy  in  such  case  is 
to  apply  for  a  mandamus  to  compel  them  to  carry 
out  the  requirements  of  the  section. 

The  defendants,  being  a   County   Council,   and 
chargeable  with  the  duty  of  erecting  offices  for  the 

(1)  12  Vic.  c.  81. 

(2)  Beg.  V.  Corporation  U.  C.  Korthnmberland  and  Durham, 
10  U.  C.  P.  626. 

(8)  24  Vic.  0.  42. 
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Registrar,  neglected  to  do  so ;  the  plaintiff,  the 
Begistrar  of  the  County,  having  furnished  the 
necessary  vaults  and  offices,  sued  the  defendants 
for  the  rent  of  the  same.  A  verdict  was  entered 
for  the  plaintiff,  with  leave  reserved  to  the  defend- 
ants to  move  to  enter  nonsuit.  The  rule,  having 
been  obtained,  was  made  absolute ;  on  the  ground 
that  there  was  no  provision  contained  in  the  Statute 
entitling  the  plaintiff  to  provide  the  offices,  or 
obhging  the  defendants  to  pay  rent,  end  that  the 
plaintiff's  remedy  was  to  obtain  the  aid  of  the 
Court,  in  the  shape  of  a  Writ  of  Mandamus,  to  com- 
pel the  defendants  to  perform  the  statutory  obliga- 
tion devolving  on  them  (1). 

(1)  Ward  y.  Corporation  U.  C.  of  Northumberland  and  Durham 
12  U.  0.  P.  U. 
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CHAPTER  III. 
Eegistrars. 

§6.    Begistrars. 

§7.    Registrars*,  how  appointed,  Ac. 

§8.    Amount  of  Security  to  be  given. 

§9.    Security  to  be  given  by  Ilegistrars. 
•    §10.    New  Recognizances  may  be  required  by  Inspector. 
§11.    Copies  may  be  obtained  by  any  person, 
§12.     Sections  15-20  of  Rev.  Stat.  c.  15  to  apply  to  securities. 
§13.    Lieutenant-Governor   may  require  Registrars  to  give 

security. 
§14.     Sureties  of  Registrars. 
§15.    Liability  of  Registrars  and  their  sureties. 
§16.    Registrar's  Oath  of  Office. 
§17.    Appointment  of  Deputies. 

(a)  Removal. 

(b)  Power  of  Deputy  in  case  of  death  or  removal  of 

Registrar. 
§18.    Deputy's  Oath  of  Office. 
§19.    Registrars  or  Deputies,  c&c.,  not  to  act  as  agents  for 

persons  taking  securities  on  real  estate,  or  advise  as 

to  titles,  <&c.,  in  their  counties. 

6.    Every  Registry  Office  shall  be  kept  by  an  officer  to  beRegistars. 
ealled  the  Registrar.    81  V.  c.  20.  s.  6. 

The  word  **  Registrar'*  includes  Deputies  (1).  includes 

Deputies. 

Under  the  Interpretation  Act  directions  to  a  Public 
oflScer  or  functionary  in  his  official  capacity,  or 
otherwise  applying  to  him  by  his  name  of  office, 
include  his  successors  in  office,  and  his  or  their 
lawful  deputy  (2). 

A  Registrar  is  a  public  officer,  and  as  such,  can  is  apnblie 
lay  claim  to   the    privileges   attaching    to   that*^  ^'' 
position. 

Registrars  are  consequently  entitled  to  the  pro*  Entitled 
tection  afforded  to  Justices  of  the  Peace  and  other  t^tioif of* 
public  functionaries  by  the  Rev.  Stat.  (Ont.)  cap.  *^«  ^«^- 
73,  in  regard  to  actions  brought  against  them  for  cap.  78. 

(1)  Rev.  Stat.  (Ont.)  cap.  1,  s.  8.  ss.  21. 

(2)  lb.,  8  8, 18.  26. 
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acts  done,  or  omitted  to  be  performed  by  them, 
under  the  provisions  of  that  Statute,  and  th^ 
decisions  thereunder  are  therefore  applicable.  The 
subject  of  legal  proceedings  against  Registrars  is 
considered  in  the  notes  to  sections  15  and  21  post, 
to  which  the  reader  is  referred. 

The  defendant,  being  Registrar,  in  giving  his 
certificate  to  the  plaintiff,  omitted  to  mention  a 
mortgage   registered  prior  to  a  mortgage   which 
plaintiff  purchased  on  the  faith  of  the  certificate. 
An  action  Jiaving  been  brought  against  the  defend- 
ant, it  was  held,  that  he  was  an  officer  within  the 
meaning  of  Con.  Stat.  U.  C.  cap.  126,  (now  Rev. 
Stat.  (Ont.)  c.  73),  but  that,  under  the  circum- 
stances, he  was  not  entitled  to  notice  of  action, 
this  not  being  an  act  committed,  but  a  negligent 
omission  (1). 
Quo  war-       An  information  for  quo  warranto  lies  at  common 
fOTthe^^*  law  for  the  office  of  Registrar  (2).     Semble,  that 
office.        an  action  for  the  fees  is  the  proper  remedy  of  try- 
ing the  right  to  the  office  (3).  , 

Regis-  7.    The  Lieutenant-Governor  shall,  as  occasion  may  require, 

trars,  how  from  time  to  time,  by  commission,  under  the  Great  Seal  of  the 
appointed,  Province,  appoint  a  fit  person  to  the  office  of  Registrar,  and  shall 
<fec.  in  like  manner,  fill  up  any  vacancy  occurring  by  the  death,  resig- 

nation, removal  or  forfeiture  of  office,  by  any  Registrar,  and 
every  Hegistrar  heretofore  appointed  or  hereafter  to  be  appointed 
shall  hold  office  during  pleasure  only.    31  V.  c.  20.  s.  7. 

Formerly  Under  the  first  Registry  Act  (4)  the  Governor 
bv^(^-  was  empowered  to  make  the  appointment.  This 
mission,  authority  was  revoked  by  the  Registry  Act  of  1846 
sec.  8,  which  enacted  that  the  appointments  should 
be  made  by  commission  under  the  Great  Seal  of  the 
Province.  In  such  commission  it  was  expressed 
to  be  "during  pleasure,"  although  no  mention  of 


(1)  Harrison  v.'Brega,  20  U.  C.  R.  324. 

(2)  Rex.  V.  Hail,  1  B.  A  C.  237. 

(3)  Staniland  v.  Hopkins,  9  M.  d  W.  178. 

(4)  Registry  Act  of  1795,  s.  1. 
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the  nature  of  such  tenure  was  made  in  the  Act 
itself. 

The  plaintiff  was  appointed  Registrar  in  1859,  ^'^^"^ 
(the  Registry  Act  of  1846  being  then  in  force)  by  a  be  remov- 
<5ommission    conferring  upon   him   the  oflSce    of^^f^®^ 
Registrar,  with  all  the  rights  thereto  appertaining.  Act  of 
The   appointment   was   expressed  to  be   **  during  ^ept  for 
pleasure."      In    1864,    he    was    removed    from*^*^*?,  , 
office,  and  the  defendant  appointed  in  his  stead,  by  that 
the  admitted  cause  leading  to  the  removal  from '^®*- 
office,  being  the  alleged  misconduct  of  the  plaintiff, 
while  acting  in  the  position  of  Returning  Officer 
at  a  Parliamentary  election.     It  was  held,  that 
under  the  Statute  then  in  force,  the  plaintiff  was 
subject  to  removal  only  for  the  reasons  particu- 
larized in  that  Statute,  such  as  incapacity,  undue 
or  fraudulent  practices,  etc.,  eke,  in  the  perfor- 
mance of  his  duties  thereunder  as  Registrar  ;  that 
he  could  only  be  removed  by  the  means  therein 
provided   for  that  purpose;  and   that   the  words 
**  during  pleasure"  in  his  commission,  would  not 
deprive  him  of  his  statutory  rights  and  privileges. 
It  was  further  held  that  the  ninth  section  of  the 
Registry  Act  of  1865,  which  was  passed  after  the  Held  that 
defendant's  appointment  to  the  office  formerly  held  Regi^y^ 
by  the  plaintiff,  and  provided  for  the  continuance  ^^t  of 

.^*  T^-i  •         m  ii,       1.        1. 1866  did 

m  office  of  every  Registrar  in  omce  at  the  date  of  not  con- 
the  passage  of  such  Act  (1),  would  not  have  tbe?j|^^JY 
effect   of    confirming    any   such    appointment,  ifpointment 
illegal ;  and  that  the  Interpretation  Act,  providing 
that  a  power  to  appoint  should  include  a  power  to 
remove,  was  not  applicable  to  such  a  case.     The 
plaintiff  was  upon  these  grounds  held  to  be  de 
Jacto  Registrar,  and  as  such  entitled  to  the  fees 

(1)  ISth  September,  1865. 
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appertaining  to   the  office,  which  fees  had  been 
received  by  the  defendant  (1). 
Bemarks       Reading  this  section  in  connection  with  section 
C.  J.      '  21  post,  it  would  appear  from  the  case  just  alluded 
to,  that  the  causes,  for  which  alone  a  Registrar 
could  be  removed  from  office,  are  specified  in  the 
latter  section.     Draper,  C.  J.,  in  his  judgment 
said: — ** Assuming,  as  I  think  is  shewn,  that  the 
language  of  the  Registry  Act  makes  the  appoint- 
ment quam  diu  se  bene  gesserit,  it  would  be  clearly 
inconsistent   with   the   context  to  hold   that  the 
Governor    had    a    p[eneral   and    unlimited    power 
to    remove    a   Registrar,  because    the   power   of 
removal  is  in  express  terms  given  by  the  statute, 
but  given  with  a  limitation  as  to  the  causes  for 
which  it  may  be  exercised,  and  subject  to  the  estab- 
lishment of  the  matter  of  fact  in  a  particular  mode. 
If  the  power  of  removal  were  in  this  case  to  be 
treated  as  annexed  to  the  power  of  appointment, 
and  not   as   conferred   by  the  Registry  Act,  the 
special  provisions  would  be  superfluous,  and  the 
officers  would  lose  the  protection,  which  they  were 
obviously  designed  to  give  him.     He  might  b«  re- 
moved ex  meromotu  mthoxxt  cause  assigned  at  all." 
Reversed       The  ruling  in  this  case  was,  however,  reversed, 
on  appe    -^p^^  appeal  to  the  Court  of  Error  and  Appeal, 
which  held  that  the  office  was  one  to  whiok,  at 
Common  Law,  the  appointment  might  be  "during 
pleasure,"  and  the  nature  of  the  tenure  not  being 
expressly  designated  in  the  Statute,  which  was  in 
Office       fact,  silent  on  the  point,  the  plaintiff  held  office 
"dunng^^ ^™P^y  "during  pleasure,*'  and  therefore  that  his 
pleasure"  removal  from  such  office  was  regular  and  valid.    It 
hold.        was  also  held,  that  had  the  office  been  one  of  free- 

(1)  Hammond  v.  McLay.  26  U.  C.  B.,  434. 
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bold,  the  grant  of  it  to  bold  "  during  pleasure  " 
would  bave  been  void,  and  that  the  plaintiff  would, 
in  such  a  case  never  have  been  legally  appointed  (1). 

To  obviate  further  diflSculty  on  this  point,  and  to 
prevent  a  like  occurrence  such  as  the  facts  of  those 
cases  present,  it  was  provided,  on  the  passage  of 
the  Registry  Act  of  1868  (2),  sec.  7,  that  every  Reg- 
istrar theretofore  appointed,  or  thereafter  to  be 
appointed,  should  hold  office  during  pleasure 
only. 

A  similar  provision,  applicable  to  all  officers  then 
appointed,  or  hereafter  to  be  appointed,  by  the 
Lieutenant  Governor,  whether  by  commission  or 
otherwise,  is  contained  in  tbe  Interpretation 
Act  (3). 

8.  The  Lieatenant-Govemor  may  from  time  to  time,  by  Order  Amount  of 
in  Council  fix  and  determine  the  amount  of  the  security  to  be  security  to 
given,   as   hereinafter  mentioned,  by  each  Begistrar ;   but  the  he  given, 
amount  of  such  security  shall  be  not  less  than  four  thousand 
dollars,  nor  more  than  ten  thousand  dollars.    36  Y.,  c.  6,  s.  8  ; 
81  v..  c.  20,  Form  A. 

Originally  the  amount  of  the  security  required  9"^"^*^^^ 
to  be  furnished  by  Registrars,  for  the  due  fulfil-  i>4,ooo. 
ment  of  the  duties  appertaining  to  their  office,  was 
fixed  at  the   sum   of  four  thousand  dollars  (4). 
This  amount  remained  unchanged  in  the  subse- 
quent   legislative   enactments   bearing   upon   the 
subject  until  the  Registry  Act  of  1865  was  passed 
when  the  principle  of  having  a  fixed  amount  was 
abandoned  and,  in  lieu  thereof,  the   Lieutenant- 
Governor  was  empowered  to  determine  by  Order  in  Now  fixed 
Council,  the  amount  of  security,  (within  the  limits  emor  in^' 
mentioned  in  section  8),  which    each   individual  C<^^<^- 
Begistrar  should  be  called  upon  to  furnish. 

!1)  Hammond  y.  McLay,  28  U.  0.  R..  463. 
2)  Assented  to  4th  March,  1868. 
8)  Bev.  Stat.  (Ont.)  c.  1,  s.  8,  bs.  27. 
4)  Begistry  Act  of  1795,  sec.  6. 
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Ste^'^'  The  reason  for  this  alteration  can  be  traced  in 
'  the  large  increase  of  business  transacted  in  Begis- 
try  Offices  of  late  years,  as  compared  with  that  in 
the  earlier  history  of  registration.  The  security 
furnished  by  the  Registrar  being  a  fund  to  which 
an  aggrieved  person  can  look,  in  order  to  reimburse 
himself  for  damages  incurred  through  the  negligence 
or  misconduct  on  the  part  of  the  Begistrar,  must 
necessarily  be  increased  in  proportion  to  the  pro- 
bable increase  in  number  of  those  transacting 
business  with  Registrars. 

The  character  of  the  security  is  shewn  in  the 
form  Schedule  A. 

Security  9.  Subject  to  the  provisions  of  the  twenty-fourth  section  of 

to  be  given  The  Act  respecting  Public  Officerty  before  any  Begistrar  is  sworn 

by  Begis-    into  office,  such  Kegistrar  shall  execute  and  enter  into  a  joint 

trars.  and  several  covenant  in  duplicate  with  two  or  more  sufficient 

sureties  to  be  approved  by  the  Lieutenant-Govrmor  in  Council 

for  such  amount  as  may  be  fixed  and  determined  by  Order  in 

Council  in  that  behalf  as  aforesaid. 

See  Bev.        2.  Such  duplicate  covenant  may  be  in  the  form  of  Schedule  A 

Stat.  16,     to  this  Act,  or  to  the  like  efiFect ;  and  to  each  of  such  covenants 

8.  24.  shall  be  attached  an  affidavit  in  the  form  of  Schedule  B  to  this 

Act,  or  to  the  like  effect,  made  by  each  of  the  sureties  therein 

mentioned. 

3.  One  of  such  duplicate  covenants  with  the  affidavits 
appended  shall  be  forthwith  transmitted  to  the  Provincial  Secre- 
tary, to  be  by  him  retained,  and  the  other  duplicate  covenant, 
with  the  affidavits  aforesaid,  shall  be  by  such  Begistrar  forthwith 
filed  in  the  office  of  the  Clerk  of  the  Peace  for  the  said  County  or 
Union  of  Counties,  where  the  same  shall  remain  of  record* 
39  v.,  c.  6,  s.  3  ;  39  V.,  c.  17,  s.  7 ;  40  V.,  c.  7,  Sched.  A.  (126.) 

The  section  referred  to  above  is  as  follows  : 
24.  Whenever  a    Sheriflf,    Registrar,    Division 
Court  Clerk  or  Bailiff,  or  any  other  public  oflScer, 
Certain     is  required  to  give  security  for  the  performance  of 
officers      bis  duties,  or  other  security  of  a  like  nature,  and 
™^yj^®  .-whether  such  security  enures  for  the  benefit  of  the 
guarantee  (h'own,  or  of  any  person  injured  by  the  default  or 
«^™P*^®' misconduct  of  such  officer,  the  Lieutenant-Gov- 
ernor in  Council  may,  by  order  in  Council,  direct 
that  the  bond  or  policy  of  guarantee  of  any  incor- 
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porated  or  joint  stock  company  empowered  to 
grant  guarantees,  bonds,  covenants  or  policies  for 
the  integrity  and  faithful  accounting  of  public  offi- 
cers, or  other  like  purposes,  and  named  by  such 
Order  in  Council,  may  be  accepted  as  such  security, 
upon  such  terms  as  may  be  determined  by  the 
Lieutenant-Governor  in  Council ;  and  the  provis- 
ions of  law  with  reference  to  the  legal  effect  of 
such  securities  when  given  by  individuals,  to  the 
filing  thereof,  and  to  the  mode  of  proceeding 
ttiereon,  shall  apply  to  the  security  given  by  every 
such  company. 

2.  The  interim  receipt  of  such  Company  may  be 
accepted  in  lieu  of  the  formal  security,  but  the 
formal  security  shall  be  completed  within  one 
month.  32  V.  c  29,  s.  16 ;  36  V.  c.  6,  s.  4  ;  38 
V.  c.  22,  s.  1 ;  40  V.  c.  7.     Sched.  A.  (11). 

Formerly  the   Registrar  was   required,    before  Former 
being  sworn  into  office,  to  enter  into  a  recognizance  n*^®.  <>^ 
in  the  penalty  of  one  thousand  pounds,  with  two  into  recog- 
or  more  sufficient  sureties,  to  be  approved  of  by^^*^ 
five  or  more  Justices  of  the  Peace  of  the  County  ;  Begistry 
which  recognizance  had  to  be  registered  at  the  next  1795. 
General  Quarter  Sessions  of   the  Peace  and  trans* 
mitted  by  the  same  Justices  within  six  months 
after  the  date  thereof  to  the  Queen*s  Bench  (1).  Under 
The  number    of   magistrates    was    subsequently  ^ct  of "^ 
reduced  to  three,   the  registration  of  the  recog- 1®*^- 
nizance  at  the  General  Quarter  Sessions  dispensed 
with,  but  the  Justices  were  still  required  to  forward 
the  same  within  six  months  to  the  Queen's  Bench 
as  before  (2).     By  the  Registry  Act  of  1865  (3)  the  ^4®' 
Registrar  was  required  to  enter,  with  two  or  more  Act  of 

1865. 
(1)  Registry  Act  of  1795,  b.  6. 
(3)  Registry  Act  of  1846,  b.  26. 
(8)  8.  10. 
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suflScient  sureties  into  a  joint  and  several  recog- 
nizance, in  a  penal  sum  to  be  fixed  as  above  between 
four  thousand  and  ten  thousand  dollars  and  also  to 
enter  into  a  joint  and  several  covenant  in  duplicate 
with  the  same  or  other  sureties,  to  the  same 
substance  and  effect  as  that  in  Schedule  A,  but  the 
recognizance  and  one  of  such  duplicates  with 
afl&davits  annexed  were  required  to  be  forthwith 
transmitted  to  the  Provincial  Secretary,  the  other 
duplicate  covenant  being  filed  by  the  Registrar  i|j 
the  oflBce  of  the  Clerk  of  the  Peace  of  the  County 
or  union  of  Counties. 

A  similar  provision  was  contained  in  the  Re- 
gistry Act  of  1868  (1),  afterwards  slightly 
amended  (2). 

It  will  be  sufl&cient  if  the  covenant  substantially 
complies  with  the  form  in  shedule  A.  (3). 

Qacere,  if  the  Registrar  were  to  act  in  his  official 
capacity  as    such,    after    the    execution    of    the 
covenant  and  before  approval,  would  such  Acts  be 
valid  (4)  ? 
Should         The  absence  of  any  specific  allusion  to  a  recog- 
^®3yj°^^^^  nizance   or  bond,   in   addition    to    the    covenant 
in  R.  s.    mentioned    in    this     section,    coupled    with    the 
I6l8!24^  reference  to  the  twenty-fourth  section  of  the  Act 
^®^^'^^*^- respecting  Public    Officers,    renders    it    doubtful 
dition  to    whether  the  bond  referred  to  in  the  latter  section 
^e  coven. jjgj^   addition   to   the   covenant,    or  should    be 
substituted  therefor  by  order    in    Council,    the 
covenant  being  a  **  security  for  the  performance  of 
his  duties"  within  the  meaning  of  section  twenty- 
four,  especially  as  there  is  nothing  said  as  to  the 
disposition  of  such  bond  when  executed,  as   was 
m  8. 9. 

(2)  36  Vic,  0.  6,  8.  3. 

(3)  Eggington  v.  Litchfield,  5  E.  <&  B.  100. 

(4)  See  Parker  ys.  Kctt,  Lord  Raymond  661 ;  2  Ins.,  381. 


*^"^"^]         BONDS,    ETC. NEW   RECOGNIZANCES.  88 

formerly  rijquired  of  the  recognizance.  It  is  sub- 
mitted that  it  will  still  be  requisite  for  those,  that 
may  hereafter  be  appointed  to  the  oflBce  of  Registrar, 
to  furaish,  either  a  bond  with  sureties  to  Her 
Majesty,  or  the  security  of  a  Guarantee  Company, 
besides  the  covenant  above  referred  to.  To  remove 
doubt,  however,  it  would  be  well  if  the  Legislature 
were  to  add  a  clause  expressly  providing  for  the 
furnishing  of  such  bond  or  Company's  security. 
In  anticipation  of  such  amendment,  and  in  case  it 
should  be  considered  that  a  bond  or  Company 
guarantee  is  still  necessary,  a  form  of  bond  is  con- 
tained in  Appendix  B. 

By  36  Vic.  c.  6,  s.  2,  if  a  Registrar  became  unable 
to  make  the  necessary  affidavits  of  justification 
under  the  circumstances  set  forth  in  the  first  sec- 
tion of  that  Statute,  such  failure  on  his  part  would 
not  necessarily  work  dismissal  from  office ;  but  he 
was  required  to  furnish  additional  security.  In  the 
Revision  of  the  Statutes  this  clause  has  been  ex- 
punged. On  reference  to  Appendix  B,  annexed 
to  the  Revised  Statutes,  it  is  stated  that  the  sec- 
tion was  repealed  by  40  Vic.  c.  7,  ss.  125-181 ;  but 
on  reference  to  this  Act,  no  mention  is  made  of 
same. 

10.    The   Begistrar,  whether   appointed  before  or  after  theKew 
possing  of  this  Act,  may  at  any  time  be  required  by  the  Inspector  recpgniz- 
of  Registry  Offices,  with  the  approval  of  the  Lientenant-Oovemor  ances  may 
in  Coonoil,  to  execute  new  covenants  in  the  form  and  to  the  offect  be  reqoir- 
hereinbefore  provided,  or  to  furnish  other  sureties  as  may  be  ed  by  In- 
deemed  expedient,  or  both,  and  in  default  thereof  shall  be  subject  spector. 
to  the  penalties  mentioned  in  section  twenty-one  of  this  Act. 
81  Vic.  c.  20.  s.  10. 

A  salutary    and   essential  requirement.      The  Should  bo 
default  or  neglect  on  the  part  of  the  Registrar  to  by  Begis- 
comply  with  the  requisition  of  the  Inspector  in  this*!*'  f^^^ 
respect,  will  render  him  amenable  to  the  penalties  required, 
referred  to  in  section   21  post.      It  is  submitted 
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that  it  is  equally  incumbent  upon  the  Registrar, 
in  the  absence  of  any  express  requisition  on  the 
part  of  the  Inspector,  to  execute  fresh  covenants  or 
to  provide  other  or  further  sureties ;  that  he  should 
notify  the  Provincial  Secretary  or  Provincial  Re- 
gistrar, or  the  Inspector  of  Registry  Offices  of  the 
death,  bankruptcy,  insolvency,  or  non  residence  in 
this  Province,  of  any  surety  or  person  bound  jointly 
with  him  in  any  security;  and  that  the  omission  by 
the  Registrar  to  provide  new  approved  security  will 
render  him  liable  to  forfeiture  of  office,  apart  from 
the  provisions  of  section  21  post  (1). 

11.    Any  person  may  examine  and  obtain  a  copy  of  the  Regis- 
trar's covenant  and  affidavits  on  payment  to  the  Clerk  of  tbo 
Peace  of  a  fee  for  such  copy  and  search  of  one  doUar,  or  for  such 
search,  of  25  cents,  V.  o.  20,  s.  11. 
12.     Sections  fifteen  to  twenty  inclusive   of  The  Act  respect- 
IB,  20,  of  i^9  Public  Officers,  shall  apply  to  securities  given  by  Registrars^ 
Bev.  Stat.,  80  V.  c  17,  s.  4.     [See  also  sections  24-27  ofJtiev.  Stat.  c.  15j . 

appfy  to  ^^^  sections  referred  to  are  as  follows  : 
securities.  15.  The  Lieutenant-Governor  in  Council  may 
Lieuten-  ^qj^[^  ^Jj^  forfeiture  or  penalty  in  any  case  in  whicli 
Governor  the  failure  to  give  security,  or  to  register  and  de- 
^naUy°in  posit  any  bond  or  security  under  this  Act,  has  not 
certain  arisen  from  any  wilful  neglect  of  the  person  bound 
to  give,  register  or  deposit  the  same. 

(2.)  If  it  appearsto  the  Lieutenant-Governor  that 
the  period  hereinbefore  limited  for  giving  the  secu- 
rity of  a  new  surety  as  aforesaid  is,  in  consequence 
of  particular  accidents,  casualties  or  circumstances 
insufficient,  or  that  by  reason  of  the  distance,  or 
loss  of  letters,  or  illness,  or  the  refusal  of  any  surety 
to  give  the  security,  or  of  any  surety  not  being 
deemed  eligible  and  being  rejected,  or  any  other 
accident  or  casualty,  further  time  will  be  neces* 
sary  to  enable  the  security  of  such  new  surety  to 
be  given,    the    Lieutenant-Governor  in    Council 

(1)  See  Roy.  Stat.  Ont.,  c.  15,  s.  18. 
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may  allow  such  further  period  for  giving  the  secu- 
rity of  such  new  surety  as  appears  to  him  reason- 
able and  proper ; 

(8.)  But  such  extended  period  shall,  in  no  case,  ^^'^^  >*o* 
exceed  two  months  beyond  the  period  allowed  by  two 
this  Act ;  and  the  precise  period  proposed  to  be  nioj^t^s* 
allowed,  together  with  the  special  grounds  for  al-  entry 
lowing  the  same,  shall  be  entered  in  the  book  in  J^ust^be 
which  the  original  security  has  been  registered,  or  made, 
endorsed  on  the  back  of  the  original  bond  or  other 
security  itself;   and  the  person  required  to  give 
the  security  of  such  new  surety  shall  not  be  subject 
to  any  forfeiture  or  penalty  for  not  giving  the  same 
within  the  time  limited  by  this  Act,  if  he  gives  it 
within  the  extended  period  so  allowed  as  aforesaid. 
82  V.  c.  29.  s.  8. 

16.  The  Lieutenant-Governor  may  approve  of  the  ^^^^^^ 
security  given  by  any  public  officer,  or  the  affida- approved 
vit  of  justification  made  by  his  sureties  and  filed  ^^^"^^^^ 
by  him,  although  the  same  has  been  given  or  filed  time  lim- 
after  the  time  limited  by  this  Act ;  and  in  such 

case,  the  office  or  commission  of  such  public  officer 
shall  be  deemed  not  to  have  been  avoided  by  such 
default,  but  to  have  remained  and  to  remain  in 
full  force  and  effect.  32  V.  c.  29,  s.  9.  See  40 
V.  c.  7,  5c/ied.  ^.(10). 

17.  No  act  of  any  public  officer  of  this  Province  ^^*J  ]J<^* 
whose  security  has  been   given,  or  registered,  or  delay  in 
deposited,  or  the  affidavits  of  justification  of  whose  ^^^^^^^ 
sureties  has  been  filed  after  the  time  limited  by&c 
this  Act,  shall,  by  such  default,  be  void  or  voidable. 

82  V.  c.  29,  8.  10.      See  40  V.  c.  7,  Sched.  A.  (10.) 

18.  Where  the   securities  of  the  principal  and  Securities 

Axpfinted 

sureties  have   been   executed   at   different  times,  at  differ, 
(whether  they  were  taken  in  one  and  the  saoi®  ^^Jj^™®*' 
bond,  deed,  or  other  instrument,  or  in  different  ones)  what  time 
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ij  be  regis- ti^e  period  limited  for  registering  and   depositing 

such  securiiies  shall  be  estimated  from  the  time  of 

execution  thereof  by  the  person  who  was  the  last 

to  execute  the  bond,  deed,  or  other  instrument,  or 

the  last  bond,  deed  or  other  instrument,  as  the 

case  may  be.     32.  V.  c.  29,  s.  11. 

Neglect,         19.  No  neglect,  omission  or  irregularity  in  giving 

v^te^   ^or  receiving  the  bonds  or  other  securities,  or  in 

bond  or     registering  the  same,  within  the  periods,  or  in  the 

«arety.      manner  prescribed  by  this   Act,  shall  vacate  or 

make  void  any  such  bond  or  secuiity,  or  discharge 

any  surety  from  the  obligations  thereof.     32  V.  c. 

29,  s.  12. 

Proper  20.  All  bonds  or  other  securities  hereby  required 

register     to  be  registered  and  deposited  shall  be  registered 

*^^  and    deposited    by  the    proper    ofl&cer,    notwith- 

bonds,       standing    the    period    prescribed   for   registering 

timeex^    and   depositing  the    same   has  expired;   but  no 

pired,  but  gQch  registering  and  depositing  of  any  such  bond 

exempt      or  other   security  shall  be  deemed  to  waive  any 

from  pen-  fQj.feiture  or  penalty,  or  shall  exempt  the  person 

on  whose   behalf    the   same   are    registered   and 

deposited,  from  any  forfeiture  or  penalty,  under 

any  of  the  provisions  of  this  Act.     32  V.  c.  29, 

s.  13. 

24.  See  page  30  ante. 
Securities      25.  Every  covenant  hereafter  entered  into  for  or 
Itegistears*  ^'^  behalf  of  a  Sheriff,  Registrar,  Division  Court 
Division    Clerk  or  Bailiff  aforesaid,  in  pursuance   of  any 

Court  o.  ,  .     .  .  -  f  y         m 

Clerks  and  Statute  requinng  security  from  any  of  such  oflttcers, 

and^auits  ^^  ^°   pursuance  of  the  preceding  section,  shall 

thereon  by  enure  for  the  benefit  of  Her  Majesty;   and  Her 

^'       '  Majesty  may  bring  and  maintain  an  action  thereon 

in  respact  of  any  damages  suffered  by  Her  Majesty, 

or  by  the  public  on  account  of  any  misconduct, 

neglect,  or  default  of  the  officer  in  either  instance. 
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with  the  like  effect  as  any  private  person  suffering 
damages  as  aforesaid  might,  and  may  also  sue  in 
any  other  naode  by  which  Her  Majesty  may  sue 
npon  a  covenant.     39  V.  c.  17,  s.  7. 

26.  Wherever  by  any  Act  of  the  Legislature  of  Affidayit* 
this  Province,  any  person  appointed  to  any  public  ^{^"^^  wid 
office,  or  authorized  to  perform  any  official  duties,  of  execu- 
is  required  to  give  or  enter  into  any  bond  or  other  ^j^^^^^J 
security  for  the  proper  performance  of  his  duties,  ^ion'  a 
any  affidavit  of  qualification  or  justification  required  the  Peace 
to  be  made  by  such  person  or  by  the  sureties  in*^^.^?™" 

.any  such  bond,  and  any  affidavit  of  the  due  execu- 
tion of  any  such  bond  or  security,  may  be  made 
before  a  Justice  of  the  Peace,  or  before  a  Commis- 
sioner authorized  to  take  affidavits  to  be  used  in 
the  Superior  Courts.  39  V.  c.  17,  s.  6.  See  27-8 
V.  c.  28,  8.  50 ;  39  V.  c.  14,  s.  13 ;  and  40  V.  c.  7, 
Sched.  A.  (10). 

27.  Where  any  person,  company  or  corporation  Limita- 
is  surety  for  the  performance  by  a  Sheriff,  Registrar  fla^iiuy  of 
of  Deeds,  or  Clerk  or  Bailiff  of  a  Division  Court,  or  P«'>iio 

by  any  other  public  officer,  or  by  any  person  °  ^"* 
appointed  to  any  civil  office,  employment  or  com- 
mission in  any  public  department  in  the  Govern- 
ment of  this  Province,  or  to  any  office  or  employ- 
ment of  public  trust,  whether  the  suretyship  is  for 
the  benefit  of  the  Crown  or  enures  for  the  benefit 
of  any  person  injured  by  the  default  or  mis- 
conduct  of  such  officer  or  other  person,  and  any 
action  or  suit  is  brought  upon  the  bond,  covenant 
or  recognizance  of  suretyship,  no  damages  shall 
be  recovered  in  the  said  action  or  suit  against  such 
surety  except  as  to  matters  and  causes  of  action 
which  have  arisen  within  ten  years  next  before  the 
commencement  of  the  said  action  or  suit.  39  V. 
c.  17,  s.  1. 
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Lieaten-  13.  The  Lieutenant-Goveraor,  upon  the  application  of  any 

Ant  Gover- Connty  or  City  interested,  or  without  such  application,  if  he 
nor  may  thinks  fit,  may  require  an/  Begistrar  to  give  security  in  such 
^uire  form  and  for  such  an  amount  as  the  Lieutenant:Govemor  in 
Begistrars  Council  determines  to  be  sufficient  to  secure  the  due  payment  of 
to  giv©  any  moneys  payable  by  the  Registrar  to  the  County  or  City.  39 
uecunty.     y.  c.  17,8.10. 

The  incomes  and  emoluments  received  by 
Registrars  of  late  years  in  some  oflSces  having 
considerably  increased,  owing  to  the  increase  in 
ofQce  business,  and  it  being  anticipated  that,  as  the 
country  developed,  transactions  affecting  real  estate 
would  become  more  numerous,  business  in  the 
Registry  Offices  would  in  consequence  become  aug. 
mented  and  the  fees  attaching  thereto  increasing  in 
proportion  would  become  excessive,  it  was  thought 
proper  to  appropriate  to  the  use  of  the  County  or 
City  for  which,  or  for  a  Riding  of  which,  he  is 
Registrar,  a  percentage  of  the  fees  received  by  the 
Registrar,  over  and  above  a  certain  amount  thereof 
to  be  retained  by  him  for  his  personal  use;  thus 
allowing  the  various  municipahties  to  benefit  by 
the  increased  activity  in  real  estate  transactions 
within  their  respective  limits.  With  this  view  an 
Act  was  passed  in  1872  (1)  which,  after  reciting  that 
the  number  of  registrations,  extracts  and  searches 
had  become  so  large  in  some  Registry  Offices  that 
the  income  arising  therefrom  was  excessive,  and  that 
the  like  result  might  be  anticipated  in  other 
Registry  offices,  enacted  that  when  the  fees  of  office 
exceeded  certain  amounts,  the  surplus  should 
belong  to  the  County  or  City  in  which  such  office 
was  established.  The  provisions  of  that  Statute 
are  contained  in  sections  98-105  of  the  present 
Act.  As  it  was  only  reasonable  that  the  Counties 
and  Cities  entitled  to  such  surplus  should  be 
properly  secured  in  that  behalf,  provision  to  that 

(1)  36  Vic,  c.  27. 
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effect  was  subsequently  made  (1)  in  the  terms  of 
the  present  Act. 

14.  Any  surety  for  a  Begistrar  who  is  do  longer  disposed  to  Sureties  of 
eontinue  his  responsibility  as  such  surety,  may  give  notice  thereof  Registrars 
to  the  Begistrar  and  to  the  Provincial  Secretary,  and  in  such  case 
the  Begistrar  shall,  under  penalty  of  forfeiture  of  his  office, 
furnish  the  security  of  a  new  surety  in  lieu  of  the  surety  so  giving 
notice,  and  shall  complete  and  transmit  the  necessary  covenant  in 
that  behalf  to  the  Provincial  Secretary  within  one  month  after 
such  notice,  and  shall  procure  the  approval  of  the  new  security 
within  two  months  after  the  notice. 

2.  All  accruing  responsibility  on  the  part  of  the  person  giving 
the  notice  shall  continue  until,  and  shall  cease  upon  the  perfect- 
ing and  approval  of  the  new  security.     39  V.,  c.  17,  s.  2. 

As  stated  by  the  sub-section,  until  new  security  is  This  per- 
perfected  and  approved,  the  liability  of  the  person  ™*the 
desiring  to  discontinue  his  responsibility  as  surety  ®?^®{y  ^® 
is  retained  and  unaffected.     The  permission  here  that  in- 
accorded   to   a   surety,   desirous  of    retiring,    is^^g^Rg 
similar  to  that  extended  to  those  who  are  sureties  Ont.,  8.15, 
to  the  Crown  for  the   due   accounting  of  public  °* 
moneys,   or  for  the   proper  performance   of  any 
further  duty  devolving  upon  their  principal   (2). 
This  section  will  also  enable  a  person  appointed  to 
the  oflBce  of  Begistrar  to  perfect  his  security  with 
more  facility  than  before  its  adoption.     The  *' one  When  the 
month,**   referred   to    in    the    section,    will    not  month" 
commence  running  until  the  day  succeeding  the  day  ^^^' 
on  which  notice  shall  have  been  given  to  the  Pro- run. 
vincial  Secretary  (3).     Should  the  Eegistrar  neglect 
to  furnish  fresh  security,  it  is  apprehended  that,  in 
addition  to  the  penalty  of  forfeiture  of  oflBce,  he 
would  be  liable  to  an  action  on  the  case  at  the  suit  of  Neglect  of 
the  surety  desirous  of  being  relieved,  should  the  con-  to^lSiiirfi 

tinuatiou  of  the  liability  of  the  surety  under  the^®*., 

,  ,  security. 

«ab-section  result  in  any  loss  to  the  latter.  Qiuere. 

Whether  in  such  a  case  he  would  come  within  the 

(1)  37  Vic,  c.  17,  s.  10. 

(2)  SeeBev.  Stat.  (Gnt.),  o.  15,  s.  14. 

(8)  Young  V.  Higgins,  0.  M.  and  R.,  49 ;  Weeks  t.  Wray,  L.  B., 
3,  3  Q.B.,  212. 
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definition  of  '*  any  person  injured  thereby**  referred 
to  in  section  21  post,  so  as  to  enable  him  to  recover 
against  the  Registrar  or  his  co-surety  upon  the 
covenant? 

For  form  of  notice  by  a  surety  desirous  of  ter- 
minating his  responsibility,  see  Appendix  B. 

Liability  1^*  The  Rcf^strar  and  his   Bureties  shall  be    jointly    and 

of  Regis-    severally  liable  on  their  covenant  to  any  aggrieved  person  or 

trars  and    persons  to  indemnify  him  or  them  against  any  damage  or  loss 

their  sure-  sustained  by  him  or  them,  by  or  through  the  neglect  or  miscon- 

ties.  dnct  of  the  Begibtrar  or  his  Deputy  in  the  performance  of  the 

duties  of  his  office,  not  exceeding  the  penalty  namedtherein.bat 

this  provision  shall  not  exempt  the  Kegistnr  from  any  further 

responsibility  to  persons  sustaining  damage  or  loss  as  aforesaid. 

31  V.  c.  20,  8.  12. 

Liability       Independently  of  any  statutory  enactments,  pub- 
Law,        lie  oflScers  are,  at  Common  Law,  liable  in  damages 
to  any  one  specially  injured  by  their  omission  to 
perform,  or  their  negligent  performance  of,  duties 
devolving  upon  them(l).  They  arealso  liable  for  the 
default  or  neglect  of  their  deputies  or  lieutenants  in 
the  ordinary  course  of  their  business.     A  Deputy  is 
not  responsible  to  any  one  but  his  chief. 
Nature  of       The  liability  of  a  Public  Ofl&cer  to  an  individual 
affect^  the  ^^^  ^^^  negligent  act  or  omission  in  the  discharge  of 
liability,    an  ofl&cial  duty  depends  altogether  upon  the  nature 
of  the  duty  as  to  which  the  neglect   is   alleged. 
Where  his  duty  is  absolute,  certain  and  imperative, 
contemplating  the   execution  of    a   set   task — is 
simply  ministerial — he  is  liable  in  damages  to  any 
Where      one  specially  injured  either  by  his  omitting  to 
^^  ^'*  perform  the  task  or  by  performing  it  negligently  or 
or  discre-  unskilfully.    But  where  his  powers  are  discretion- 
tionary.     ary,  he  cannot  be  held  liable  for  neglect,  unless 
corruption  or  malice   can    be    successfully    im- 
puted (2). 
Acts  of         The  Courts  have,   in  general,   leaned  againrt 

^^^^^^  •      (1)  Irwin  V.  Grey.  L,  R..  1  0.  P.  171 ;  3  F.  dk  F.  636 , 

(2)  Shear,  and  Bed.  on  Neg.  $156. 
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Sid.         J 

construing  statutes  so  as  to  make  the  validity  of  Officers 
the   acts   of    individuals    depend   upon  the   duegay^j^^ 


as 


performance  of  their   duties   by   Public   Officers  ^^^^'^^^e 
especially     in     matters     that     such    individuals  ity  of  acts 
cannot  easily  control  or  superintend.  uais'!^^^^^ 

This  section  in  its  application  includes  cases  of  Section 
loss  arising  from  the  neglect  or  misconduct,  ^ot^PPj^®!.*^ 
only  of  the   Registrar,  but   also   of  his  Deputy,  Kegistrars. 
whereas  section  21  post  refers   to  the   Registrar 
alone.   •The  present  section  applies  also  only  in 
cases  where  the  Registrar  or  his  Deputy  are  guilty  of 
the  negligence  or  misconduct  in  the  performance  of  Does  not 
ordinary  duties  of  office,  and  has  no  reference  tocffeJo? 
any  fraudulent  practice,  or  high-handed  abuses  of  fraudulent 
office,  which  appear  to   be   regulated   by   section 
21, 

Although   the   responsibility  of  the  sureties   is  Liability 
limited  to  the  penalty  named  in  the  covenant,  as^^^^^j' 
settled  by  Order  in  Council,  the  liability  of  the  restricted 
Registrar  to  the  party  aggrieved  continues  to  the  ^^"    ^* 
extent  of  his  means. 

The  covenant  being  joint  and  several  is  thus  the  Covenant 
joint  covenant  of  all,  arid  the  several  covenant  of ^^^^"*^"*^ 
each,  the  consequence  being,  that  the  covenantors 
must  either  be  all  sued  together,  or  each  of  them 
separately  at  the  option  of  the  plaintiff  (1);  he 
cannot  join  two  of  them.  If  the  Registrar  and 
one  of  the  sureties,  or  if  the  two  sureties  alone,  be 
sued  upon  the  covenant,  they  must  take  the 
objection  by  plea  iu  abatement  to  the  action,  that 
there  is  another  joint  obligor  (2). 

Registrars,  being   Public   Officers,  are   entitled  Begistrar 

entitled  to 
(l)Per   BuUer.  J.,  Streatfield  v.  Halliday.  3  T.   R.,779,  782. 

S«e  Dicey  on  Parties  11. 

(2)  Shepherds  Touchstone  by  Preston,  p.  16G,  180.  376,  Eccle- 

Bton  V.  Clipsham,  1  Wm.  Saunders,  153 ;    Abbot  v.   Smith,  2 

Black  Bep.,  947  ;  BaUen  <fe  Leake  Prec.  3rd  Ed.,  p.  471, 

4 
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notice  of   under  the  provisions  of  **  the  Act  to  protect  Justices 

of  the  Peace  and   other  oflScers   from   vexatious 

actions"  (1).     They  are  therefore  entitled  to  one 

month's  notice  of  action,  if  an  action  be  brought 

against  them  for  anything  done  in  the  execution  of 

their  oflBce. 

General        The  general  rule  on  this  point  is,  that  a  Public 

noticTo?  Offic^J^  is  entitled  to  notice,  when  he  acts  within  the 

action.      authority  Conferred  upon  him  by  the  statute.     It  is 

not  limited  to  cases  where   the   defendant   acted 

strictly  within  the  statute,  as  it  obtains  in  cases 

where  the  defendant,  in  the  execution  of  his  oflSce, 

acts  in  good  faith.     The  bona ^fides  oi  his  conduct 

is  a  question  for   the   jury    (2).     A    Registrar   is 

entitled  to  notice  of  an  action  brought  against  him 

to  recover  back  fees  charged  by  him  in  excess  of 

those  allowed  by  the  statute  (3). 

Notice  not     Where  the  act  complained  of  is  in  direct  contra- 

wh^wThe^^"*^^"  to  the  statute,  no  notice  is  necessary  (4) 

act  com-    and  notice  is  not  requisite  where  the  act  is  one  of 

is  contrary  II  egligeiit  omission,  the  Statute  not  extending  to 

to  statute,  cases  of  mere  neglect  or  malfeasance  (5). 

neg^fgent       Where  a  Registrar    neglected   and   refused    to 

omission,  furnish    a   statement   in  detail    of    fe(»8    charged 

deliver^  *^by    him,    as    required    by    section    94   posty    an 

statement  action  was  brought  against  him  for  such  neglect 

of  fees 

and  refusal,  and  a  mandamus  claimed.  Upon 
demurrer  to  some  of  the  defendants  pleas,  it  was 
held  that  the  defendant  was  not  entitled  to  a 
notice  of  action,  as  the  neglect  and  refusal  were 
acts  of  omission  (6). 

(1)  Rev.  8tftt.  (Ont.)  c  73,  pee  p.  26  antf. 

(2)  CarRwell  v.  Hnflfman.  1  U.  C.  R.,  381. 

(3)  Robs  v.  MoLa.v,  40  U.  C.  R..  87. 

(4)  Neill  V.  McMillan.  25  U.  C.  R.,  485. 

(5)  Harrison  v    Hrega,  20  U.  C.  R..  324.     SeeDorion  v.  Robert- 
son. 16  L.  C.  R  459. 

(6)  Ross  V.  McLhv,  40  U.  C.  R.,  83. 
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A  Registrar,  being  applied  to  by  the  plaintiff  for  ^°^."»«oii 

./.      .         I.    II  •   i         1         1    •  *o  include 

a  certificate  of  the  resjistered  entries  upon  a  c<t-  an  tnstm- 
tain  parcel  of  land,  gave  one  in  which  he  oniitted™®^J^^^j 
to  mention  a  certain  mortgage  for  $600,  which  title, 
was  registered  prior  to  the  one  which  the  plaintiff 
purchased';  the  latter  assunung  from  the  certificate 
that  the  mortgage  purchased  by  him  was  the  first 
and  only  encuml)rance.  The  first  mortgagee  filed 
a  bill  and  obtained  a  decree  for  sale.  The  plain- 
tiff purcliased  the  land  at  such  sale  for  a  less  sum 
than  would  satisly  both  mortgages,  but  he  after- 
wards disposed  of  the  land  at  a.  considerable 
advance,  so  that,  ultimately,  he  would  be  in  receipt 
of  nil  that  ho  had  paid  for  his  mortgage.  An 
action  having  been  brought  by  the  plaintiff  against 
the  Registrar  for  this  omission,  the  jury  awarded 
the  plaintiff  $500  damuges.  It  was  held  that  the 
damages  were  moderate  ;  the  plaintiff  having,  in 
fact,  sustained  loss  to  the  full  amount  of  the  first 
mortgage  (1).  The  phiintift"  in  this  case,  having 
also  been  made  a  party  to  a  suit  in  Chancery  upon 
the  first  mortgage,  claimed  priority,  but  failing 
in  his  defence,  was  compelled  to  pay  costr. 
Whether  th^se  costs  could  hcive  been  recovered 
from  the  Registrar  was  a  point  raised,  but  not  de- 
termined, as  it  was  uncertain  whether  they  were 
included  in  the  venlict. 

Ill  a  case  decided  in  the  Province  of  Quebec  it  has  Neglect  to 
been  held  that  a  Registrar  is  responsible  for  damages  [nftr^*^*" 
or  loss  caused  by  his  neglect  to  register  a  mortgage,  ment- 
or by  a  certificate  given  by  him  wherein  an  omis- 
sion occurs,  from  the  effect  of  which  a  purchaser 

de  bonne  foi  is  turned  out  of  possession  (2).     The  .    . 

..         .  ,  .    ,  Action  one 

action  in  such  a  case  u>ust  be  one  en  gunran(ie,olen 

(1)  Hftirison  v.  Brega,  Biipra.  guarantie, 

(2)  Montizambert  v.  Talbot,  10  L.  L.  C.  R.  269. 
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the  Refxibtrar  being  the  garant  of  the  party  to  whom 
Jje  has  directly  caused  damage  (1). 
Error  ia        TLie  Registrar  is  responsible  in  damages  for  loss 
Book.        occasioned  by  any  error  or  omission  in  his  Books 
of  OflBice  such  as  the  Index  (2),  but  he  is  respon- 
sible only  to  the  party  paying  his   fees,  and  his 
bility.        personal  representatives.     Tlie  liability'  of  a  Re<:;is 
trar  upon  a  false  or  erroneous  certificate  extends 
only  to  the  party  taking  the  certificate,  and  does 
not    entitle   a   subsequent    purchaser    to   recover 
against  him  (3),  unless  he  affirm  its  correctness  to 
Bucli  subsequent  purchaser  (4). 

Kej;i8-  16.  Every  Repi.-itrftr.  before  he  enters  upon  the  ezecatioti  of 

trar'HOath  his  office  shall,  before  twt)  or  more  Jiistioes  of  the  Peace  for  the 

of  office.      County,  take  the  oath  giv' n  in  the  form  of  Schedule  C  to  this 

Act,  which   shall    be  transmitted  to    the   Provinci.il    Secretary 

together  with  the  recogniztinoe  and  covenant  aforesaid.     31  V.  c. 

20.  8.  13. 

The  form  of  this  oath  has  va^ried  but  slightly 
from  that  contained  in  the  first  Kegistry  Act. 

Appoint.  17.  The  Registrar  may  nominate  a  Deputy  or  Deputies  in  his 

meiit  of  offit*.^'  ^'bo  m>iy  pi^rforra  all  the  duties*  required  under  this  Act, 
Deputies  ^'*  ^***^  same  iiianiier  and  to  the  like  elTect  as  if  done  by  the 
P  '    Kej/ifttrar,  such  nouiination  shall  l»e  in  wntinj[,  under  the  baud  of 

ItemoTal.  ^j^^  j^  »>,'i.strar  and  se  ilel  with  bin  so  il  of  nltice  ;  and  any  Ud>;istrar 
Power  of  ni.iy  remove  his  Deputy  and  appoint  another  io  his  place  when- 
Deputy  in  ever  he  tlnnk:*  it  necessury  ;  and  in  case  of  the  death,  resignation, 
c;is*»  of  removal  or  forfeiture  of  oflico  of  the  Uegistrar.  the  l)ep:Uy 
death  or  Hej;istrar,  or  in  c<ise  of  there  beiug  more  th4.n  ono»  the  settlor 
removal  of  Deputy  Rv^gistrur  shall  do  and  perform  all  and  every  act,  matter 
Begistrar.  and  thing  necessary  for  the  duo  execution  of  the  said  office,  until 
Right  to  a  new  appointment  of  Uegistrar  is  made  by  the  Lieuienaut- 
appoint       Governor.     31  V.  c.  'JO,  s.  14. 

deputy.  rjjj^  Registrar  being  a  ministerial  orlicjr  has  the 

inherent  right  of  appointing  a  deputy  (5)  ;  that 
power  does  not  attach  to  the  holder  of  a  judicial 
oflBce. 

(1)  lb. 

(2)  Mut.  Life  Ins.  Co.  v.  Drake  ;  1  Abbott,  (N.  Y.)  N.  C.  381,  per 
Smith,  J. 

(3)  Commonwealth  of  Penn.  v.  Hai-mer  et  al.^  citod  U.  C,  L    J. 
(N- S  )  Vol.  1,  p.  135 

(4)  Siewers V.  Commonwealth  cited  1  Ligal  Newi  (P-Q.)  493.   Sae 
Cooley  on  Torts,  383. 

(5)  Com.  Dig.  Officer  D.  1, 
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§17.      J 

A  deputy  cannot  make  a  deputy;  that  importing  Deputy 
and   assignment   of  his  authority,  which  is   notp^^^^*^" 
assignable  (1).  ^P"*^- 

Where  the  Registrar  and  his  Deputy  were  jointly  Jpint  in- 
found  guilty  of  a  misdemeanour,  an  indictment,  against 
charging   such   misdemeanour  jointly,  was    held  ^^g*^*^*'' 
good  (2).  Deputy. 

A  Deputy  is  liable  to  be  indicted  while  the  prin  When 
cipal  legally  holds  the  office,  and  even  after  theiiabletobe 
Deputy  himself  has  been  dismissed  from  office  (3).  indicted. 

Where,  prior  to  the  Registry  Act  of  1865  (4),  a  Deputy 
Deputy  Registrar   carried  on  business  for  many^onvey-^*^ 
years  as  a  conveyancer  for  his  own  benefit,  but  ancer. 
with  the  knowledge  of  the  Registrar,  and  without 
any  objection  on  the  part  of  the  latter,  it  was  held 
that  the  Registrar  could  not  afterwards  claim  the 
profits  (5). 

In  this  case  the  Deputy  was  said  to  have  searched  Deputy 
the  title  for  the   parties,  and  not  to  have  Riven  ^^t  to 
to  the  Registrar  credit  for  the  search,  or  made  any  Regjetrar 
charge  for  it  to  the  parties.     The  Registrar  notoffioe. 
appearing  to  have  been  aware  of  this  practice,  the 
Deputy  was  held  chargeable  with  the  ordinary 
search  fee,  as  the  Registrar's  share  of  the  trans- 
action.    It  was   said  that  the   Deputy  had  not 
charged  other  parties  with  all  the  fees  which  the 
law  allowed;  but  the  Court  considered  him   not 
liable  to  the  Registrar  for  these  fees,  where  the 
omission  to  make  the  charge  was  not  in  view  of 
any  personal  advantage  to  the  Deputy  himself. 
The    Statute    of    Limitations,  was  also   held   to 
be  no    bar  to    the  claim    of   the   Registrar   in 

(l)lCal.IUp.96. 

(2)  Reg.  Y.  Benjftmin.  et  al,  4  U.  C.  P.  179. 

(3)  Beg.  Y.  MeLean  cited  lb.,  p.  1S8. 
{4)B.U.. 

(6)  Smith  Y.  Bedford,  l^^u  374* 
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respect  of  these  and  other  transactions  between 
them  (1). 

A  form  of  appointment  of  Deputy  will  be  found 
in  Appendix  A. 

Deputy's  18.  Every  Deputy  Registrar  before  he  enters  on  the  execution  of 

oath  of  his  office,  shall,  before  two  or  more  Justices  of  the  Peace  for  the 
office.         County  take  the  oath  or  an  oath  to  the  like  e£Fect,  appointed  to  be 

taken  by  the  Registrar,  which  shall  be  forthwith  transmitted  in 

like  manner.    31  V.  c.  20,  s.  16. 

For  form  of  oath  see  Appendix  A. 

Registrars  19.  No  Registrar  or  Deputy  Registrar  or  Clerk  in  his  office 
or  Depu-  Bliall,  directly  or  indirectly,  act  as  the  agent  of  any  corporation, 
ties,  &e.,  society,  company,  person  or  persons  investing  money  and  taking 
not  to  act  gecurities  on  real  estate  within  his  (-ounty,  nor  shall  such 
as  agents,  Registrar  or  Deputy  Registrar,  or  Clerk  in  the  office  advise, 
for  per-  for  fee  or  other  reward,  or  otherwise,  upon  titles  of  laud,  or 
sous  tak-  practice  as  a  Conveyancer,  within  his  County,  nor  shall  he  carry 
ing  securi-  on  or  transact  within  the  Registry  Office  any  other  business  or 
ties  on  real  occupation  whatever,  upon  pain  of  forfeiture  of  office.  31  V.  0. 
estate,  or    20,  s.  16. 

toWUesr       •'^^®  practice  of  Registrars,  their  deputies  and 

Ac., in       clerks  in  taking  advantage  of  their   position,    as 

Counties,  custodiaus  of  documents  and  other  evidences   of 

Inconven-  ^^^^^  relating  to  land,  to  carry  on  the  business  of 

ienceof     conveyancers  and  land  agents  for  their  own  private 

system,     advantage  and  profit,  was  long  felt  to  be  not  only  an 

evil  in  itself,  in  having  a  tendency  to  interfere  with 

the  impartial  discharge  of  the  duties  attaching  to 

their  offices,  and  to  promote  litigation,  but  also 

in    the    injustice    which    such    practice    worked 

towards  the  public  generally,  and  more  particularly 

to  the  legal  profession  and  others  engaged  in  the 

occupation  of  conveyancing.     When  the  Registry 

^«*°.^ji-  Act  of  1865  was   before  the   Legislature   it   was 

effected  by  ,  ,       ,  .       ,  ^        . 

the  Regis-  determined  to  remedy  this  abuse,  and  a  clause  was 
1866.^*^    introduced  (2)  by  which  Registrars   and   Deputy 
Registrars  were  prohibited  from  directly   or  in- 
directly acting  as  the  agent  of  any  corporation, 
society,   company,   person  or    persons    investing 
'mib. 

(2)  See  14. 
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money  and  taking  securities  upon  real  estate  within 
their  respective  Counties,  and  also  from  advising 
upon  titles.  The  Begistrars,  their  deputies  and 
clerks  were  not,  however,  interdicted  from  acting  as 
convej-ancers,  but  were  subjected  to  the  same 
liabilities  as  Attorneys  and  Solicitors  for  neglect  or 
unskilfulness  in  assuming  that  capacity. 

The  injunction  against  acting   as   agents   ai^^^^^j**^ 
advising  upon  titles  to  land,  did  not  by  that  Act  clerks  in 
extend  to  the  clerks  in  the  Registrar's  employment,  ^m^!^ 
and  it  being  conceded  that  it  was  highly  improper 
to  permit  conveyancing  to  be  carried  on  by  those 
connected  with  Registry  offices,  a  further  amend- 
ment of  the  law  was  contained  in  the   sixteenth 
section   of  the   Registry  Act  of  1868,   which   is 
identical  with  the  section  at  present  under  remark. 

It  not  unfrequently  happens  that  a  person,  who  is  ^^^7  «' 
desirous  of  obtaining  information  as  to  the  nature  tmder  this 
and  position  of  the  title  to  a  parcel  of  land  in*^*^^°- 
which  he  is  interested,  will  enquire  of  the  Regis- 
trar, his  deputy  or  clerk,  if  the  title  be  correct, 
&c.     In  such  a  case,  which  is  just  one  of  those  con- 
templated by  this  section,  no  information  or  opinion 
upon  the  subject  can  properly  be  furnished  to  him 
by  any  of  these  officials,  as  such  information  would, 
in  fact,  amount  to  an  advice  upon  the  title,  and  they 
are  restrained  from  so  doing  by  the  express  language 
of  this  section.     Their  duty  in  such  cases  is  to  de- 
cline to  accede  to  the  request  of  the  party,  and  to 
refer  him  to  this  section  in  support  of  their  refusal. 

It  is  to  be  observed  that  the  prohibition  to 
Begistrars  transacting  business  other  than  that 
strictly  connected  with  the  Registry  Office.,  extends 
only  to  transacting  the  same  within  the  walls  of 
his  office;   subject,   therefore,   to  the   exceptions 
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enumerated  in  this  section,  he  is  at  liberty  to 
engage  in  other  employments  outside  of  his  ofiBce, 
provided  that  the  duties  of  his  position  are  not 
affected  thereby. 


CHAP.  IV.  1  IQ 


CHAPTER  IV. 

DUTIES  OF  BEGISTRARS. 

§20.  Residence  of  Eegistrars. 

§21.  Removal  for  miBcondtict.    Liability  of  Registrar,  and  of 

Deputy  executing  office. 
§22.  Hours  of  attendance  at  office.    Holidays. 
§28.  Registrars  to  make  searches  and  abstracts,  on  certain 

conditions,  to  exhibit  originals  of  instruments,   to 

certify  copies,  etc. 
§34.  Registrars  to  have  a  Seal  of  Office,  and  lor  what  purposes. 

Not  bound  to  produce  any  papers,  except  on  order  of 

a  Judge. 

20.  Every  Registrar  shall  reside  within  ten  miles  of  his  office,  Residenoo 
and  shall  keep  his  office  nt  the  plsco  named  in  his  commission,  or    .  Rgcia. 
otherwise  as  appointed  by  the  Lieutenant-Governor  in  Council,  a..^-- 
or  by  any  Act  in  force  respecting  the  same.    31 Y.  c.  20.  s.  17. 

Under  the  Registry  Act  of  1795  (1)  the  place  of  Residence 
residence  was  to  be  assigned  in  the  appointment.  R^s^try^ 
This  was  alleged  to  be  on  the  ground  that,  as  the  Act  of 
population  of  the  country  might  not,  at  the  date  ol 
the  passage  of  the  Act,  admit  of  a  separate  Begis- 
trar  to  be  appointed  to  every  oflSce,  a  Registrar 
mi<:;ht  perform  the  duties  appertaining  to   more 
than  one  office.     By  the  Registry  Act  of  1846  (2)  Registry 
a  Registrar  was  appointed  for  each  County,  and  ^^g 
was  required  to  heep  his  office  at  the  place  named 
in  his  commission,  or  at  some  other  place  as  should 
be  designated  by  proclamation ;  and  that  should  he 
cease  to  reside  within  the  limits  of  his  County,  he 
would  become  liable  to  removal  from  office  (3). 

(1)  Sec.  1. 
(9)Seo.  i. 
(8)  S«o  20. 
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and  of 
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exeonting 
office. 


Penalty 
tinder 
Begistry 
Act  of 
1796. 


The  section  now  under  consideration  was  first 
enacted  by  the  Registry  Act  of  1865  (1),  and  has 
not  been  altered  since  the  passage  of  that  statute. 
This  section  must  be  read  in  connection  with 
section  4  ante,  authorizing  the  Lieutenant-Gov- 
ernor in  Council,  in  case  it  appears  that  the  Beg- 
istry Office  is  inconveniently  situated,  to  order, 
by  proclamation  the  removal  of  the  Registry 
Office  to  any  other  place  within  the  County  or  Rid- 
ing. If,  upon  such  removal  takinsj  place,  the  local- 
ity to  which  such  Registry  office  would  be  thoved 
should  be  distant  more  than  ten  miles  from  the 
residence  of  the  Registrar,  he  would  be  obliged  to 
remove  his  residence  to  within  that  limit  (2). 

21.  If  the  Begifltrar  in  any  manner  misoondaots  himself  in 
his  office,  or  neglects  to  perform  his  duty  in  every  respect,  as 
required  of  him  by  this  Act,  or  commits  or  suffers  to  be  committed 
any  undue  or  fraudulent  practice  in  the  execution  thereof,  then 
such  Registrar  may,  at  the  discretion  of  the  Lieutenant-Governor 
in  Council,  be  dismissed,  and  he  shall,  moreover,  together  with 
his  sureties,  so  far  as  their  covenants  extend,  be  liable  to  pay  aU 
damages,  with  full  costs  of  suit,  to  any  person  injured  thereby,  to 
be  recovered  by  action  in  any  of  Her  Majesty^s  Superior  Courts  of 
Becord ;  and  any  Deputy  executing  the  office  of  Registrar  during 
any  vacancy  by  death,  resignation  or  forfeiture  of  the  Registrar, 
shall,  together  with  the  sureties  of  the  Registrar,  as  far  as  their 
covenants  extend,  be  for  the  same  cause,  and  in  like  manner  liable 
as  the  Registrar  and  his  sureties  are  in  this  section  declared  to  be 
liable.    31  V.  c.  20,  s.  18. 

Under  the  Registry  Act  of  1795  (8),  and  until 
modified  by  the  Registry  Act  of  1865,  the  penalty 
attaching  to  the  Registrar  upon  being  convicted  of 
non  performance  or  omission  of  any  duty  devolving 
upon,  or  of  any  undue  or  fraudulent  practice  in 
the  execution  of,  his  office  was  a  forfeiture  of  office, 
and  a  liability  to  pay  treble  damages  with  full  costs 
of  suit,  to  any  person  aggrieved  thereby,  who  should 
sue  therefor. 

(1)  Sec.  16. 

(2)  Frazer  Y.  Municipality  of  Stormont,  10  U.  C.  R.,  286, 

(3)  Sec.  10. 
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$21.      J 

An  action  having  been  instituted   against  the^*^°^^" 

"  tion  pre- 

defendant,  as  Registrar,  to  recover  treble  damages  cedent  to 
under  that  statute,  it  was  held  to  be  a  condition  '^J*^]^ 
precedent  to  the  right  of  the  plaintiff  to  bring  the  ages, 
action  under  the  10th  section  of  that  statute,  that 
the  Registrar  should  have  been  previously  convict- 
edand,  that  as  he  had  not  been  so  convicted,  no 
cause  of  action   had  accrued  to  the  plaintiff  (1). 
It  was,  however,  held  in  that  case  that  such  non- 
conviction  would  nut  be  a  bar  to  the  plaintiff's 
right  of  action  against  the  Registrar  under  any 
other  section. 

Upon  the  refusal  of  the  Registrar  to  discharge  a  Manda- 
duty  appertaining  to  the  execution  of  his  office,  "***■  *^« 
the  proper  remedy  is  to  be  sought  for  by  manda- remedy, 
mus  (2). 

A  Registrar  having  delivered  an  abstract  in- 
sufficiently certified  to  according  to  the  statute, 
a  mandamus  was  granted  against  him  to  deliver  a 
proper  abstract  and  certificate  (3). 

A  Registrar   having    given    to    an    intending  p^^^^^^ 
purchaser  an  abstract  of  title  which,  by  mistake,  aware  of 
omitted  an  outstanding  mortgage;  it  was  held,  that^J^^^JJ^^ 
a  purchaser  who  had  notice  of    such    omitted  cannot 
mortgage  could  not  prefer  any  claim  against   the  damages 
Registrar,  in  respect  to  payments  made  upon  such  a"*»ng 
mortgage  by  the  purchaser  after  the  acquisition  ofqaentto 
such   notice;   and  the  Registrar,   on  finding  his°^*^®®' 
mistake,    having    bought    up    the    outstanding 
mortgage,  in  order  to  protect  himself,  was  held 
entitled  to  foreclose  it  (4). 

(1)  Hamilton  y.  Lyons,  5  0.  S.  503. 

(2)  Rex  Y.  Colleetor  of  Liverpool,  2  M.  ft  S.,  228 ;  Reg.  ▼. 
Amand,  9  Q.  B.  806 ;  Reg.  v.  Commr.  of  Excise,  9  Jurist,  618 ;  ex 
parte  L-ving,  7  Q.  B.,  166,  S.  C.  19  L.  J.,  Q.  B.  (N.S.),  637  ;  in 
re  Ridout,  2  U.  C.  P.  477. 

(8)  In  re  Registrar  of  Carleton.  1?  U.  C.  P.,  226. 
(4)  Brega  y.  Dickey,  16  Gr.,  494. 
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As  the  Registrar  is  a  public  officer,  it  will  be 
presumed  that  be  properly  discharges  his  duty, 
according  to  the  maxim — **  Omne  presumitur 
solemniter  esse  acta''  (1) ;  but  this  presumption  is 
open  to  reb  uttal  (2). 

Hours  of  22.  The  Registrar  or  his  Deputy  shall,  for  the  discharge  of  aU 

attend-  duties  belonging  to  the  said  office,  attend  at  his  office  from  the 
ance  at  hour  of  ten  in  the  forenoon  until  four  in  thd  afternoon,  every  day 
office.  in  the  year,  holidays  excepted,  and  no  instrument  shall  be  register- 
Holidays.  ®^  ^y  ^i^  ^"  ^^y  holiday,  nor  shall  any  instrument  be  received  for 

registration  by  him  except  within  the  hours  above  named.     See  39 

v.,  c.  25,  s.  1 ;  39  V.,  c.  7,  s.  2.     Hched.  B. 

Holidays       The  hOurs  of  attendance  at  the  office,  and  the 
of  attend-  holidays  allowed  to  Eegistrars,  have  varied  from 
^"^^j^^Tg  time  to  time.     Originally  the  Registrar  was  re- 
try Act  of  quired  to  attend  every  day  between  the  hours  of  9 
^    *        a.m.  and  1  p.m.,  except  upon  Sundays,  and  during 
the  first  week  in  June,  the  last  week  in  December, 
and  the  last  week  of  the  Holy  Passion  (3).     This 
Registry    ^.^s  altered  by  the  next  Registry  Act   (4),  which 
1846.        required  the  attendance  to  be  daily   between   10 
a.m.  and  3  p.m.,  except  upon  Sundays,  Christmaa 
Day    and    Good    Friday.     The    Registrars     not 
appearing  to  relish  such  close  confinement,  it  was 
16  Vic,  c.  enacted  by  16  Vic,  c.  187,  s.  13,  that,  in  addition  to 
*  '     '  Sunday, the  following  holidays  should  be  allowed  in 
the   Registry  Offices,   namely :    Christmas,   New 
Year's  Day,  Good  Friday,  Ash  Wednesday,  Easter 
Monday  and  the  Queen's  Birthday;  to  which  was. 
Beg.  Act    added  every  day  appointed  as  a  fast-day  or  holiday 
^^^^'        by  the  Governor's  proclamation  (5).     No  alteration 
was  made  either  in  the  hours  of  attendance,  or  the 
holidays,  appointed  until  the  year  1876,  when  Ash 
Wednesday  was  removed  from  the  list.    By  way 

(1)  Abbott  V.  Geraghty,  4.  Ir.  Ch.,  )6. 

(2)  In  re  Mon»eU,  2  Ir.  Jur.  (N.S.)  66 ;  J»ck  d.  BenniofcTS.  krmr 
strong,  1  H.  A  B.,  727. 

(.S)  Bepistry  Act  of  1795,  s.  8. 

(4)  Begistry  Act  of  1846.  s.  15/ 

(5)  Begifitry  Act  of  1865,  h.  17. 
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of  compeusation, however, the  Eegistrarwas  author- 
ized to  close  his  office  on  any  day  appointed  as  a 
holiday  by  proclamation  of  the  Governor-General. 
By  an  Act  passed  in  that  year  (1),  the  provisions 
in  force  up  to  that  time  were  repealed,  and  it  was  39  Vie.  c 
enacted  that  the  hours  of  attendance  should   be*^^' 
between  10  a.m.  and  4  p.m.,   and   the   holidays 
reduced  to  Sunday,  New  Year's  Day,  Good  Friday, 
the  Queen's  Birthday,  Christmas  Day,  and  any  day 
appointed    by    the    Lieutenant    Governor    as    a 
general    fast- day   or    holiday    in    Ontario.      Thel^t^rpre- 
word  **hohday"  includes  Sundays,  New  Year's  Day,  "HoU- 
Good  Friday.  Easter  Monday  and  Christmas  Day,  ^^^^ 
the   days   appointed   for   the   celebration   of    the 
Birthday    of  Her   Majesty,   and   of     Her    Royal 
Successors,  and  any  day  appointed  by  proclama- 
tion  of    the    Governor-General    or     Lieutenant- 
Governor  as  a  public  holiday,  or  for  a  General  Fast 
or  Thunksgiving  (2). 

Under  the  conchiding  words  of  this  section  it  is  te? cauuot 
submitted,  that  instruments,  forwarded  by  mail  to^®  receiv- 
the  Registrar,  cannot  be  received  by  him  from,  or  during  of- 
be    taken    out    of    the  Post    Office,    after    office  fi*'®,  ^*^"™ 

'  una  on 

hours,  nor  on  the  holidays  referred  to.  working 

23.  The  Registrar  shaU,  when  required,  an4  upon  being  tender-  Rgcistrar 
«d  the  legnl  fees  for  so  doing,  make  searches  acd  furnish  copies  and  ^^  jnajje 
Abstracts  of  or  concernin»«  nil  instruments  or  memorials  registered,  gearches 
mentioning  any  lot  of  Innd  as  described  in  the  patent  there  .>f  from  q^^j  ^^ 
the  Crown,  or  any  lot,  described  by  number  or  letter  on  any  regis-  gtj.o«*g  on 
tered  map  or  plan,  subsequent  to  the  registration  of  such  map  or  c(„.^ain 
plan,  or  any  part  of  a  lot  where  the  same  is  clearly  described  and  ^.q^j;. 
-can  be  identified  in  connection  with  the  claim  of  title,  or  l^as+j^j-g" 
been  ascertained  by  actual  survey;  and  of  and  concerning  all 
wills,  deeds,  orders,  or  other  instruments  recorded,  as  may  be 
requested  uf  him  in  writing,  if  a  writing  is  demanded  by   the  To  exhibit 
Registrar ;  and  he  shall  exhibit  the  original  registered  instrument,  originals 
and  also  the  books  of  the  office  relating  thereto  when  the   party  of  instru- 
desires  to  make  a  personal  inspection  thereof,   aud   shall   give  ment8,eto. 
4^rtificate8  of  all  copies  and  extracts  under  his  band  of  and  con-  rn        \'m' 

4!eming  the  parties  to  any  of  such  documents,  or  of  the  witnesses .-  ^5  J 

,  _.  copies, etc. 

(4)  39  Vic,  c.  26.  ^     • 

(1)  Bey.  Stat.  (Ont.),  c.  1,  b.  8,  s.s.  16. 
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to  the  same,  or  any  other  particnUrs  which  may  be  required,  bat 
no  Begistrflr  shall  allow  any  each  book  or  instrument  to  be  taken 
oat  of  his  possession  or  oastody.    3  V.,  c.  20,  s.  20. 

Fees  naast     The  Registrar  cannot  be  compelled  to  perform 

od,  the  duties  imposed  on  him  by  this  section,  unless 

^eJi^      he  be  required  and  be  tendered  his  lawful  fees. 

made  in    The  requisition  must  also  be  in  writing  if  he  should 

TeqS'  demand  it.     See  Appendix  A. 

Under  Under  the  Registry  Act  of  1846  (1),  correspond- 

^g^g^^gling  somewhat  to  this  section,  but  containing  no 

istrar        provision  for  the  exhibition  of  the  office  books  to 

fuse  in-^    ^^®  P^i'ty  desiring  to  personally  inspect  the  same, 

spectionof  it  -^^g  decided,  that  the  Registrar  was  justified  in 

refusing  to  allow  such  party  to  inspect  the  Index 

book,  and  the  Registry  book  of  judgments  ;  and  a 

rule  nisi  for  mandamus  to  com])el  him  to  grant 

such  inspection  was  discharged  (2). 

Personal        The  privilege  of  personal  inspection  of  the  books 

granted  by  of  the  office  was  first  accorded  by  the  Registry  Act 

Keg.Actofof  1865  (3). 

Registrar       It  wiU  be  scen  from  the  language  of  this  section 

should      tjjj^t  ijIjq  Registrar  is  the  proper  person  to  make 

the  required  searches.     The  right  to  search  cannot 

be  claimed  by  the  applicant.     All  that  the  latter  is 

Applicant  entitled  to,  is  to  have  a  personal  inspection  of  the 

personal  ^original  registered    instruments,  and   the  several 

inspection  books  of  office  relating  thereto,  and  the  Registrar 

giuaisandis  required  to  submit  such  instruments  and  books 

books  of    ^f  office  to  the  applicant  for  the  latter's  inspection 

(4).     In  this  case  Gait,  J.,  remarks,  "  I  can  find 

Cjait"/*^    no  authority  for  saying  that  any  other  person  has 

a  right,  himself,  to  make  searches  and  inspect  the 

registry  books"  (5).     This  remark  of  the  learned 

(1)  Sec.  16.  latter  part. 

(2)  In  re  Webster  v.  Registrar  of  Brant,  18  U.  C.  R.  87. 

(3)  Sec.  18. 

(4)  Ross  V.  McLay,  26  U.  C.  P.,  190. 
(6)  lb.,  p.  196. 
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Judge,  80  far  as  it  relates  to  inspection  by  the 
applicant,  appears  to  be  in  conflict  with  other  pas- 
sages where  he  expressly  admits  the  right  of  the 
applicant  to  inspect  the  registry  books.     It  is  sub-*PP^^f" 
mitted,  that  the  learned  Judge's  denial  of  the  right  searches 
of  the  applicant  to  make  searches  has  reference  to  J[^^^j  j"g^^, 
searches  for  original  instruments  only,  and  not  to  ments. 
searches  in  the  abstract  index  and  registry  books, 
which  he  could  hardly.avoid  making,  when  he  has 
the  right  of  personally  inspecting  them. 

The  abstract  must  be  certified  to  as  containing  How  ab- 
all  the  registries  which  are  recorded  in  the  regis- gjj^"^f^j|jg 
try  books  in  the  office,  against  the  parcel  of  land  in  certified, 
question.  A  certificate  upon  an  abstract  was  couched 
in  the  following  terras:  **I  hereby  certify  that  Ihe 
above  conveyances  appear  of  record.'*  The  abstract 
was  held  not  to  be  in  compliance  with  the  provisions 
of  the  statute.  Con.  Stat.  U.  C,  c.  89.  s.  67,  (similar 
in  this  respect  to  the  present  section),  it  not  being 
certified  to  as  containing  all  the  registries  which 
were  on  record  in  the  oflice  upon  the  lot,  and  a  man- 
damus was  granted  to  compel  the  Eegistrar  to  deliver 
a  proper  certificate  (1).  The  Registrar  is  liable  to  an 
action  if  he  omit  to  mention  any  registered  instru- 
ment in  the  abstract  (2).  A  certificate,  purporting  to 
show  the  registered  conveyances  of  land  from  the 
County  Registrar's  office,  under  the  handof  the  Dep- 
uty Registrar,  was  held  not  to  be  admissible  evi- 
dence of  the  title,  under  Stat.  13  &  14  Vic.  cap.  19, 
sec.  4  (3). 

An  abstract  of  the  registries  upon  a  certain  lot.  Abstract 
mentioning  a  patent,  was  held  clearly  not  sufficient  Sence  of 

patent;. 

(1)  In  re  Registrar  of  Carlpton,  12  U.  C.  P..  225. 

(2)  Harrison  v.  Brega,  20  U.  C.  K.,  824.     See  Brega  v.  Dickey, 
16  Gt..  494. 

(3)  Gamble  7.  McKay,  7  U.  C.  P.,  319. 
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Ceriified  A.  Certified  copy  of  a  memorial  is  evidence  of 
memorial,  the  fact  of  registration  (1).  If  the  contents  were 
evidence  ^  j^^  proved  for  any  other  purpose  than  that  of 
gihtration.  registration,  it  was  formerly  held  that  such  certi- 
Ft.rmerly  ggj  ^.Qpy  ^.^g  insufficient  and  the  memorial  itself 

not  evi- 

dence  of  should  be  produced  (2).  The  trustees  of  a  congre- 
any  other  g^tion  having  brought  ejectment  to  recover  the 
parsonage  property,  and  proving  a  search  for,  and 
loss  of,  the  deed  from  the  patentee  to  them,  it  was 
held  that  the  copy  of  the  memorial  certified  by  the 
Registrar,  in  conjunction  with  the  evidence  of  the 
attesting  witness  to  the  deed  and  memorial,  was 
sufficient  secondary  evidence  (3). 

Written  The  request  should  be  in  writing.  See  form  in 
reqaeet.       .  i-      » 

Appendix  A. 

Order  ob-       The  order  mentioned  in  this  section  is  obtained 

parte.  *    ^^  parte  (4j.     The  party   applying  for  the  order 

should,  in.  his  affidavit,  satisfy  tiie  'Judge  that 
ofaffi.  there  are  good  grounds  for  the  production  of  the 
davit.        original  instrument  instead  of  using  a  certitiL^d 

copy,  where  such  copy  would  be  evidence.  The 
Order  Judge's  order  must  not  only  be  produced  to  the 
filed.     ^  officer  issuing  the  subpoena,  but  it  must  also  be 

filed  with  him  (5;. 
S"^P^^*       It    is   furtliermore   essential   that   the    wiit    of 
conform  to  subpoena  should  be   made   to   conform    with    the 
tije  order,  description  of  the  document  or  documents  referred 

to  in  the  order  (6). 

^£T  ?f  Forms  of  the  affidavit,  order,  and  memorandum 
affidavit. 

(1)  Hobhousp  V.  Hamilton,  1  S.  <fr  L.,  207  :  Doo  d.  Prince  v. 
Girtv,  9  U.  C.  B.,  41.     Doe  d.  Brennan  v.  CNcil.  4  U.  C.  li..  8. 

(2)  lb. 

(8)  Trustees  Ainlfyville  W.  M  Church  v.  Grewcr.  2.'J  U.  C.  P., 
683.  For  n  learned  and  exhrtustive  essay  on  Mimonuls  as  Kvi- 
deiicr,  m*f  Lcith's  heal  Prop.,  p.  427,  et  H»q. 

(4)  See  Harris  v.  Barber,  25  L  J..  Q.  B.,  98;  Readman  t. 
Bower.  1  Jur.  N.  8.  1032. 

(A)  Reg.-Geii.,  H.  T.  1856,  No.  31. 

(6)  Ueg.  Gen.  H.  T.,  1866,  No.  31. 
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upon  the  snbpoenft,  &o.,  are  contained  in  Appen- 
dix A. 

It  seems  that  an  attachment  will  not  be  granted  ^hmenV 
ap:ain8t  the  Registrar  for  not  personally  attending  for  non- 
npon  the  subpoena,  nnless  it  can  be  satifactorily  ^noe 
shewn   that,  at   the   time   of  the   service   of  the'*''"®^- 
subpoena,   he  was    informed    that    his  personal 
attendance  was  necessary  (1). 

A  Deputy  Registrar  or  Clerk  in   the   Registry  g^P?*^ 
Office  cannot  bring  ayy  registered  document  into  proiiucing 
Court  upon  a  subpoena,  without  obtaining  the  pre-^^^J^^g 
vious  permiss'on  of  the  Registrar  ;  as  such  docu-  with  Reg- 
ments  are  not  deemed  sufficiently  in  the  possession  perm^is- 
of  such  Deputy  Registiar  or  Clerk  (2).  "*>'*• 

The   Registrar   being   a   Public   Officer   having 

charge  of  documents  for  which  he  is  responsible, 

and  attending  as  a  witness  in  his  public  capacity  in 

relation  to  matters  connected  with  his  office,  will 

doubtless  be  allowed  a  witness  fee  of  four  dollars  ^^^^^^^^^ 

per  di^ni,    besides   mileage,    his    position    being  anoe. 

analogous  to  that  of  a  Reijistrar  of  the  Surrogate 

Court(3).     Vankoughnet  C.  in  his  judgment  in  that 

case  referred  to  the  fact  that  Richards  C.  J.  ordered 

four  dollars  to  be  taxed  to  a  Clerk  of  the  As^slze 

who  attended  to  give  evidence  in  that  capacity  as  a 

witness.     It  is  the  general  practice  to  allow  four 

dollars  per  diem  in  addition  to  mileage,  to  be  taxed  A<i<^\*^<>"^ 

to  mileage. 
as  witness   fees   to   a   Registrar,    attending  with 

documents  in  his  custoily.     In  order  to  remove  any 

doubt  upon  the  point,  it  would  doubless  be  more 

satisfactiry  if  the  tariff  WvTe  amended  so  as   to 

allow  this  fee  in  express  terms. 

(1)  B-nnr-tt  V   .Tonns,  2  Cliit   Uip.  403. 

(2)  Th(»rniiJll  V.  Tlif.rnbi!!,  2  Jac.  &  W.,  347;  Austen  v.  Evana, 
9  D..wl.  4'H,  2  M.  &  G.,  40  J. 

(:j|  Ke  NelsoQ  2  Chan.  Cham.,  R.  252  ;  see  7  U.  C,  L.  J.  (N.  S.), 
146. 
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The  duties  imposed  upon  Registrars  are  not  by 
any  means  summed  up  or  comprised  within  the  20th 
and  fourfollowing  sections ;  other  duties  are  referred 
io  throughout  the  Act ;  and  in  addition  thereto,  he  is 
required  to  perform  many  other  matters  devolving 
upon  him  under  certain  statutes  which  are  enum- 
erated in  Appendix  B,  to  which  the  reader  is  refer- 
liver  regis- red.     A  Registrar  who  refuses  to  deliver  up  a  deed 
*tr^*'^  t  ^^S^stered  in  his  office,  upon  the  ground  that  the 
to  the       fees  for  registration  have  not  been  paid,  may  be 
enUtied     Compelled  to  do  so  by  mandamus  (1).    He  can 
thereto,     decline  to  receive  the  deed  for  Registry,  unless  the 
lor  Ms      fees  are  paid  to  him  (2) ;  but,  having  received  it 
lees.         without  fees,  he  must  deliver  it  to  the  party  entitled 
thereto,  and  sue  for  his  fees. 

(1)  Doutre  vs.  (iagnon,  13  L,  C.  J.  803. 

(2)  Sec  96  post. 
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CHAPTER  V. 

BOOKS  OF  OFFICE. 

§25.  Connty  Treasnrer  to  pi«»\;ile  pmrpr  bof  Vs.  ono  forearb 
locality  in  the  ('on my.  Cm  u.  i  I  l;« .  -I'v  iMtlsfor 
the  whole  Count v,  hihI  f-r  \Mi:it  paipofccs.  New 
books  to  be  furnished  wlu  n  h.;  i    .iI. 

§26.  If  the  Treasurer  nnj^reits  to  |in  \  ot-  i.,    Is. 

§27.  County  Jud{;e  or  \Var«l»  n  to  n  i;  ,\  ix  ..h--. 

§28.  When  any  plnce  issepjirated  fninn  (  •»:  im.  or  deta«bed 
from  one  Countv  and  aitjicliMl  w»  }mm»  nt-.  ct.i.iu 
books,  etc.,  to  be  tran^ft^nvil.  Sijitt  iiu  nt  u>  be  lur- 
nished  from  penerul  l{et;ifc.iry  K«  t  k  J)ii:^  of  lit-j^i.s- 
trar  receiving  the  mme. 

$29.  Penalty  on  Registrar  rffusinff  to  ni-  Iv  ^n«  h  t?!  n  '•  r.  ('\c. 

830.  ReLM8trar  removed  or  rehivniii^r  to  Ui-.m  i  i.p  Ik  Oi  s,  He. 
Proceedings  in  case  of  refns.il. 

§31.  Kepistrars  receiving  original  memorials,  itc,  fjom  an- 
other County. 

{32.  When  any  book  becomes  unfit  f<»r  firilur  u^e.  <m  py  to 
be  made.  Ori«inai  to  be  prti^tived.  litpui.b  of 
books,  maps,  etc.        • 

§33.  Each  Ke<^Mstrar  to  make  an  abstract  index  to  lots.  What 
it  shall  contain. 

§34.  Also  an  alphabetical  index  of  names  for  each  loiar.lv. 

§35.  Indexes  to  be  completed  as  to  regi&tna:<.>iih  It  ioie  the 
passing  of  this  Act. 

95.  The  Treasurer  of  the  County  or  C'ty  shall  pro\ide  a  fit  (^^^,J,ty 
8hip,  n  piittd  To>^nsh•p. 'r,.p„.  „-. 


and  prope''  Registry  Book  for  each  Township,  n  piittd  To>^nsh•p.  '|',ensureT 
City,  Town,  and    incorporated  Village,  th»'  luuitK  wl)ere(.f  aie^^^  pro\ide 
defined  bylaw,  and  all  index  and  other  bot»ks  r«  quired  /or  th"  ,,,.j,p^j. 
business  of  the  said  office  ;  and  all  such  Rt  f.'i'^tiy  b»»t.ks  hhaU  be  |,(,(,|;«,.  one 
as  nearly  as  may  be  of  the  like  size  and  descripiion  as  th«>e  f^^f  ^()'(.||    * 
heretofore  furnished,  and  shall  continue  to  be  of  one  uinfo'm  loi-aiity  in 
size  or  nearly  so;  and  from  the  time  such  bookM  are  so  proxided  ^y^^ 
and  received  at  the  Registry  Office,  the  person  who  holds  »nd(^>^„Qty 
executes  the  office  of  Registrar,  shall  keep  and  cuu^^e  to  be  us^-d 
for  that  purpose,  a  separate  Registry  Book  for  andff  each  Town- 
ship, reputed  Township,  City,  Town,  and  incorporated  Villape,  General 
the  limits  whereof  are  defined  by  Uw,  within  the  County,  for  Regintry 
which  he  holds  office;  and  he  shall  also  keep  and  cause  to  be  Book  for 
used  for  that  purpose  a  general  Registry  Book  for   the  whole  <|io  ^^ol® 
County,  in  which  shall  be  recorded  all  wilts  and  instruments* in  County, 
which  there  is  a  general  devise,  conveyance  or  power  affecting  «nd  '"' 
lands  without  local  description,  and  in  which  book  an  alphabet-  ^hat  pur- 
ical  index  of  the  names  of  all  the  parties  mentioned  by  name  in  poses, 
such  instrument  shall  also  be  kept ,  and  whenever  any  Registrar 
requires  a  new  Registry  Book,  or  any  other  book  for  the  use  of  New  book* 
his  office,  the  same  shall,  on  his  application  therefor,  in  writing,  ^o  ^  P^* 
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chased        be  fnmisbed  to  bim  by  tbe  Treasurer,  and  all  ancb  books  so  fnr- 
vhen  nibbed  sbtiU  be  paid  for  by  tbe  Treasarer  unt  of  the  County  or  Citj 

required,  funds  as  tbe  case  may  be  ;  and  all  sucb  books  so  fumi^bed,  used 
and  kept,  shall  be  deemed  t(»  be  tbe  property  of  Her  Majesty  for 
the  use  and  benefit  of  tbe  public ;  and  tbe  Inspector  tball  have 
power,  wbcn,  for  tbe  dispatcb  of  business  (be)  finds  it  necessary, 
by  order,  in  writing;,  to  permit  more  than  one  liegistry  Book  to 
be  in  ui«e  at  tbe  same  time  for  tbe  same  Municipality.  31  V.  o. 
20,  8.  22. 

Re^^Aa        When  Registry  OflBces  were  originally  established 

of  1846     it  was  considered  sufficient  to  have  bat  the  one 

SerT    Registry  Book  for  the  County  or  Riding,  in  which 

Repi«try    all  instruments  were  entered  consecutively  in  the 
book  in  ,  •      j        i  •  i        •  •  * 

use.  order  received.     Inconvenience  having  arisen  from 

By  that  *^®  absence  of  classification  of  entries,  the  Provin- 

Act  Pro-  cial  Secretary  was  subsequently  directed  to  provide 

Secretary  Separate  Registry  Books   for  each  Township,  re- 

se^'Irate  ^^^^^  Townsl.up,  City  and  Town,  the  limits  whereof 

Begistry  were  then  legtilly  defined  (1). 

Books.  Uniformity  in  size  was  also  directed,  tbe  books 
provided  prior  to  that  Act  being  of  all  sizes  and 

Attbeex-  shapes,   without   regard    to   appearance   or  con- 

pensp  of  venience.     The  expense  of  providing  sucb  books 

tiict  was  directed  to  be  defrayed  by  the  several  District 

Council.  Councils.     The    Provincial    Secretary  was   after- 

16  Vic./  wards  relieved    from  tbe  obligation  of  providing 

?;  ^^\*  books,  that  duty  being  transferred  to  the  Treasurer 

County  »  .'  o 

Treasurer  of  the  County,  who  was  also  required  to  pay  for 
ed^for  i"^^^^        books  out  of  County  Funds  (2). 
Tinciai  The  Registry  Act  of  1865  extended  the  obligation 

and'^Coun-to   City   Treasurers,    and    included    incorporated 
ciis.  villages  in  the  list  entitled  to   separate  Registry 

EM^r^     Books  (3).     The  Registrar  was  also   required  4o 
Book.       keep  a  general  Registry  Book  for  the  whole  County, 
for  the  recording  therein    of   wills   and   instru- 
ments affecting  lands,  but  containing  no  specific  or 
local  description  which  would  enable  the  Registrar 

(1)  Rep.  ActoflHiO,  a.  22. 

(2)  li;  Vic  ,  c.  187,  8.  3. 
(»)  Sec.  20. 
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to  eiitor  tliem  in  any  book  reffrrinc;  to  a  particular 
locality.     This  provision  was   re-enactinl    by   the 
Ee;j:istry  Act  of  1868  (1),  which  also  authorized  the 
Inspector,  when   he   found    it   n^^cessary    for    the 
despatch  of  business,  by  his  written  order  to  that 
effect,  to  permit  raore  than  one  Eegistry  Book  for 
each  municipality — that  is,  for  each  locality.     The 
25th    section   is  taken  from  the   last  enactment. 
The  wor.l  **  he'*  between  the  words  **  business'*  and  "^J^P®- 
''finds,*'  in  the  third  line  from  the  bottom  of  the  error  in 
section,  is  a  typo^^raphical  omission  in  the  Act  as*®^'^^"^^' 
contained  in  the  Kevised  Statutes. 

The  expression  "limits  as. defined  bylaw"  refers  "Limits  a» 
to  the  limits  as  settled  by  authorized  survey,  andj^'^?,     ^^ 
also  in  some  cases  by  statute.     It  is  to  be  observed 
that  the  villages  referred  to  in  this  section  must  be 
incorporated.      As  an  incorporated  village  forms 
part  of  the  Township  in  which  it  is  situate,  instru- 
ments aflftcting  it  must  be  entered  in  the  liejjistry 
Book  for  the  Township.     Through    inadvertence, 
separate  R'^gistry  Books,  having,  in  some  cases, 
been  kept  for  unincorporated  villages,  it  was  pro- 
vided by  the  78th  section  of  the   R-'gistry  Act  of 
1865,  that  such  Books  should  be  taken  as  part  of 
the  Township   Registry    Books ;  and  by  the  30th 
section  of  the  Registry  Act  of  1868,  it  was  enacted 
that  separate  books    for    unincorporated   villages 
should  not  be  further  used.     See  section  87  post. 

The  absence  of  any  local  or  specific  description  A^bsenceof 
of  lands  in  an  instrument  of  course  precluding  the  gp|^,',-fto 
Registrar  from  entering  it   in   a  book  relating  to<i.'*''«'"'p. 
any   particular  locality,   it  was   essential  that  itstramente' 
should  be  entered  in  some  book  expressly  intended 
for  the  recording  of  such  instruments  (2). 

(1)  Sec.  22. 

(2)  See  G.irdiner  v.   Blesinton,  1   Ir.  Ch.    64;   Delaoonr   v. 
Freeman,  2  Ir.  Ch  ,  633. 
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So  ^to^       ^*  ^^®  ^®^^  °^*  to  be  a  proper  objection  to  the 
will  thnt    registration  of  a  i^ill,  that  it  afforded  no  informa- 

Ifpecffy  the  **^°  ^P^'^  ^^^  ^^^®  ^^  ^*  *^  *^  ^^^*  lands  were  affected 
laodsde-  by  it  (1).  In  the  case  of  Bobson  r.  Carpenter  (2>, 
Spragge,  V.-C,  in  his  judgment  remarks,  that  **the 
transferee  of  real  estate,  transferred  in  general 
terms,  must  at  his  peril  register  the  instrumen 
under  which  he  claims  in  the  **  city,  town,  township 
or  place,**  in  which  the  lands  lie.  Any  other  con- 
struction of  the  act  would  exempt  from  the  neces- 
sity of  registration  wills  containing  a  general  devise 
of  real  estate,  and  conveyances  conveying  real 
estate  generally.  In  trust  deeds  for  the  benefit  of 
creditors,  there  is  often  a  description  of  some  land 
with  a  general  conveyance  of  all  other  lands,  of 
which  the  debtor  may  be  seized.  If  a  bona  fide 
purchaser  from  the  heir  in  the  one  case,  and  from 
the  debtor  in  the  other,  were  not  protected,  the 
consequences  would  be  most  mischievous.*'  A 
aU  Unds  grant  of  all  the  grantor's  lands  in  the  County  of 
^*  A.,  without  mentioning  what  lands  : — held  to  be 

without     within  the  Registry  Act  (3). 

S^di  of        Under  the  Insolvent  Act  of  1875  (4)  and  amend- 

Assign-     ing  Acts,  a  copy  of  the  deed  of  assignment,  or  writ 

under  In-*  of  attachment,  certified  by  the  respective  ojficers 

w)ivent      mentioned  therein,  is  required  to  be  forthwith  regis- 

1876.        tered  in  every  County  registration  district  in  which 

the  insolvent  has  real  estate.     No  description  of  the 

lands  of  the  insolvent  is  contained  in  such  deed  or 

attachment,  other  than  the  words    **  estate  and 

effects,  real  and  personal."     Such  an  instrument 

clearly  falls  within  that  class  that   affect   lamfa 

Adesorip'  without  containing  local  description,  and  therefore 

l^da  L  (^)  I^oe  d.  Lowry,  v.  Grant  7.  U.  C.  R..  126. 

(2j  11  Gr.  293,  at  pp.  300  3(»l. 

(3)  Dillon  vs.  CusteUo,  cited  Jones  410. 

(4)  Sec  19. 
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are  entered  in  the  General  Registry  Book  (1).     It  is  Jj^®]^^ 
provided  by  the  same  Act;that  if  such  deed  or  writ  of  of  Assip- 
attachment  be  registered  in  the  Province  of  Quebec,  "gi^ered 
it  should  be  accompanied  by  a  description  of  the  "*  Q»«>>««- 
real  estate  belonging  to  the  insolvent,  together  with 
a  notice  of  the  transfer  of  such  deed  or  writ  of  at- 
tachment to  the  Assignee.     By  the  sixtieth  section 
of  that  Act  the  deed  of  re-conveyance  from  the^®^<>' 
assignee  to  the  insolvent,  upon  the  execution  of  aanoe. 
deed  of  composition  and  discharge.need  not  contain 
any   further  or  more  special  description   of  the 
effects  and  property  re-conveyed   than  is  requir- 
ed in  the  deed  of  assignment.      There  seems  to 
be  no  valid  reason,  why  the  description  of  the  in- 
solvent's lands  'should  not  accompany  the  registra- 
tion   of    the    deed    of    assignment    or    writ   of 
attachment  in  this,  as  well  as  in  the  neighbour- 
ing Province.    Why  there  should  be  any  discrimina-  SaRg®"- 
tion  in  the  matter  does  not  clearly  appear.     It  is  registry  of 

submitted  that  the  Insolvent  Act  should  be  amend-  ^^®^  ®' 
.         ,       .        ,  assign- 

ed,  so  as  to  require  the  insolvent,  upon  executing  meut. 
the  deed  of  assignment,  to  furnish  to  the  official 
assignee  a  list  of  all  real  estate  owned  by  him,  or 
in  which  be  has  any  legal  or  equitable  interest, 
duly  sworn  to,  and  a  copy  of  such  list  duly 
certified  toby  such  assignee  should  accompany  the 
registration  of  the  deed  of  assignment.  It  is  ad- 
mitted that  it  would  be  impracticable  to  have  a 
similar  provision  in  the  case  of  a  writ  of  attach- 
ment a<^ain8t  an  absconding  insolvent ;  yet  even 
in  such  a  case,  a  list  of  the  lands  of  the  insol- 
vent could  be  ascertained  by  the  assignee  and 
registered  by  him  in  the  proper  Registry  offices. 

(1)  See  remarks  of  Sngden  G.  Battersby  v.  Bochford,  8  Ir.  £q. 
384 ;  also  Gubbins  v.  Qubbins,  1  D.  &  M.,  160  (u) ;  Scully  y. 
SottUy.  C.4kA..77(n). 
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L      fits. 

Every  obstacle  to  a  fall  and  searcking  inquiry  iato 
titles  to  land  should  be  remaved. 
iilil^x'"     R^Sistrars    should    be   careful    to  have   a   foil 
alphabetical  index  to  the  General  liejristry  Books. 
Not  only  should  the  nam^s  of  the  p.irties  executing 
the  instruments  recorded  therein  appear  in  such 
index,   but. also  the  name  of  every  person  men- 
tioned in  the  body  of  the  instrument.     For  exam- 
ple, in  the  c;ise  of  a  will,  the  name  of  every  devisee 
or  other  person  taking  an  interest  thereunder  whe- 
ther beneficially,  in  trust,  or  otherwise,  should  be 
Omipsion   mentioned  in  the  index.     The  method  sometimes 
evenr*^"     adopted  of  referring  to  such  parties  under  the  term 
name  in    **  e^  flJ."  in  the  index,  is  not  only  a  direct  contraven- 
ment.       lon  )f  th3  requirements  of  thd  statute,  but  aflf)rds 
no  information  to  the  party  searchinjj;  a  title.     Any 
person,  prejudiced  by  such  a  negligent  compliance 
withthestatute,  would,  doubtless,  be  entitled  to  look 
Bepistnir  \q  {\iq  Kej^istrar  for  compensation.     Althou^^h  the 
the  po8-    books  of  office  are  deemed  to  be  the  property  of  Her 
Book"  f '  Majesty,  the  right  to  the  possession  of  such  Bot)ks 
Ofl&ce.       is  vested  in  the  liegistrar  virtute  officii.     If  such 
books  be  taken  out  of  the  possession  of  the  liegis- 
trar, either  through  force  or  fraud, it  will  bo  neces- 
sary, in  asserting  his  right  and  claim  thereto  in  an 
Beplevin    action  of  replevin,  to  show  on  the  application  for 
the  writ,  that  he  holds  the  office  of  Re«;istrar,  and 
is,  in  consequence  of  such  tenure,  entitled  to  the 
books  (1  .     Other    books  for   the   for  the  use  of 
Kegistry  offices  are   required  to  be   furnished  or 
provided,  in  addition  to  those  enumerated  in  this 
section,   under   special   statutes,  a  list  of   which 
statutes  is  contained  in  appendix  B. 

(I)  Hammond  v.  McLar,  10  U.  C.  L.  J.  260  ;   See  Hammond  ▼. 
McLay,  ct.  al..  24  U.  C.  B.,  54  ;  See  page  73  post. 
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Forms  ef  Regietrar's  requisition  and  order  ofFo"?.of 
4be  Registrar  are  ccmtained  in  Appendix  A.  tion,  &e. 

26.  If  th«  TroaRurm-  refaBcs  or  npp^lpctB  to  furnish  gnohlwoTcB  If  the 
wi(}»in  thirty  diys  aft^r  hhcIi  iipplicatiou  thernfor,  th«  He^Mstrar  Treasurer 
ma}'  proriiie  the  Rjime  and  recover  the  ci»8ts  tht^refor  from  the  neglects 
Municipality  of  the  County  or  City  so  in  default.    31  V.  o.  20,  to  provide 
8.  2:{.  books. 

TheRegi8tryActofl846containednoprovi8ionforNo^"j^«ar 

permitting  the  Rej;istrar  to  obtain  the  necessary  Beg.  Act 
books,  if  the  Provincial  Secretary  should  omit  to  ° 
supply  them.     When  the  County  Treasurer  was 
substituted,  as  before  referred  to,  for  tlie  Provincial 
Secretary,  a  provision  identical  with  the  present 
section  was  enacted  (1). 

By  the  preceding  section,  the  application  of  thewhatthe 
Eef^istrar  is  required  to  be  in  writing,  and  should  J^PP^^**' 
set  out  clearly  what  books  are  desired  for  the  use  should 
of  the  oftife.     It  is    essential  to  the  Registrar's 
right  to  provide  the  books,  and  to  recover  the  costs 
thereof  by  aetion  aj^ainst  tlie  Municipality,  that  a 
demand  should  have  been  made  by  him  in  writing 
upon   the   Treasurer,    followed    by   a   refusal   or 
neglect   on   tbe   part   of  that   official   to  comply 
within  thirty  days  after  su'ik'^application. 

After  the  16  Vic,  cap.  187  came  into  force  A,  the  Applioa- 
Registrar  of  Kent,  applied  to  G,  the  Registrar  of  J*J}^g^J*^ 
Iluron,  to  order  books  for  his  office  ;  G.  ordered  the  must  pre- 
books  from  the  plaintiflF  in  A's  name,  and  the  books  of  action, 
were  charged  to  A,     Three  other  books  were  after- 
wards purchased,  which  the  plaintifif  charged  in  his 
own  account  books  to  *'The  County  of  Kent  for 
Mr.  A.*'     Upon  an  action  of  assumpsit  for  goods 
•Bold  and  delivered,,  and  upon  an  account  stated, 
brought  by  the   plaintifif  against   the   Municipal 
Council  of  the  County  of  Kent,  it  was  held,  that,  as 
the  defendants  did  not  directly  or  indirectly  order 
(1)  16  Vic.  0. 167.  B.  8. 
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the  books  from  the  plaintiff,  the  plaintiff's  case 
rested  solely  upon  the  effect  of  l;be  third  section  of 
that  statute  ;  and  no  proof  having  been  adduced  bj 
him  of  an  application  on  the  part  of  the  Re.Gjistrar 
having  been  made  to  the  Treasurer  of  the  Muni- 
cipality for  the  required  books,  there  could  not 
have  been  that  refusal  or  neglect  to  furnish  them 
after  application,  which  would  have  entitled  the 
Registrar  to  obtain  them  himself.  It  was  therefore 
held,  that  the  plaintiff  had  no  right  of  action 
against  the  defendants  (1). 
Eegistrar       From   the   language   of  this   section  it  would 

alone  . 

entitled  to  appear  that  the  Registrar  is  alone  entitled  to  bring 
action *^^  an  action  against  the  Municipality  so  in  default. 

County  27.  The  Jadge  of  the  Connty  Court  or  Warden  of  the  Connty, 

Jud^'e  or  or  Mayor  of  a  City,  shall  give  a  certificate  reppectinj?  each 
Warden  Registry  or  other  Book,  so  furnished  or  provMed.  in  the  form  of 
to  certify  Schedule  D  to  this  Act,  or  to  the  like  effect,  and  in  case  of  re- 
books,  fusal  shall  be  liable  to  the  same  penalties  as  are  imposed  by 
section  thirty  of  this  Act.     31  V.  c.  20,  s.  21. 

No  mater-     rpj^^  certificate  does  not  vary  suhstantiallv   in 

lal  change  "^ 

in  this      form  from  that  given  by  the  Provincial  Secretary 

^'J^^'°^®  after  the  Registry  Act  of  1846  came  into  force  and 

of  1846.     until  the  16  Vic.,,  cap.  187.     This  latter  Act  re- 

16  Vic,     quired  (2)  the  certificate  to  be  given  by  the  Judge 

c.  187.       ^f  ^j^^  County  Court  ot  the  County  in  which  the 

Reg.  Act   Registry  Office  was  situated.     The  Registry  Act  of 

of  1865.    1865  (3)  extended  the  authority   to   certify   such 

books  to  the  Warden  of  the  County,  and  the  same 

authority  was  afterwards  granted  to  the  Mayor  of  a 

Reg.  Act    City  by  the  Registry  Act  of  1868  (4),  which   also 

subjected  these  officials  to  a  penalty  in  case  of  their 

refusal  to  comply  with  this  st-ction.     By  reference 

Penalty     to  Section  80  post,  it  will  be  seen  that  the  penalty 

(1)  Read  v.  Manicipal  Cooncil  of  Kent :  13  U.  C.  R.  572. 
(•2)  See  8. 
(H)  See  22. 
(4)  bee  24. 
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is  a  fine  not  exceeding  two  thousand  dollars,  and^^^^^  ^' 

30,  post. 

imprisonment  in  addition,  in  the  discretion  of  the 
Court,  for  a  term  not  exceeding  one  year. 

28.  When  any  County,  City,  Town,  incorporated  Village,  P^o^wion 
Township,  reput^  Towuahip,  or  place  making  part  cf  a  Comity  where  any 
wlierein  a  separate  Begistry  Offioe  is  or  has  been  kept,  is  or  has  place  is 
been  detached  from  some  Union   or  County  and  set  apart  for  separated 
registration  purposes,  or  attached  to  or  made  part  of  another  from  a 
County,  for  which  a  separate  Registry  office  is  also  kept,  or  where  County  or 
a  separate  Registry  Olfice  is  established  in  any  County  or  Junior  detached 
County,  according  to  the  provisions  of  this  Act,  the  Registrar  from  one 
of  the  County  from  which  such  localities  are  so  detached,  shall  County 
deliver  to  the  Registrar  of  tbe  County  set  apart,  or  of  the  County  ^^*^  a** 
whereunto  the  same  is  attached,  tile  Registry  Book  or  Bookb,  tached  to 
and  ail  other  Books  and  Indexes  which  have  been  kept  according  another, 
to  the  statute  exclusively  for  such  County,  City.  Town,  incorpo-  ^    .  . 
rated  Village,  Township  or  reputed  Township  or  place,  the  orig-  r'^^^J*^^ 
inal  memorials  and  original  duplicates  of  all  deeds,  conveyauces  °^*^''^»  **^*» 
and  wills  of,  or  relating  exclunively  to,  any  lands  within  the  same,  ^^  '® . 
and  all  other  instruments,  and  aU  maps  of  (Cities,  Towns  or  Vil-  transier- 
lages  within  the  same,  lodged  according  to  law  in  his  office :  also  ^^^' 
a  statement  of  all  titles  to  lands  within  such  detached  localities, 
registered  before  separate  Registry  Books  were  kept  for  each 
Township  or  place,  which  statement  shall  contain  a  schedule  of 
all  memorials  and  other  registered  instruments  which  are  so  de- 
liveired,  and  also  an  exact  copy  of  all  memorials  and  other  regist- 
ered diKSuments  affecting  such  lands  which,  by  reason  of  their 
relating  to  two  or  more  localities  cannot  be  delivered,  and  such 
statement  shall  also  contain  the  same  particulars  with  regard  to 
wills,  aud  shall  be  accompanied  by  indexes  of  names,  and  an 
index  of  lots,  which  shall  be  considered  as  a  part  of  the  said 
statement ;  snch  Registrar  shall  also  furnish  therewith  a  state-  statement 
ment  and  copy  of  all  wills  aud  other  instruments  registered  in  ^^  ^^  f^^^ 
any  general  Registry  Book,  and  shall  carefully  compare  such^jg^^^ 
statement  with  the  original  entries  in  the  Registry  Books  in  his  f^^j^  g^^. 
office,  and  endorse  a  certificate  to  that  effect  on  the  statement  q^^\  j.^g. 
when  furnishing  the  same ;  the  Registrar  receiving  such  Books  jg^ry  book 
and  his  successors,  shall  keep  the  same  among  the  Registry  t\  l      m   ' 
Books  of  his  office,  and  deal  with  them  in  all  respects  in  like  ^  ^^  ^' 
manner  as  those  originally  supplied  to  and  kept  therein    81  Vic.     .^:  ^^' 
e.20,s.25.  ^        ^      *-*-  *'  ceivmg 

same 

The  establishment  of  new  registration  divisions  No  provis- 
within  the  limits  of  older  divisions,  and  the  re-  by"i^g.  * 
disposition  and  re-arrangement  of  the  books  of  A<'^o'i79ff 
office  and  muniments  of  title  consequent  upon  such  registra- 
setting  apart,  does  not  appear  to  have  been  con-!^®°^*^**" 
templated  by  the  framers  of  the  Begistry  Act  of 
1795,  as  no  provision  was  made  for  such  an  exigency. 
And  it  was  deemed  sufficient  when  the  possibility  of 
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mich  an  occasion  transprrm^  pnatabad  ikself,  b» 
req^iire  of  the  Registrar  of  the  older  regiBtratio» 
division  to  furnisb  to  the   Rep^istrar  of  the   nevr 
division  a  statement  of  the   registration   of  siush 
titles  as  had  been  registered  in  the  former  division, 
affecting  lands  Iving  within  the  part  so  separated, 
sach  statement  containing  simply  the  dates  of  the 
Stale-       several  instruments,  and  the  particulars  of  the  lots 
quired  by  or  parcels  of  land  to  which  they  respectively  re- 
^/iftifi**    ferred  (I).     For  these  statements  they  were   en- 
titled to  collect  fees  papable  by  the  new  County  (2). 
By  the  Act  16  Vic,  cap.  187  (3),  it  was   provided 
l^isvic.that  this  statement  should  contain,  in  addition  to 
^    *  the  particulars  already  mentioned,  the  names  of 

16  Yio.,  ^l'^  parties  to  the  instruments  and  of  the  witnesses, 
0.187.  and  should  be  accompanied  by  an  in<lex 
thereto.  The  statement  had  also  to  be  endorsed 
with  a  certificate,  that  the  same  was  carefully 
compared  with  the  original  entries  and  a  statement 
of  wills  registered  in  the  General  Registry  of  Wills. 
The  Registrar  was  further  required  to  deliver  to 
the  Registrar  of  the  Division  so  set  apart  the 
Registry  Books  relating  exclusively  to  those 
localities  lying  within  such  division. 
IS  Vic,  Shortly  afterwards  it  was  enacted  (1),  that  the 

0. 127.  Registrar  of  the  Countv,from  which  any  portion  of 
such  County  was  set  apart  for  registration  pur- 
poses, should,  in  addition  to  the  books,  plans  and 
statements  first  referred  to,  dt- liver  to  the  Registrar 
of  the  County,  to  wliich  such  portion  should  be 
attached,  the  orii^inal  memo,  ials  of  all  deeds,  wills 
and  other  conveyances  relating  exclu;nvely  to  the 
lands  within  such  portion  set  apart,  on  pain  of 

(1)  Ut<A   Act  (if  1H4(;,R.  32. 
{')  li  ami  1  >.  Vic,  c.  5,  8.  17. 
(:{)  Ss.  -2  and  3. 
(4;  IS  Vic,  0.  127,  8.  6. 
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being  gailty  of  a  misdemeanour,  in  case  of  neglect 
to  comply  with  this  provision  witbin  three  months 
after  demand.     These  amendments  were  consoli- 
dated in  Con.  Stat.  U.  C.  cap.  89,  s.  72.     Where  a^^«?-^- 
separate  Registry  Office  is  established  in  a   City 
or  Town,  the  books  which  have  been  kept  by  thetion  the 
Registrar  for  the  County,  for  the  use  of  the  City,^„]f®j,g 
UHist  be  delivered  to  the  Registrar  for  the  City  ;  delivered 
and  it  will  be  no  excuse  for  the  non  delivi-ry  of  such  gunding 
books,  that  memorials,  relating  to  land  lying  with->"»P':«P«' 
out  the  City  or  Town,  have  been  improperly  entered  tbereio. 
in  sueh  books  (1). 

The  Registrar  of  the  C'unty  of  Frontenac,  after 
the  City  of  Kingston  was  separated  therefrom 
for  registration  purposes,  furnished  to  the  Regis- 
trar for  the  City  a  statement  of  titles  to  land, 
before  separate  books  had  been  kept  for  the  City, 
and  brought  an  action  against  the  City  to  recover 
his  fees  for  so  doing.  It  was  held,  that  the  plaintiff 
was  not  bound  to  furnish  the  copies  which  he  had 
supplied,  and  that  the  defendants  were  not  oblij^ed 
to  pay  for  them;  the  absence  of  the  words  **  and 
set  apart  for  registration  purposes"  being  a  casus 
omissnH  from  the  statute,  Con.  Stat.  U.  C,  CHp#89  ; 
and  that  the  plaintiff  could  not  have  been  pro- 
secuted under  the  seventy-third  section  of  that  Act, 
for  a  misdemeanour  for  refusal  to  comply  with  the 
terms  thereof  ('2). 

The  Registrar  is  entitled  to  be  paid  for  furnish-  P«y"«»* 
ing  the  statement  and  copies  under  this  section. 
See  sec.  92,  ss.  7  post. 

21).  Any  lie}.'isirar  who  rpfnaes  to  deliver  such  books,  plans,  p'^"^^^ 
dnpi'O  :ites,iiul'.'X«  s.or  raeruoi  in  Is,  as  aforesaid,  within  six  months  »»*^"'''rHr 
aCtor   *i»'iiirtnd  in  writinj^  therefor,  made  upon  him  Ity  the  J<«  ;^- *"*  ■'^'""'^  *^ 
hir.iV  eiiiitli'tl  t«)  re<MMvo  the  same,  shall  upon  <'unvi<'iii»n  tlareof  "''    \'''^*^^ 
before  aiiv  Court  of  Oyer  and  Terminer  and  General  Gaol  Delivery,  ^'  '^"****^^» 

(!)  li*  J?,  c'f  liondi.n  V.  lU-   of  Midd'.  sex,  17  U.  C.  B.,  382. 

(2j  Duraod  v.  t'iiy  of  Kint^^ston.  14  U.  C.  P.,  439. 
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forfeit  his  office,  and  be  liable  to  a  fine,  in  the  I'iscretion  of 
saeh  Court,  not  exceeding  four  hundred  dollars.  81  Vie.  e.  20, 
8.  26. 

This  provision  was  first  introduced  by  the  18 
Vic.  cap.  127  (1). 

Formerly  the  Registrar  was  only  allowed  three 
months.  This  was  extended  to  six  months,  as  at 
present,  by  the  Registry  Act  of  1865  (*2). 

For  form  of  demand  under  this  Section  see 
Appendix  A. 

Bef^strar         80.  In  case  any  Registrar  is  rem(^ved  from  or  resigns  his 
remoYed     office,  he  shall  forthwith  deliver  up  all  books,  plans,  instruments, 
or  resign-  memorials  and  indexes  in  his  posstt^sion,  as  such  Begistrar,  to 
ingf  to        the  perbou  who  is    appointed  I<*^KJstrar  in  his  stead,  or  to  any 
deliyer  up  other  peison  who  may  bq  specially  appointed  in  writing  by  Her 
books,  etc.  Majesty's  Attorney-General  of  Ontario  to  receive  the  same,  nnd  if 
Proceed-     Bach  Registrar  refuses  to  do  eo,the  Attorney-General  may  direct  the 
ings  in        Sheriff  of  the  County  to  seize  and  take  immediate  possession  of 
ease  of        the  same  wheresoever  found,  and  the  Registrar  so  offending  sh««U 
refusal.       be  liable  to  a  fine,  in  the  discretion  of  the  Court  not  exceeding 
two  thousand  dollars,  and  to  any  term  of  imprisonment,  if  the 
Court  thinks  fit  to  impose  it,  in  addition  to  the  fine,  uot  exceed- 
ing one  year.    31  Vic.  c.  20,  s.  27. 

uJ>duo2i       No  statutory  provision  was  made,  prior  to  the 
hy  Reg.     coming  into  effect  of  the  Registry  Act  of  1865  (3), 
10^5.        for  the  enforcement  of  the  delivery  up  of  the  books, 
plans,  instruments,  etc.,  in  his  possession  by  the 
retiring  Registrar  to  the  person  appointed  as  his 
successor,  or  to  any  other  person  properly  author- 
ized to  receive  them,  the  person  appointed  as  his 
successor  being  leit  to  seek  his  own  remedy. 
^t^Act        ^-  having  claimed  the  office  of  Registrar,  which 
party       was  then  in  the  possession  of  one  H.,  applied  for  a 
boo^^^as  mandamus  niti  directed  against  H.,  requiring  him 
^"  ^i*^  ^  deliver  up  to  M.  the  books  and  papers  in  his 
treapaif.   custody  or  control.    Having  obtained  the  man- 
damus ni$i  M.  proceeded  to  the  Registry  Office, 
accompanied  by  two  constables.    H.  being  absent, 

1)  See  6. 
;2)  See  24. 
8)  Sec  36. 
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forfeit  his  office,  and  be  liable  to  a  fine,  in  the  I'iscretion  of 
such  Court,  not  exceeding  four  hundred  dollars.  81  Vic.  o.  20, 
8.  26. 

This  provision  was  first  introduced  by  the  18 
Vic.  cap.  127  (1). 

Formerly  the  Registrar  waa  only  allowed  three 
months.  This  was  extended  to  six  months,  as  at 
present,  by  the  Registry  Act  of  1865  (-2). 

For  form  of  demand  under  this  Section  see 
Appendix  A. 

Bef^strar         80.  In  case  any  Registrar  is  remrtved  from  or  resigns  his 
remoYed     office,  he  shall  forthwith  deliver  up  all  books,  plans,  instruments, 
or  resign-  memorials  and  indexes  in  his  possession,  as  such  Begistrar,  to 
iiigi  to       the  person  who  is    appointed  Ht^^jstrar  in  his  stead,  or  io  any 
deliver  np  other  peiBon  who  may  be  specially  appointed  in  writing  by  Her 
books,  etc.  Majesty's  Attorney-General  of  Ontario  to  receive  the  same,  and  if 
Proceed-     such  Registrar  refuses  to  do  eo.the  Attorney-General  may  direct  the 
ings  in        Sheriff  of  the  County  to  seize  and  take  immediate  possession  of 
ease  of        the  same  wheresoever  foand,  and  the  Registrar  so  offending  sh»«U 
refusal.       be  liable  to  a  fine,  in  the  discretion  of  the  Court  not  exceeding 
two  thousand  dollars,  and  to  any  term  of  imprisonment,  if  the  ' 
Court  thinks  fit  to  impose  it,  in  addition  to  the  fine,  not  exceed- 
ing one  year.    81  Vic.  c.  20,  s.  27. 

^d^^       No  statutory  provision  was  made,  prior  to  the 
by  Reg.     coming  into  effect  of  the  Registry  Act  of  1865  (S), 
1065.        ior  the  enforcement  of  the  delivery  up  of  the  books, 
plans,  instruments,  etc.,  in  his  possession  by  the 
retiring  Registrar  to  the  person  appointed  as  his 
succefisor,  or  to  any  other  person  properly  author- 
ized to  receive  them,  the  person  appointed  as  his 
successor  being  leit  to  seek  his  own  remedy. 
Oua  Act        ^-  bavi^  claimed  the  office  of  Registrar,  which 
party       was  then  in  the  possession  of  one  H.,  applied  for  a 
books  was  mandamus  ni$i  directed  against  H.,  requiring  him 
if'  *^f***^  *^  deliver  up  to  M*  the  books  and  papers  in  his 
treipasf.   custody  or  control.    Having  obtained  the  man- 
damus nisi  M.  proceeded  to  the  Registry  Office, 
accompanied  by  two  constables.    H.  being  absent. 


i 


1)  See  6. 
[2)  See  24. 
8)  Seo  25. 
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M.  demanded  the  books  and  papers  from  H.'s  vfife, 
reading  over  to  her  what  purported  to  be  a  per- 
emptory mandapQUs  as  his  authority  for  making 
the  demand,  but  refused  to  permit  her  or  her 
solicitor  to  examine  it.  M.  and  his  assistants  then 
removed  the  books.  A  rule  for  an  order  against 
M.  directing  him  to  restore  the  books  and  papers 
so  obtained  by  M.  was  refused,  the  Court  holding 
that  H.  could  bring  an  action  of  trespass  against 
M.  claiming  a  mandamus  in  such  action,  and  that 
as  H.  could  obtain  full  relief  by  an  ordinary 
suit,  the  application  by  him  for  a  summary  remedy 
should  be  discouraged  (1). 

A  writ  of  replevin  had  been  previously  applied  ^""j*  ^' 
for  by  H.,  but  was  refused  oh  the  ground  that  the 
aihdavit  for  the  order  to  obtain  such  writ  did  not 
disclose  that  H.  held  the  office  (2). 

A  quo  tvarranto  information  on  behalf  of  H.  to 
try  the  right  of  M.  to  tlie  office  was  also  refused, 
and  the  applicant  was  left  to  his  action  for  the  Action  for 
fees  of  office  against  the  alleged  intruder  (3).  H. 
accordingly  brought  an  action  for  such  fees,  and 
being  held  to  be  the  Eegistrar,  de  facto  was  consider- 
ed entitled  to  the  fees  (4).  Upon  appeal,  however, 
this  finding  was  reversed  (5)  upon  the  grounds 
referred  to  in  pages  27  and  28  ante, 

31.  All  Registrars  who  receive  from  another  County  original  Registrars 
instruments,  memorials,  and  statements  of  title  therewith,  shall,  receiving 
so  soon  as  practicable,  make  full  and  complete  copies  of  all  such  original 
memorials  and  instruments  in  proper  Books,  and  in  the  same  memorials 
order  and  relation  in  which  they  wore  origiually  registered,  iusert-  etc.,  from 
ing  in  the  margin  of  the  Registry  Books,  opposite  to  each  memo-  another 
rial  or  instrument,  the  number  thereof,  and  the  particular  time  at  County, 
which  such  mamorial  or  instrumeut  was  origiually  recorded,  as 
endorsed  on  the  back  thereof  by  the  Registrar  or  his  Deputy,  at 
the  time  of  the  originul  registration  thereof.    31  Vic.  c.  20,  28. 

(1)  In  re  McLay.  24  U.  C.  R.,  64. 

(2)  Hwnmond  v.  McLay,  10  U.  C.  L.  J.,  "269,  see  ante  p.  66. 

(3)  In  re  Hammond  v.  McLay,  24  U.  C.  R.,  56. 

(4)  Hammond  v.  McLay,  26  U.  C.  R.,  434. 

(5)  Hammond  y.  McLay,  28  U.  C.  R  ,  463. 
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forfeit  his  office,  and  be  liable  to  a  fine,  in  the  (discretion  of 
such  Court,  not  exceeding  four  hundred  dollars.  81  Vic.  e.  20» 
B.  26. 

This  provision  was  first  introduced  by  the  18 
Vic.  cap.  127  (1). 

Formerly  the  Registrar  was  only  allowed  three 
months.  This  was  extended  to  six  months,  as  at 
present,  by  the  Registry  Act  of  1865  (2). 

For  form  of  demand  under  this  Section  see 
Appendix  A. 

30.  In  case  any  Registrar  is  remr^ved  from  or  resigns  his 
office,  he  shall  forthwith  deliver  up  all  books,  plan<i,  instruments, 
memorials  and  indexes  in  his  possession,  as  such  Begistrar,  to 
the  person  who  is  appointed  Kt'gjstrar  in  his  stead,  ur  to  any 
other  peiFon  who  may  bq  specially  appointed  in  writing  by  Her 
Majesty's  Attorney-General  of  Ontario  to  receive  the  same,  and  if 
such  Registrar  refuses  to  do  eo,the  Attorney-General  may  direct  the 
Sheriff  of  the  County  to  seize  and  take  immediate  possession  of 
the  same  wheresoever  found,  and  the  Registrar  so  offending  shfU 
be  liable  to  a  fine,  in  the  discretion  of  the  Court  not  exceeding 
two  thousand  dollars,  and  to  any  term  of  imprisonment,  if  the  ' 
Court  thinks  fit  to  impose  it,  in  addition  to  the  fine,  uot  exceed* 
ing  one  year.    31  Vic.  c.  20,  s.  27. 

No  statutory  provision  was  made,  prior  to  the 
coming  into  effect  of  the  Registry  Act  of  1855  (S), 
for  the  enforcement  of  the  delivery  up  of  the  books, 
plans,  instruments,  etc.,  in  his  possession  by  the 
retiring  Registrar  to  the  person  appointed  as  his 
successor,  or  to  any  other  person  properly  author- 
ized to  receive  them,  the  person  appointed  as  his 
successor  being  leit  to  seek  his  own  remedy. 

M.  having  claimed  the  office  of  Registrar,  which 
was  then  in  the  possession  of  one  H.,  applied  for  a 
mandamus  niti  directed  against  H.,  requiring  him 
to  deliver  up  to  M,  the  books  and  papers  in  his 
custody  or  control.  Having  obtained  the  man- 
damus ni$i  M.  proceeded  to  the  Registry  Office, 
accompanied  by  two  constables.    H.  being  absent, 

1)  See  6. 
;2)  Sec  24. 
[8)  Seo  26. 
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M.  demanded  the  books  and  papers  from  H.'s  i^^ife, 
reading  over  to  her  what  purported  to  be  a  per- 
emptory mandapaus  as  his  authority  for  making 
the  demand,  but  refused  to  permit  her  or  her 
solicitor  to  examine  it.  M.  and  his  assistants  then 
removed  the  books.  A  rule  for  an  order  against 
M.  directing  him  to  restore  the  books  and  papers 
80  obtained  by  M.  was  refused,  the  Court  holding 
that  H.  could  bring  an  action  of  trespass  against 
M.  claiming  a  mandamus  in  such  action,  and  that 
as  H.  could  obtain  full  relief  by  an  ordinary 
suit,  the  application  by  him  for  a  summary  remedy 
should  be  discouraged  (1). 

A  writ  of  replevin  had  been  previously  applied  ^^j*  ^' 
for  by  H.,  but  was  refused  oh  the  ground  that  the 
affidavit  for  the  order  to  obtain  such  writ  did  not 
disclose  that  H.  held  the  office  (2). 

A  quo  tvarranto  information  on  behalf  of  H.  to 
try  the  right  of  M.  to  tlie  office  was  also  refused, 
and  the  applicant  was  left  to  his  action  for  the  Action  for 
fees  of  office  against  the  alleged  intruder  (3).  H.  ^^' 
accordingly  brought  an  action  for  such  fees,  and 
being  held  to  be  the  Eegistrar,  de  facto  was  consider- 
ed entitled  to  the  fees  (4).  Upon  appeal,  however, 
this  finding  was  reversed  (5)  upon  the  grounds 
referred  to  in  pages  27  and  28  ante. 

31.  All  Registrars  who  receive  from  another  County  orii^nal  Registrars 
infltraments.  memorials,  and  statements  of  title  therewith,  shall,  receiving 
so  soon  as  practicable,  make  full  and  complete  copies  of  all  such  original 
memorials  and  instrumeuts  in  proper  Books,  and  in  the  same  memorials 
order  and  relation  in  which  they  wore  originally  registered,  iusert-  etc.,  from 
ing  in  the  margin  of  the  Registry  Books,  opposite  to  each  memo-  another 
rial  or  instrument,  the  number  thereof,  and  the  particular  time  at  County, 
winch  such  memorial  or  instrumeut  was  originally  recorded,  as 
endorsed  on  the  back  thereof  by  the  Registrar  or  his  Deputy,  at 
the  time  of  the  original  registration  thereof.     31  Vic.  c.  20,  2d. 

(1)  In  re  McLay,  24  U.  C.  R.,  54. 

(i)  Hammond  v.  McLay,  10  U.  C.  L.  J.,  -269,  see  ante  p.  66. 

(3)  In  re  Hammond  v.  McLay,  24  U.  C.  R.,  56. 

(4)  Hammond  v.  McLay,  26  U.  C.  R.,  434. 

(5)  Hammond  v.  McLay,  28  U.  C.  R  ,  463. 
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When  this     This  duty,  devolving  upon  the  Registrars  who 
imposed,  formerly  had  received,   or    might    receive,  from 
another  County  original  memorials,  etc.,  under  the 
provisions  of  section  twenty-eight  ante  and  corre- 
sponding enactments,  was  first   imposed   by  the 
Registry  Act  of  1865  (1),  which  was  retrospective 
in  its  operation.    It  was  deemed  advisable  that  copies 
should  be  made  of  these  instruments,  not  only  to 
prevent  the  wear  and  tear  necessarily  accompany- 
ing their  frequent  handling,  but  also  for  the  con- 
Fees  for    ^^^^^^^^  ^^  ^^^^  ^^^  Registrar  and  the  public, 
services         The  Registrar  is  allowed  the  fee  of  ten  cents  per 
sTOtfon.  ^^  folio  for  services  rendered  under  this  section  (2). 
Noobjec-      The  plaintiff  as  Registrar  brought   an   action 
Regis^      against  the  defendants,  for  services  rendered  by  him 
tr»r«        under  the  corresponding  section  of  the  Registry 
ac^tiou^      Act  of  1865,  and  another  section  thereof  (3)  prior 
*^**    .     to  the  separation  of  the  Counties  of  which  he  bad 
were  made  been  Registiar.     It  was  held,  that  the  defendants 
decessor^  ^^^^  jointly  liable  to  the  plaintiff,  and  that  it  was 
no   objection   to   his   right  to    recover,  that   the 
memorials  had  not  been  received  by  him  but  by 
his  predecessor  in  oflSce,  as  the  statute  pointed  to 
the  officer  acting  as  Registrar,  and  not  to  any  one 
in  his  private  or  personal  capacity  (4). 

When  any       82.  Wherever,  in  any  Registry  Office,  any  Book,  from  age  or 

book  be-     use.  is  becoming  obliterated,  or  unfit  for  future  use,  the  luBpecior 

comes  un-  shall,  by  directions  in  writing  under  his  hand,  order  such  Book 

fit  for  fur-  to  be  re-copied  in  a  Book  of  like  description  as  that  required 

ther  use,     under  the  twenty-fifth  section  of  this  Act,  so  far  as  the  same  can 

copy  to  '     be  deciphered  by  examination  thereof,  and  of  the  original  memor- 

be  made,     ialn  relating  thereto,   which   Book   having  the  order  of  such 

Inspector    for    the  copying   thereof,   under  the   hand    of    the 

Inspector,  inserted  at  the  beginning  of  the  Book  and  having  the 

aftidavit  or  declaration  of  the  Registrar  or  his  Deputy,  at  the 

end  of  such  Book,  to  the  effect  that  such  Book,  so  copied  is  a 

(1)  Sec.  26. 

(2)  See  sec.  92,  s.s.  7.  pott. 

(3)  Sec.  33  corresponding  to  sec.  86,  po^U 

(4    Campbell  vs.  Corp.  of  York  &  Peel,  26  U.  C.  R.,  635. 
affirmed  27  U.  C.  R.  138. 
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tme  copy  of  the  original  Book  of  which  it  purports  to  be  »  copy, 
shall  be  to  all  intents  and  purposes,  accepted  and  received  as  the 
original  Book,  and  as  prima  facie  evidence  that  such  copy  is  a 
true  copy  of  the  original  Book  ;  every  such  original  Book  shall, 
nevertheless,  be   carefully  preserved,   notwithstanding  a    copy  Original 
thereof  has  been  made,  and  every  such  Registrar  or  his  Deputy,  to  1^  pre- 
shall  be  obliged  to  make  his  affidavit  or  declaration  in  this  sec-  served, 
tion  mentioned,  and  the  Inspector  shall  have  power  to  order  any 
Book  which  is  out  of  repair  and  unfit  for  use  to  be  repaired  in  Repairs  of 
such  manner  as  he  thinks  necessary ;  and  he  shall  also  have  books, 
power  to  order  plans  and  maps  deposited  in  any  Registry  Office,  maps,  Ac. 
to  be  copied,  mounted  or  bound,  to  be  preserved  in  such  manner 
as  he  thinks  necessary.     31  V.,  c.  20,  s.  29. 

The  object  of  this  section  is  apparent.  It  is  of  Object  of 
the  utmost  importance  that  the  evidence  and 
muniments  of  title  to  the  landed  property  of  the 
public  should  be  carefully  and  jealously  preserved. 
Some  of  the  books  used  in  the  earlier  period  of 
registration  must,  from  the  absence  of  proper 
binding,  indififerent  quality  of  paper  and  ink,  be 
becoming  last  unfit  for  reference  or  use,  and  this 
section  is  intended  to  meet  such  a  difficulty.  A 
careful  comparison  of  the  entries  in  the  substituted 
book  with  those  in  the  older  book,  and  with  the 
several  memorials  relating  thereto,  coupled  with  the 
affidavit  of  the  Eegistrar  referred  to  in  this  section, 
will  be  a  sufficient  guarantee  of  the  correctness  of 
the  entries  in  the  substituted  book,  while  the  pre- 
servation of  the  original  book  will  satisfactorily  set 
at  rest  any  dispute  or  doubt  questioning  such 
correctness.  Forms  of  the  Inspector's  order  and 
Eegistrar's  declaration  are  inserted  in  Appendix  A. 

33.  The  Registrar  shall,  in  a  proper  book  kept  for  the  pur-  Each  Re- 
pose, and  called  the  '*  Abstract  Index,''  keep  entered  under  agigtrarto 
separate  and  dlFtinct  head  each  separate  lot  or  part  of  a  lot  of  make  an 
land  as  originally  patented  by  the  Crown,  or  as  defined  on  any  abstract 
plan  of  the  subdivision  of  any  such  land  into  smaller  sections  or  index  to 
lots  after  such  plan  has  been  filed  in  the  Registry'  Office  ;  and  lots, 
every  instrument  registered  on  and  after  the  first  day  of  January,  xrrv,'  ♦  •♦ 
one  thousand  eight  hundred  and  sixty-six,  mentioning  any  such  i^  n   ^ 
parcel  or  lot  of  land  or  other  subdivision,  and  the  names  of  every  ^"*  * . 
person  to  each  instrument  and  the  nature  of  it,   (such  as  a^°    *"^' 
*•  Will,"  ** Grant,*'  "Lease,"  *•  Power  of  Attorney,*')  the  numbers 
of  registration  of    all  such    instruments  for  each  Municipality 
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in  which  the  land  mentioned  therein  is  sitaate,  and  the  day, 
month,  and  year,  of  their  registration,  and  the  consideration  or 
mortgage  money  mentioned  therein,  shall,  hy  the  Registrar,  in 
Addition  to  all  entries  by  law  required,  be  entered  in  regular 
order  and  rotation,  under  the  proper  heading  of  each  such  sepa- 
rate parcel  or  lot  of  land  mentioned  in  such  instrument,  and  the 
Book  or  Books  to  be  so  kept  by  each  Registrar,  for  the  purpose 
of  making  the  said  entries,  shall  be  in  the  form  or  nearly  so  of 
Schedule  M  to  this  Act.    31  Y.,  c.  20,  s.  30. 

Alphabets     By  the  Registry  Act  of  1846  (1)  the  Registrar 

only  Index  was  required  to  keep  an  alphabetical  calendar  of 

A^of^^*  the  Cities,  Towns,  Townships,  etc.,  in  which  the 

1846.        numbers  of  the  memorials  and  names  of  parties 

were  inserted,  but  this  by  no  means  assisted   the 

public  in  their  inquiries.     The  necessity  for  such  a 

Abstract    book  as  **  The  Abstract  Index.'*  in  which   all   the 

J^^®^^^^'^*  instruments  specifically  relating  to,  or  affecting  the 

by  Reg.     title  to,  land  could  be  grouped  together  under  one 

1865°'       ^^^^  ^'  department  was  long  experienced,  and  the 

want  was  at  last  suppUed  by  the  Registry  Act  of 

1865  (2). 

Benefits        Taken  in  connection  with  the  General  Resistrv 

by^th^Ab-Book,  provided  the  latter  is  supplied  with  the  full 

stract  and  index    required    by    section    25    antCy    and    the 

cai^in-  ^  ^  alphabetical    index    referred    to    in    section     34 

dexes.       ^^^^^  g^  person  desiring  to  inquire  into  the  nature 

and  condition  of  the  title  to  a  particular  parcel  or 

lot  of  land,  has  at  his  disposal   every  reasonable 

means  to  facilitate  his.  enquiry  and  acquire   the 

desired  information. 

Instru-  It  is  to  be  observed  that  no  instrument  can  be 

should  be  entered  upon  the  Abstract  Index  unless  the  same 

registered  tj^g  teon  duly  registered,  the  Index  itself  being  no 

before  m-  .      -   .,  j 

dexed,  &o.  part  01  tne  record. 

Names  of  Not  Only  is  the  Registrar  required  to  enter 
therein  the  nature  of  each  instrument,  such  as 
'*  will,'*  "  grant,"  etc.,  but  he  must,  in  addition, 

(1)  See  8. 

(2)  See  30. 
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enter  the  names  of  '*  every  person  to  each  instru- 
ment." The  word  **  person**  is  probably  intended 
for  **  party."  An  entry  under  the  column  for 
'*  Grantor"  or  **  Grantee"  in  the  manner  following : 
'*  John  Smith  et  al,''  where  there  are  more  grantors, 
or  grantees,  as  the  case  may  be,  would  not  be  a 
compliance  with  this  section.     See  page  66  ante. 

"The  object  of  the  index  is  plain.  It  PJ^<^- ^^x^^i* 
supposes  registration  and  is  designed  to  facilitate 
registration."  It  follows,  that  any  omission  by  the 
Registrar  to  enter  an  instrument  in  such  index 
amounts  simply  to  a  non-performance  of  a  subor- 
dinate duty  on  his  part,  and  does  not  of  itself 
inyalidate  the  registration  of  such  instrument,  or 
deprive  the  party  claiming  thereunder  of  any 
priority  he  might  otherwise  possess  (1). 

As  this  iudex  is  no  part  of  the  record,  a  mistake  M^''^^'^^ 
in  it  does  not  vitiate  or  impair  the  notice  afforded 
by  a  registration  otherwise  properly  made  (2). 

The  holding  that  the  registration  of  a  deed  index  no 
required  to  be  registered  constitutes  notice  to  sub-  ^rd. 
sequent  purchasers  and  encumbrancers,  although 
Euch  instrument  be  not  entered  in  the  index,  pro- 
ceeds upon  the  ground  that,  under  the  statute, 
the  index  is  no  part  ot  the  registration ;  and  it 
could  not  be  sustained  on  the  ground  of  construc- 
tive fraud.  The  cases  rest  upon  a  statutory  inter- 
pretation (8). 

There  are  conflicting  decisions  upon  the  point 

in  the  United  States  Courts  (4). 

It  is  said  that  the  index  is  not  <Jesigned  for  the  ?f  ^ex  for 

^  the  benefit 

{I)  See  Lawrie  t.  Rothbara,  dS  U.  C.  R.^6,  and  Mntoal  Life 
Ins.  Co.  T.  Drake,  1  Abbott  (NT.)  N.  C.  88. 

(S)  Green  t.  Camngton,  16  Ohio,  548 ;  Curtifi  t.  I^nnan*  M 
Vt..  338. 

(3)  Curtis  v.  Lyman  supra  ;  Bishop  ▼.  Bchneider,  46110.,  472. 

(4)  Barn^  ▼.  MoCaity>  16  Iowa,  510  ;  ^Uler  y.  Bradford,  12 
Iowa,  14. 
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^ubU^       protection    of   the    party    whose    instrument    is 

registered,  but  for  the  convenience  of  the  public 

desiring  to  search  for  registrations,  and  that  so 

far  from  it  forming  park  of  the  record,  it  merely, 

as  its  name  indicates,  points  the  way  thereto  (1). 

Registrar       A  person  prejudiced  or  injured  by  any  omission 

partj  in-   ^^  the  index  is,  of  course,   entitled  to  bring  an 

jured  by    action  against  the  Registrar  for  damages  sustained 

index.       owing  to  such  omission  (2). 

The  Registrar  is  liable  to  damages  occasioned 
by  errors  in  the  index  (3.) 

Also  an  34.  Every  Registrar  shall  also,  for  each  Township,   City, 

alphabeti-  Town,  and  incorporated  Village,  keep  an  Alphabetical  Index  of 
oal  index  names,  exhibitiug  in  columns  the  number  of  each  instrument. 
of  names  the  names  of  the  different  grantors,  and  the  names  of  the 
for  each  grantees,  according  to  the  form  of  Schednle  N  to  this  Act.  81  V. 
locality.  '  c.  20,  s.  31. 

Sislndex      '^^^  Abstract  Index  being  arranged  under  the 
enumeration  of  the  several  lots  or  parcels  of  land, 
thus   enabling  a  person  enquiring  into  the   title 
affecting  any  particular  lot  to  prosecute  his  search, 
this  section   enables  him,  on  the  other  hand,  to 
ascertain  if  any  particular  person  has  disposed  of 
or  acquired  any  land;  and,  if  such  be  the  case,  the 
number  of  the  instrument,  by  which  the  transfer 
is  made,  being  noted  opposite  such  name,  enables 
the  enquirer  to  ascertain  the  particulars. 
Omission       Omission  to  make  the  proper  entry  relating  to 
an  instru.  an  instrument  in  this  Index  does  not  invalidate  the 
^®°*^^^®  registration  of  such  iubtrument.     Lawrie  v.  Rath- 
its  regis-    bun  et  al,,  (4)  is  an  instructive  case  upon  this  point. 
traUon.     j^^  ^^^^  ceLaBf  which  was  an  action  of  ejectment,  the 
plaintiff  claimed  Lot  25  under  a  deed  from  the 
heirs-at-law  of  S.,the  patentee,  which  was  executed 
in  1875.   The  defendants  claimed  under  a  deed  from 

(1)  Jones  on  Mortgages,  §  553.        • 

(2)  Harrison  v.  Brega,  20  U.  C.  R.,  at  p.  330. 

(3)  Mut.  Life  Ins.  Co.  v.  Drake ;  1  Abbott  (N.  Y.)  N.  C.  38. 
(4)38U.C.  R..  256. 
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S.,  dated  and  registered  in  1867,  but  the  Begistrar 
had  omitted  to  mention  the  defendant's  deed  in  the 
alphabetical  index.  In  consequence  whereof,  when 
the  plaintiff  inquired  at  the  Registry  Office  before 
taking  his  deed,  he  was  informed  that  the  patentee 
had  made  no  reconveyance,  Held,  that  under  the 
Registry  Act  of  1865  the  Registrar's  omission  did 
not  invalidate  or  deprive  the  defendant's  deed  of 
its  priority. 

Harrison,  C.  J*,  remarked  in  this  case  that  "itB^mwks 
would  be  trifling  with  common  sense  to  hold  thatgon,  c.  J., 
the  omission  of  such  a  duty  avoids  a  registration.  ^*^^^® 
It  might  with  equal  propriety  be  argued  that  there  burn  et  al. 
can  be  no  book  without  an  index,  or  that  the  omis- 
sion to  provide  an  index  proves  that  the  book  does 
not  exist.     Gases  in  which  it  has  been  held  that  a 
registration  defective  on  the  face  of  it  is  in  effect 
no   registration,   are  distinguishable   (1).     If  the 
instrument  be  received  by  the  Registrar  and  entered  Whenin- 
in  the  registry  book  and  filed  in  the  office,  it  is  to  to  be 
be  deemed  registered,  although  there  may  be  some  ^®®™®^ 
defect  to  the  affidavit  or  other  proof  for  registry  (2).  ed." 
So,  I  think,  on  the  same  principle,  the  instrument 
must  be  deemed  registered,  although  the  Registrar 
or  his  deputy  afterwards  omit  to  index  it  in   the 
alphabetical  index.    *     *     *    It  would  be  against 
re&son  to  hold  that  the  registration  is  defective 
merely  because  the  Registrar  omits  to  index  it  or 
mention  it  to  persons  making  inquiries  in  reference 
to  a  particular  parcel  of  land." 

35.  In  order  to  make  every  Index  required  by  this  Act  com-  Indexes 
plete«  it  shall  be  the  duty  of  each  Begistrar  in  aU  cases  when  the  to  be  oom- 
Abstract  or  Alphabetical  Indexes  have  not  been  heretofore  kept  pleted  as 

(1)  Robson  y.  Waddell,  24  U.  G.  R.,  574.  See  Harding  t. 
Carry,  10  Ir..  0.  L.  R  ,  140. 

(2)  Magrath  v.  Todd,  26  U.  C.  R.,  87  ;  Reg.  v.  Registrar  of 
Middlesex,  15  Q.  B.,  976;  Jones  y.  Cowden.  84  U.  C.  R.,  845  ; 
86,  Vic.  c.  17,  8.  6. 


to  i&ai:^  t£ife  iriif-xe'i  scczlHe,    T"ii«  BegisIrT  Act  rf 

1 S6S    1   D  ji  firyr,  ilr,g  5:r  i£*  pajme::!  by  a  CiJy,  in 

vtitb  a  &rrarm:«  e^se  Lfci  rr:<  be^^ncsUlIished,  of 

mj  portij-n  of  the  tees  aci  all-Dvanees  rmclered 

ur^ier  the  iLirtj-triri  scctija  of   that  statute, 

whlth  ccfrrespytjis  to  U:<  pt^esent   seetKHU   that 

deieet  vas  sh£>itlT  aikr  remedi^^  '2*. 

^|»^        An  aliovanee  ior aerrices  ocd^r  this  section,  ao 

tiM«e  4vfar  as  vork  in  connection  vith  the  Abstract  Index 

JJ^^Jj^  is  eoocemei^  is  regulated  bv  section  nmetj-tvo 

MLumM     (sM.  h  poft^  bot  no  fees  are  allowed  for  the  fire- 

w,^J^     frati3n  of  the  Al]^abetical  Index. 

^■*fy.  The  plaintiff  as  Registrar  faron^  an  action 

against  the  defendants  for  serrieee  rendered  by  him 

nnder   section  thirty-three  of  the  Act  of  1865, 

similar  to  the  present  section,  talcr  «Ua,   prior   to 

the  separation  of  the  Coonties  of  vhicfa  he  had 

become  Registrar.     It  was  held  that  the  defendants 

were  jointly  liable  to  the  plaintiff  (3). 

at  See.  70. 
<2.  SI,  Vie.  e-  10. 

rSj  CaapbeU  ▼.  Oavpt.  of  ToffkEad  Pnl,  «,  V.  C.  IL,  SS5,&. 
C.  *7,  C.  C.  IL,  J38. 
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CHAPTER  VI. 

INSTBUICENTS  THAT  MAY  BB  BBOISTBBBD. 

{36.  Instraments  which  may  be  registerad. 
^  S37.  What  leases  most  be  registered. 

86.  Subject  to  the  proYisions  of  the  next  eeotioiit  all  instra-  Itntm- 
UMiits  mentioned  in  the  second  section  of  this  Act  may  bements 
registered.    81.  Y.  e.  20,  s.  33.  which  may 

The  liet  of  instraments  capable  of  registration  tered. 
has  gradually  enlarged  since  the  introduction  of^^adiul 
the  Registry  Act  of  1795,  as  by  reference  to  theti^n  ofikt 
statutes  in  the    Appendix  will  appear.     As  r«-^j^^' 
Jttarked  in  the   notes    to  section  two  ante,   the  capable  of 
language  employed  in  that  section  extends  the^^^*^ 
provisions  of  this  Act  to  every  docnmetit,  whether 
under  seal  or  not,  formal  or  informal,  which  affects 
even  in  the  slightest  perceptible  degree  lands,  or 
interests  or  rights  connected  therewith.     The  only 
exception  is  that  contained  in  section  thirty-seven 
poet. 

As  has  been  already  remarked  in  connection  The  Act 
with  section  two  ante,  with  the  exception  of  that  piates'ro- 
particular  class  of  leases  alluded  to  in  the   fol- c^tration 
iowmg  section,  the  statute  has  in  oontemplation  straments 
the  registration  of  all  instruments  affecting  l^^^ds,  J^^*^^ 
whether  babed  upon  a. consideration  or  not,  andferredto 
^hich  wre  in  their  nature  or  effect  legal  or  equit-  ^^  ^^'    ' 
-Me  (1). 

In  'adAition  to  the  provisions  of  the  second  j^'^^^ 
<ltectioii,  there  are  m^ny  instmnnents  which  at<eqatredto 
required  to  be  registered  under  various  statutory     "*^" 

i%)  Anup.  15:  Bnshellv.  Btiehell,  1  Soh.  and  L,  90,  100; 
'Gardiner  y.  Blesinton,  1  Ir.  Oh. ,  64. ;  Mnrphy  t.  Leadei,  4  Ir. 
L.  R.,  189. 
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to  regis-  iQliiUiifcially  as  herein  provided,  to  enter  all  tiie  redstratioiiB 
trations  affeeting  lands,  which  may  hare  been  recorded  before  the  piASsing 
before  the  of  this  Act,  in  the  same  manner  and  in  the  like  books  as  provided 
passing  of  in  the  thirty^third  and  thirty-fourth  sections  of  this  Act.  81  Y., 
this  Act.     c.  20.  s.  32. 

menua         ^^^^  section  is  merely  supplemental  to  sections 

effect  of    twenty-five  and  thirty-three  ante,  and  is  designed 

ttus  see-    ^  make  the  indexes  complete.    The  Registry  Act  of 

1865  (1)  not  providing  for  the  payment  by  a  City,  in 

which  a  separate  office  had  not  been  established,  of 

any  portion  of  the  fees  and  allowances  rendered 

nnder  the  thirty-third  section  of    that   statute, 

which   corresponds  to  the  present   section,   that 

defect  was  shortly  after  remedied  (2). 

Pees  for        ^  allowance  for  services  under  this  section,  so 

tionof  Ab-far  as  work  in  connection  with  the  Abstract  Index 

dexno^    is  concerned,  is  regulated  by  section  ninety-two 

allowed     (ss.  8)  post,  but  no  fees  are  allowed  for  the  pre- 

j^'ti^^^^paration  of  the  Alphabetical  Index. 

Index.  The  plaintifif  as  Registrar  brought  an  action 

against  the  defendants  for  services  rendered  by  him 

under   section  thirty-three  of  the  Act  of  1865, 

similar  to  the  present  section,  inter  alia,  prior  to 

the  separation  of  the  Counties  of  which  he  had 

become  Registrar.     It  was  held  that  the  defendants 

were  jointly  liable  to  the  plaintiff  (3). 

a)  Sec.  70. 
(2)  81,  Vic.  c.  10. 

<S)  Campbell  V.  Corps,  of  York  and  Petol,  to,  V.  C.  R.,  <S5,  S. 
C.27,  U.  e.B.,  188. 
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.     CHAPTER  VI. 

INSTBUMENTS  THAT  MAY  BE  BEQISTBBED. 

$36.  Instraments  which  may  be  registetBd. 
^  §37,  What  leases  must  be  registered. 

36.  Subject  to  the  pruTisions  of  the  next  section »  all  instm-  Imtni- 
ments  mentioned  in  the  second  section  of  this  Act  may  be  ments 
registered.    31.  Y.  c.  20,  s.  33.  which  may 

be  regis- 

The  list  of  instromentB  capable  of  registration  tered. 
has  gradually  enlarged  since  the  introduction  of^r^di^ 
ibe  Registry  Act  of  1795,  as  by  reference  to  thetiSnofiUt 
statutes  in  the    Appendix  will  appear.     As  re-^j^^*"*- 
•BEMirked  in  the   notes    to  section  two  ante,   the  capable  of 
language  employed  in  that  section  extends   the^^®**"*" 
provisions  of  this  Act  to  every  document,  whether 
under  seal  or  not,  formal  or  informal,  which  affects 
even  in  the  slightest  perceptible  degree  lands,  or 
interests  or  rights  connected  therewith.     The  only 
exception  is  that  contained  in  section  thirty-seven 

f09t. 

As  has  been  already  remarked  in  connection  The  Act 
with  section  two  antCy  with  the  exception  of  that  piates^ii- 
particular  class  of  leases  alluded  to  in  the   fol- gwtratian 
lowing  section,  the  statute  has  in  oontemplation  strameiHs 
Utie  registration  of  all  instruments  affecting  l*^^^^,  ®^^p*^ 
'Whether  based  upon  a. consideration  or  not,  andferredto 
^hich  are  in  their  nttture  or  effect  legal  or  equit- *^  ■®*''  ^^' 
Me  <1). 

In  ^dAition  *o  the  provisions  of  the  second  ^*^'^ 
<itecftion,  there  ^re  lai^ny  instmiiments  which  ax's  qtitred  v> 
required  to  be  registered  under  various  statutory     '^^^ 

^)  AnUp,  15:  Bnahellv.  Boshell,  1  Sch.  and  L,  90,  100; 
'Gardiner  y.  Blesinton,  1  Ir.  Oh. ,  64. ;  Mnrphy  y.  Leader,  A  ir. 
L.  R.,  139. 
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being  gailty  of  a,  misdemeanour,  in  case  of  neglect 
to  comply  with  this  provision  within  three  months 
after  demand.     These  amendments  wtre  consoli- 
dated in  Con.  Stat.  U.  C.  cap.  89,  s.  72.     Where  afj^^e?'^- 
separate  Registry  Office  is  established  in  a   Cifev 

"  On  sepftTA* 

or  Town,  the  books  which  have  been  kept  by  thetion  the 
Registrar  for  the  County,  for  the  use  of  the  City,^^^*^ 
UHiet  be  delivered  to  the  Registrar  for  the  City ;  delivered 
and  it  will  be  no  excuse  for  the  non  delivery  of  such  "tmJding 
books,  that  memorials,  relating  to  land  lying  with-*'"P'[*^P«' 
out  the  City  or  Town,  have  been  improperly  entered  therein. 
in  such  hooks  (I). 

The  Registrar  of  the  C'unty  of  Frontenac,  after 
the  City  of  Kingston  was  separated  therefrom 
for  registration  purposes,  furnished  to  the  Regis- 
trar for  the  City  a  statement  of  titles  to  land, 
before  separate  books  had  been  kept  for  the  City, 
and  brought  an  action  against  the  City  to  recover 
his  fees  for  so  doing.  It  was  held,  that  the  plaintiff 
was  not  bound  to  furnish  the  copies  which  he  had 
supplied,  and  that  the  defendants  were  not  ohli:-;ed 
to  pay  for  them;  the  absence  of  the  words  **  and 
set  apart  for  registration  purposes'*  being  a  casus 
omiHsiiH  from  the  statute.  Con.  Stat.  U.  C,  capr89  ; 
and  that  the  plaintiff  could  not  have  been  pro- 
secuted under  the  seventy-third  section  of  that  Act, 
for  a  misdemeanour  for  refusal  to  comply  with  the 
terms  thereof  ('2). 

The  Registrar  is  entitled  to  be  paid  for  furnish- ^^''J™^"* 
ing  the  statement  and  copies  under  this  section* 
See  be<5.  92,  ss.  7  post, 

*2'.i.  Any  lIt^i;iHtrar  who  refnses  to  deliver  such  books,  plane,  t|**""*^^* 
dnpi'CMti's,  in(l'.\<>s,(>r  memorials,  as  aforehaid,  within  hix  months  *»*"' '•'"'♦r 
afier   Jtirnind  in  wrirmj,' .thereft»r,  made  uptm  him  hy  the  K«  ;i- ^* ''J^  ^''^^ 
iniur  t!.lit!««i  tn  reiMMVt!  the  same.  ><hall  upon  c«>nviction  ihtTi'«»f  "''^   ^^'"* 

before  aiv  Court  of  Oyer  and  Terminer  and  General  Gaol  Delivery,  ^''»"''»*^''» 
"  Ac 

(I)  i;.  if,  i,l  h^tuhu  V.  lit-   of  Midd'.  8ex,  17  U.  C.  B.,  aS2. 

\z)  l>uraDd  V.  (Jiiy  of  Kiiig^&tt-n,  14  U.  C.  P.,  43U. 
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forfeit  his  office,  and  be  liable  to  a  fioA,  in  the  t'isoretiou  of 
sneh  Court,  not  exceeding  four  hundred  dollars.  81  Vic.  o.  20, 
8.  26. 

This  provision  was  first  introduced  by  the  18 
Vic.  cap.  127  (1). 

Formerly  the  Registrar  was  only  allowed  three 
months.  This  was  extended  to  six  months,  as  at 
present,  by  the  Registry  Act  of  1865  (2). 

For  form  of  demand  under  this  Section  see 
Appendix  A. 

Be^strar         80.  In  case  any  Regi«»trar  is  remrtved  from  or  resigns  his 

removed     office,  he  shall  forthwith  deliver  up  all  books,  plann,  instruments, 

or  resign^-  memorials  and  indexes  in  his  possession,  as  such  Registrar,  to 

ingt  to        the  person  who  is    appointed  Hngistrar  in   his  stead,  or  to  any 

deliver  np  other  pei8on  who  may  be  specially  appointed  in  writing  by  Her 

books,  etc.  Majesty's  Attorney-General  of  Ontario  to  receive  the  same,  nnd  if 

Proceed-     such  Registrar  refuses  to  do  so,the  Attorney-General  may  direct  the 

ings  in        Sheriff  of  the  County  to  seize  and  take  immediate  possession  of 

ease  of        the  same  wheresof'ver  found,  and  the  Registrar  so  offending  shxli 

refusal.       he  liable  to  a  fine,  in  the  discretion  of  the  Court  not  exceeding 

two  thousand  dollars,  and  to  any  term  of  imprisonment,  if  the  ' 

Court  thinks  fit  to  impose  it,  in  addition  to  the  fine,  uot  exceed* 

ing  one  year.    81  Vic.  c.  20,  s.  27. 

Uoduwd       No  statutory  provision  was  made,  prior  to  the 
by  Reg.     coming  into  eflfect  of  the  Registry  Act  of  18G5  (3), 
1865.        for  ^be  enforcement  of  the  delivery  up  of  the  books, 
plans,  instruments,  etc.,  in  his  possession  by  the 
retiring  Registrar  to  the  person  appointed  as  his 
successor,  or  to  any  other  person  properly  author- 
ized to  receive  them,  the  person  appointed  as  his 
successor  being  lelt  to  seek  his  own  remedy, 
tiuu  Act        ^-  havi^  claimed  the  ofl&ce  of  Registrar,  which 
party       was  then  in  the  possession  of  one  H.,  applied  for  a 
b<^^^a8  i3iaii<l&mus  niii  directed  against  H.,  requiring  him 
kft  to  ao-  ^Q  deliver  up  to  M,  the  books  and  papers  in  his 
trespaM.   custody  or  control.    Having  obtained  the  man- 
damus nisi  M.  proceeded  to  the  Registry  Office, 
accompanied  by  two  constables.    H.  being  absent. 
Sees. 

Sec  24. 
Sec  86. 
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M.  demanded  the  books  and  papers  from  H/s  wife, 
reading  over  to  her  what  purported  to  be  a  per- 
emptory mandapius  as  bis  authority  for  making 
the  demand,  but  refused  to  permit  her  or  her 
solicitor  to  examine  it.  M.  and  his  assistants  then 
removed  the  books.  A  rule  for  an  order  against 
M.  directing  him  to  restore  the  books  and  papers 
so  obtained  by  M.  was  refused,  the  Court  holding 
that  H.  could  bring  an  action  of  trespass  against 
M.  claiming  a  mandamus  in  such  action,  and  that 
as  H.  could  obtain  full  relief  by  an  ordinary 
suit,  the  application  by  him  for  a  summary  remedy 
Bhould  be  discouraged  (1). 

A  writ  of  replevin  had  been  previously  applied  ^^j*  °.' 
for  by  H.,  but  was  refused  oh  the  ground  that  the 
affidavit  for  the  order  to  obtain  such  writ  did  not 
disclose  that  H.  held  the  office  (2). 

A  quo  warranto  information  on  behalf  of  H.  to 
try  the  right  of  M.  to  tlie  office  was  also  refused, 
and  the  applicant  was  left  to  his  action  for  the  Action  for 
fees  of  office  against  the  alleged  intruder  (3).  H. 
accordingly  brought  an  action  for  such  fees,  and 
being  held  to  be  the  Registrar,  de facto  was  consider- 
ed entitled  to  the  fees  (4).  Upon  appeal,  however, 
this  finding  was  reversed  (5)  upon  the  grounds 
referred  to  in  pages  27  and  28  ante, 

31.  All  Registrars  who  receive  from  another  County  ori^nal  Registrars 
instruments,  memorials,  and  statements  of  title  therewith,  shall,  receiving 
80  soon  as  practicable,  make  full  and  complete  copies  of  all  such  original 
memorials  and  instruments  in  proper  Books,  and  in  the  same  memorials 
order  and  relation  in  which  they  wore  originally  registered,  iusert-  etc.,  from 
ing  in  the  margin  of  the  Registry  Books,  opposite  to  each  memo-  another 
rial  or  instrument,  the  number  thereof,  and  the  particular  time  at  County, 
which  such  m=)morial  or  instrumeut  was  originally  recorded,  as 
endorsed  on  the  back  thereof  by  the  Registrar  or  his  Deputy,  at 
the  time  of  the  original  registration  thereof.     31  Vic.  o.  20,  28. 

(1)  In  re  McLay,  24  U.  C.  R..  54. 

(i)  Hammond  v.  McLay,  10  U.  C.  L.  J.,  '269,  see  ante  p.  66. 

(3)  In  re  Hammond  v.  McLay,  24  U.  C.  R.,  56. 

(4)  Hammond  v.  McLay,  26  U.  C.  R.,  434. 

(5)  Hammond  v.  McLay,  28  U.  C.  R  ,  463. 
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forfeit  his  office,  and  be  liable  to  a  fioA,  in  the  c'isoretion  of 
such  Court,  not  exceeding  four  hondred  doUiira.  81  Vic.  o.  20, 
8.  26. 

This  proviBion  was  first  introduced  by  the  18 
Vic.  cap.  127  (1). 

Formerly  the  Registrar  waa  only  allowed  three 
months.  This  was  extended  to  six  months,  as  at 
present,  by  the  Registry  Act  of  1865  (2). 

For  form  of  demand  under  this  Section  see 
Appendix  A. 

Be^strar         80.  In  case  any  Registrar  is  remrtved  from  or  resigns  bis 
removed     office,  be  sball  fortbwitb  deliver  up  all  books,  plann,  instruments, 
or  resign^-  memorials  and  indexes  in  bis  posse.ssiun,  as  sucb  Registrar,  to 
ingt  to        tbe  person  wbo  is    appointed  Hngistrar  in  bis  stead,  or  to  any 
deliver  npotber  peison  wbo  may  be  specially  appointed  in  writing  by  Her 
books,  etc.  Majesty's  Attorney-General  of  Ontario  to  receive  tbe  same,  and  if 
Proceed-     such  Registrar  refuses  to  do  eo,tbe  Attorney-General  may  direct  tbe 
ings  in        Sheriff  of  tbe  County  to  seize  and  take  immediate  possession  of 
ease  of        the  same  wheresoever  found,  and  tbe  Registrar  so  offending  shtll 
refusal.       be  liable  to  a  fine,  in  the  discretion  of  the  Court  not  exceeding 
two  thouHand  dollars,  and  to  any  term  of  imprisonment,  if  tbe  ' 
Court  thinks  fit  to  impose  it,  in  addition  to  tbe  fine,  uot  exceed- 
ing one  year.    31  Vic.  c.  20,  s.  27. 

Soduwd       No  statutory  provision  was  made,  prior  to  the 
by  Reg.     coming  into  eflfect  of  the  Registry  Act  of  1865  (3), 
1^6?       for  the  enforcement  of  the  delivery  up  of  the  books, 
plans,  instruments,  etc.,  in  his  possession  by  the 
retiring  Registrar  to  the  person  appointed  as  his 
successor,  or  to  any  other  person  properly  author- 
ized to  receive  them,  the  person  appointed  as  his 
successor  being  lelt  to  seek  his  own  remedy. 
Sua  Act        ^*  ^^vi^  claimed  the  ofl&ce  of  Registrar,  which 
party       was  then  in  the  possession  of  one  H.,  applied  for  a 
b<^^wa8mfti^<lamu8  nUi  directed  against  H.,  requiring  him 
^ft  to  a©-  j^  deliver  up  to  M.  the  books  and  papers  in  his 
trespass,   custody  or  control.    Having  obtained  the  man- 
damus nisi  M.  proceeded  to  the  Registry  Office, 
accompanied  by  two  constables.    H.  being  absent, 

(1)  See  6. 

(2)  Seo24. 
(8)  Sec  26. 
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M.  demanded  the  books  and  papers  from  H.'s  wife, 
reading  over  to  her  what  purported  to  be  a  per-? 
emptory  mandapius  as  his  authority  for  making 
the  demand,  but  refused  to  permit  her  or  her 
solicitor  to  examine  it.  M.  and  his  assistants  then 
removed  the  books.  A  rule  for  an  order  against 
M.  directing  him  to  restore  the  books  and  papers 
so  obtained  by  M.  was  refused,  the  Court  holding 
that  H.  could  bring  an  action  of  trespass  against 
M.  claiming  a  mandamus  in  such  action,  and  that 
as  H.  could  obtain  full  relief  by  an  ordinary 
suit,  the  application  by  him  for  a  summary  remedy 
should  be  discouraged  (1). 

A  writ  of  replevin  had  been  previously  applied  ^^j*  ?' 
for  by  H.,  but  was  refused  oh  the  ground  that  the 
affidavit  for  the  order  to  obtain  such  writ  did  not 
disclose  that  H.  held  the  office  (2). 

A  quo  tvarranto  information  on  behalf  of  H.  to 
try  the  right  of  M.  to  tbe  office  was  also  refused, 
and  the  applicant  was  left  to  his  action  for  the  Action  for 
fees  of  office  against  the  alleged  intruder  (3).  H. 
accordingly  brought  an  action  for  such  fees,  and 
being  held  to  be  the  Registrar,  de facto  was  consider- 
ed entitled  to  the  fees  (4).  Upon  appeal,  however, 
this  finding  was  reversed  (5)  upon  the  grounds 
referred  to  in  pages  27  and  28  ante. 

31.  All  Registrars  who  receive  from  another  County  original  Registrars 
instraments,  memorials,  and  statements  of  title  therewith,  shall,  receiving 
BO  soon  as  practicable,  make  full  and  complete  copies  of  all  such  original 
memorials  and  instruments  in  proper  Books,  and  in  the  same  memorials 
order  and  relation  in  which  they  were  originally  registered,  iusert-  etc.,  from 
ing  in  the  margin  of  the  Registry  Books,  opposite  to  each  memo-  another 
rial  or  instrument,  the  number  thereof,  and  the  particular  time  at  County, 
which  such  m  ^morial  or  instrument  was  originally  recorded,  as 
endorsed  on  the  back  thereof  by  the  Registrar  or  his  Deputy,  at 
the  time  of  the  original  registration  thereof.     31  Vic.  c.  20,  28. 

(1)  In  re  McLay,  24  U.  C.  R.,  54. 

{•/)  Hammond  v.  McLay,  10  U.  C.  L.  J.,  '269,  see  ante  p.  66. 

(3)  In  re  Hammond  v.  McLay,  24  U.  C.  R.,  66. 

(4)  jHammond  v.  McLay,  26  U.  C.  R.,  434. 
(6)  Hammond  v.  McLay,  28  U.  C.  R  ,  463. 
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being  gailty  of  a*  misdemeanour,  in  case  of  neglect 
to  comply  with  tliis  provision  within  three  months 
aft^r  denmnd.  These  amendments  were  consoli- 
dated in  Con.  Stat.  U.  C.  cap.  89,  s.  72.     Where  a^^^?*^- 

separate  Kegistry  Oflice  is  established  in  a   Citv 

"  On  separA* 

or  Town,  the  books  which  have  been  kept  by  thetion  the 
Registrar  for  the  County,  for  the  use  of  the  City,^^^*^^ 
muM  be  delivered  to  the  Registrar  for  the  City  ;  delivered 
and  it  will  be  no  excuse  for  the  non  delivery  of  8uchg^^\ng 
books,  that  memorials,  relating  to  land  lying  with- >'"Pr*'P^ 
out  the  City  or  Town,  have  been  improperly  entered  therein. 
in  such  hooks  (I). 

The  Registrar  of  the  C  unty  of  Frontenac,  after 
the  City  of  Kingston  was  separated  therefrom 
for  registration  purposes,  furnished  to  the  Regis- 
trar for  the  City  a  statement  of  titles  to  land, 
before  separate  books  had  been  kept  for  the  City, 
and  brought  an  action  against  the  City  to  recover 
his  fees  for  so  doing.  It  was  held,  that  the  plaintiff 
was  not  bound  to  furnish  the  copies  which  he  had 
supplied,  and  that  the  defendants  were  not  ohli;^ed 
to  pay  for  them;  the  absence  of  the  words  **  and 
set  apart  for  registration  purposes"  being  a  casus 
omiH.wH  from  the  statute,  Con.  Stat.  U.  C,  CHp^89  ; 
and  tliat  the  plaintiff  could  not  have  been  pro- 
secuted under  the  seventy-third  section  of  that  Act, 
for  a  misdt  meanour  for  refusal  to  comply  with  the 
terms  tlureof  (2). 

The  Registrar  is  entitled  to  be  paid  for  furnish-  ^f  J™^"* 
ing  the  statement  and  copies  under  this  section. 
See  sec.  92,  ss.  7  post. 

*2i).  Any  U»'j:i«tr8r  who  rofnses  to  deliver  such  books,  plans,  T.^""**^^* 
diipiM*  it*^*^,  iinlt\«  ♦<,<>r  memorials,  as  aforesaid,  within  b'i%  months  *»*"'"  "***f 
aft»'r   d»inand  in  writing  therefor,  made  upon  him  bj  th«  K«  j^- '^^  "*'' "'^  *? 
ihtiur  n.titl««i  to  reivivf  the  snme,  shall  upon  conviction  tlicre«>f  "'**    ' y**^** 
before  ai  y  Court  of  Oyeranil  Terminer  and  General  Gaol  Delivery,^' 'J '"***^^' 

(»)  i:..!?.  of  L-.ndon  V.  lU-   of  Midd'.  sex.  17  U.  C.  B.,  382.  ^' 

\2)  Uuruod  V.  Ciiy  of  Kiiife^hton,  14  U.  C.  P.,  43^. 
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forfeit  his  office,  and  be  liabl  e  to  a  finA,  in  the  t'isoretiou  of 
such  Coart,  not  exceeding  four  handred  dollars.  81  Vic.  o.  20, 
s.  26. 

This  proviBion  was  first  introduced  by  the  18 
Vic.  cap.  127  (1). 

Formerly  the  Registrar  was  only  allowed  three 
months.  This  was  extended  to  six  months,  as  at 
present,  by  the  Registry  Act  of  1865  (2). 

For  form  of  demand  under  this  Section  see 
Appendix  A. 

Be^strar         80.  In  case  any  Regi«»trar  is  remrtved  from  or  resigns  bis 

removed     office,  be  sball  fortbwitb  deliver  up  all  books,  plans,  instraments, 

or  resign-  memorials  and  indexes  in  bis  possession,  as  sucb  Registrar,  to 

ingt  to        the  perBoii  wbo  is    appointed  Ht^^istrar  in   bis  stead,  or  to  any 

deliver  np  other  petson  wbo  may  be  specially  appointed  in  writing  by  Her 

books,  etc.  Majesty's  Attorney-General  of  Ontario  to  receive  the  same,  nnd  if 

Proceed-     such  Registrar  refuses  to  do  eo,tbe  Attorney-General  may  direct  the 

ings  in        Sberifif  of  the  County  to  seize  and  take  immediate  possession  of 

ease  of        the  same  wheresoever  found,  and  the  Registrar  so  offending  shxU 

refusal.       be  liable  to  a  fine,  in  the  discretion  of  the  Court  not  exceeding 

two  thousand  dollars,  and  to  any  term  of  imprisonment,  if  the  ' 

Court  thinks  fit  to  impose  it,  in  addition  to  tbe  fine,  not  exceed* 

ing  one  year.    31  Vic.  c.  20,  s.  27. 

Wuwd       No  statutory  provision  was  made,  prior  to  the 
by  Reg.     coming  into  effect  of  the  Registry  Act  of  1865  (3), 
1M5?        for  the  enforcement  of  the  delivery  up  of  the  books, 
plans,  instruments,  etc.,  in  his  possession  by  the 
retiring  Registrar  to  the  person  appointed  as  his 
successor,  or  to  any  other  person  properly  author- 
ized to  receive  them,  the  person  appointed  as  his 
successor  being  lelt  to  seek  his  own  remedy. 
^t^Act        ^'  l^avi^  claimed  the  ofl&ce  of  Registrar,  which 
party        was  then  in  the  possession  of  one  H.,  applied  for  a 
b<^£^  was  i3iftQ<lftmus  niii  directed  against  H.,  requiring  him 
^ft  to  a©-  ^  deliver  up  to  M,  the  books  and  papers  in  his 
trespass,   custody  or  control.    Having  obtained  the  man- 
damus nUi  M.  proceeded  to  the  Registry  Office, 
accompanied  by  two  constables.    H.  being  absent, 

(l)See6. 
(2)  Seo24. 
(8)  Seo  86. 
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M.  demanded  the  books  and  papers  from  H.*8  wife, 
reading  over  to  her  what  purported  to  be  a  per- 
emptory mandapius  as  his  authority  for  making 
the  demand,  but  refused  to  permit  her  or  her 
solicitor  to  examine  it.  M.  and  his  assistants  then 
removed  the  books.  A  rule  for  an  order  against 
M.  directing  him  to  restore  the  books  and  papers 
80  obtained  by  M.  was  refused,  the  Court  holding 
that  H.  could  bring  an  action  of  trespass  against 
M.  claiming  a  mandamus  in  such  action,  and  that 
as  H.  could  obtain  full  relief  by  an  ordinary 
suit,  the  application  by  him  for  a  summary  remedy 
Bhould  be  discouraged  (1). 

A  writ  of  replevin  had  been  previously  applied  ^^j*  ^^ 
for  by  H.,  but  was  refused  on  the  ground  that  the 
affidavit  for  the  order  to  obtain  such  writ  did  not 
disclose  that  H.  held  the  office  (2). 

A  quo  tvarranto  information  on  behalf  of  H.  to 
try  the  right  of  M.  to  tbe  office  was  also  refused, 
and  the  applicant  was  left  to  his  action  for  the  Action  for 
fees  of  office  against  the  alleged  intruder  (3).  H. 
accordingly  brought  an  action  for  such  fees,  and 
being  held  to  be  the  Registrar,  de  facto  was  consider- 
ed entitled  to  the  fees  (4).  Upon  appeal,  however, 
this  finding  was  reversed  (5)  upon  the  grounds 
referred  to  in  pages  27  and  28  ante. 

31.  All  Registrars  who  receive  from  another  County  original  RegiBtran 
instraments.  memorials,  and  statements  of  title  therewith,  shall,  receiving 
so  soon  as  practicable,  make  full  and  complete  copies  of  all  such  original 
memorials  and  instraments  in  proper  Books,  and  in  the  same  memorials 
order  and  relation  in  which  they  wore  originally  registered,  iusert-  etc.,  from 
ing  in  the  margin  of  the  Registry  Books,  opposite  to  each  memo-  another 
rial  or  instrument,  the  number  thereof,  and  the  particular  time  at  County, 
which  such  mamorial  or  instrument  was  originally  recorded,  as 
endorsed  on  the  back  thereof  by  the  Registrar  or  his  Deputy,  at 
the  time  of  the  original  registration  thereof.     31  Vic.  o.  20,  28. 

(1)  In  re  McLay,  24  U.  C.  R.,  54. 

(2)  Hammond  v.  McLay,  10  U.  C.  L.  J.,  '269,  see  ante  p.  66, 

(3)  In  re  Hammond  v.  McLay,  24  U.  C.  R.,  56. 

(4)  Hammond  v.  McLay,  26  U.  C.  R.,  434. 
(6)  Hammond  v.  McLay,  28  U.  C.  R  ,  463. 
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Recital  in     A.  leased  lands  to  plrintiflf  for  twenty -one  years, 
anceof      and  afterwards  conveyed  the  same  lands  inter  alia 
Mversion  ^^  g  j^y  j^gj   ^jjj^ij  recited  that  the  "  same  was 
is  subject  under  lease  to  the  plaintiff,  which  lease  is  not  yet 
kno^e    expired."     B.  conveyed   the   land  to   defendant, 
thereof.     Both   B.'s   deed   and  the  defendant's  deed  were 
registered  before  the  lease  to  the  plaintiff.     Held, 
(a)  that  B.  was  only  a  purchaser  of  the  reversion- 
ary interest  in  the  premises  demised,  and  the  lease 
was  therefore  not  void,  as  against  him,  under  the 
Registry  Act, — (6)  that  as  B.  was  not  a  subsequent 
purchaser  of  the  land  leased,  he  could  not,  by  con- 
veying to  the  defendant,  give  him  a  better  title 
than  he,  B.,  himself  had, — (c)  that  though  the  lease 
would  have  been  void,  as  against  a  subsequent 
purchaser  from*  A.  for  value  under  a  registered 
deed,  A.  could  not,  by  conveying  to  a  third  person 
expressly  subject  to  the  lease,  place  such  person 
in  the  same  position  as  the  law  had  placed  A.  as 
the  general  owner  (1). 
Posses-         It  has  been  held  in  England,  that  the  possession 
tenant  is  ^^  *  tenant,  even  of  part  of  the  estate,  is  notice  to 
notico  of   a  purchaser  of  the  actual  interest  he  may  have, 
est  either  either  as  tenant,  or  further,  by  an  agreement  to 
"*th*^*  purchase  (2).     But  such  possession  will  not  be 
wise.         notice  in  this  Province  (3). 

ot^^JT     VII.  Nature  of  the  phrase  '*  actual  possession 
possession  going  along  with  the  lease." 

going 

along  with     The  ''possession,"  within  the  meaning  of  the 
the  lease.  ^^^    ^^^^  ^^   **  actual"  as  distinguished   from 

Possession 

.must  be    **  nominal  *'  or  "  constructive."    A  possession  by 
»*  actual."  jgggipt  Qf  rgnt  ig  not  an  actual  possession,  and 

Not*'noni- 

in^  »  OT         (1)  Downes  y.  Gordon,  5  Allen  (N.  B),  174 ;  See  Rice  ▼.  0*Con- 
••ooMtmo-nor.  11 1^^-  Ch.  Rep.,  610  app.;  also  12  Jr.  Ch.  R.,  434. 
tive  "  (2)  Daniels  y.  Dayidson,  16  Ves.,  249 ;  Powell  y.  Dillon,  3  Ball 

and  B.,  416  ;  Crofton  y.  Ormsby,  2  Boh.  A  Lei ,  582. 
(8)  See  notes  to  Section  74,  pott. 
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therefore  not  within  the  statute  (1).     The  excep- ^^^session 
tion  does  not  apply  to  cases  of  mere  legal  possession  of  rent, 
by  receipt  of  rents,  but  to  such  a  possession  only  I^^^J^^^^^ 
as-  is  accompanied  by  a  de  facto  possession,  because  possee- 
the  object  of  the  Act  being  to  guard  against  secret  ^^^ 
conveyances,  a  visible  occupation  is  not  within  the  tion 
mischief,  but  is  a  substitute  for  registration ;  whereas  visible, 
legal  possession  only,  may  be  entirely  unknown  (2).  Such  as 
It  has  been  held  that  it  must  amount  to  such  an  joy^d^^y 
occupation  of  the  land  and  premises  as  the  head  ahead  of 
of   a  family  usually  enjoys  (3).      It   should  begj^^j^^' 
notorious  (4).  notorious. 

When 

VIII.  When    lessee    should   be   in   possession,  lessee 

should  be 

To  bring  a  lease  within   the  exception  of  the  in  posses- 
Act,  26,  Geo.  III.  (New  Brunswick  Statutes),  cap.  ^^^^' 
8,  8.  18,  (and  containing  a  similar  exception  in  Need  not 
favor  of  leases  under  three  years  if  accompanied  ^^  concur 
by  actual  possession  and  occupation),  it  is  notexeoution 
necessary  that  the  execution  of  the  lease  and  the  ^^^^^^^^ 
taking  possession  of  the  land  should  be  exactly  h«  taken  a 
concurrent  acts  (5).     Chipman,  C.  J.,  in  his  judg-Jf^J^^^J^ 
ment,  observes,  **I  think  the  view  taken  of  this^^rds. 
point  by  the  karned   judge    at    the    trial    was 
undoubtedly  correct,  namely,  that  it  was  a  matter 
for  the  jury  to  determine  whether,  in  fact,   the 
possession  had  gone  with  the  lease,  and  that  it  was 
sufficient  to  satisfy  the  Act  if  possession  followed  Oocupa- 
the  execution  of  the  lease  within  a  reasonable  time.  of^Sie^lS^ 
If  it  were  held  that  the  execution  of  the  lease  and 
the  taking  of  the  possession  under  it  should  be 
absolutely  at  the  same  instant  of  time,  it  is  obvious 

(1)  Fury  V.  Smith,  1  Hud.  &  Brook.  2  app,  786. 

(2)  Sugden  V.  &  P.,  11  Ed.,  98. 

(3)  Doe  d.  Kingston,  B.  S.,  y.  Rainsford,  10,  U.  C.  R..  204. 

(4)  Sutherland  y.  Walker,  1  Kerr  (N.B.),  141,  per  Chipman, 
C.J. 

(6)  Sutherland  ts,  Walker,  1  Kerr  (N.  B.),  141. 
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p    .    .  38.  In  the  case  of  an  instrument  other  than  a  will,  grant 

r^acts  to     f^Qjj^  tjje  Crown,  Order  in  Council,  by-law  or  other  instrument 
Deprovea.  mjjjQf  jjj^  gg^l  of  any  Corporation,  or  certificate  of  judicial  pro- 
ceedings, a  subscribing  witness  to  such  instrument  shall  in  an 
affidavit  setting  forth  his  name,  place  of  residence,  and  addition, 
occupation  or  calling,  in  full,  swear  to  the  following  facts  : 

(a.)  To  the  executipn  of  the  original  and  duplicate  if  any 
there  be ; 

(b)  To  the  place  of  execution  ; 

(c)  That  he  knew  the  parties  to  such  instrument,  if  such  be 
the  fact ;  or  that  he  knew  such  one  or  more  of  them,  according 
to  the  fact ; 

(d)  That  he  is  subscribing  witness  thereto .  • 

2.  The  affidavit  may  be  in  the  form  of  Schedule  E  to  this 
Act  or  to  the  like  effect.     31  Y.,  c.  20,  s.  38. 

The  provisions  of  this  section  as  to  aflSdavit  of 
proof  are  directory,  not  mandatory  (1). 
Proof  re-       In  every  system  of  registration  proof,  more  or 
quired  to  ^^^.^  ^  Whitehead,  10  Gr.,  446.    McDpnnell  v.  Murphy, 

2  J.  &  9.,  804  (n). 
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less  minute,  has  been  made  an  ingredient  in  the  ??®^,  *?^ 

.  '         0      ,^  4.  1        1'      .    tnenticity 

act  of  registration,  for  the  purpose  of  authenticat-  of  instm- 
ing  and  establishing  the  genuineness  of  the  instru-  ™®"** 
ment  proposed  to  be  placed  on  record,  as  well  as 
of  affording  facilities  for  the  detection  of  fraud,  in 
case  the  instrument  should  prove  not  to  be  gen- 
uine. 

The  provisions  of  the  present  Act  are  taken 
from  the  Registry  Acts  of  1865  and  1868,  and  are 
more  complete  and  satisfactory  than  those  in  force 
prior  to  those  statutes,  and  which  are  hereafter 
noticed  in  their  proper  place. 

For  the  necessary  proof  for  the  registration  of  a 
will  (1),  grant  from  the  Crown  (2),  Order  in  Council, 
By-law,  or  other  instrument  under  the  seal  of  any 
corporation  (3),  and  certificate  of  judicial  proceed- 
ings (4),  the  reader  is  directed  to  the  several 
sections  of  this  Act  relating  thereto,  and  referred 
to  in  the  notes  infra. 

The  word  **  shall  *'  renders  it  imperative  upon  the  impera- 
subscribing  witness  to  make  the  required  affidavit  *^y®  ^^^^ 
(6),  his  refusal  or  neglect  to  comply  being  section  make  affi- 
forty-four  poa*.  ^;^^ 

The  object  to  be  attained  in  requiring  the  name,  name,  Ac, 
place  of  residence,  and  addition  of  the  attesting  fuu°^\or 
witness  to  be  set  forth,  is  obviously  for  the  purpose  Pi^?T^^®^ 
of  identification.     It  will  be  evident  that,  although  witness 
by  the  language  of  the  section  the  affidavit  should  set  no*  r«<i^r- 

ed  to  swear 
forth  the  name,  etc.,  of  the  witness,  he  is  not  required  as  to  his 

to  swear  to  these  facts,  as  was  the  case  under  the  or^^^c^cupL 
Act  of  1865  (6).     The  addition  of  a  deponent  is  tion,  as 

(1)  Sec68.  ^T'- 

2)  Sec.  61.  1865. 

(8)  See.  62  A  73. 

(4)  Sees.  48  &  49. 

(5)  R.  S.  (Ont.).  cap.  1,  s.  8.  ss.  2. 

(6)  See  89. 
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Addition 
is  dcHcrip- 
tivo  only. 
Witness 
must  de- 
pose us  to 
execution 
of  instru- 
ment du- 
plicated, 
The  execu- 
tion de 
posed  to 
must  be 
that  of 
grantor, 


or  party 
from 
whom 
the  estate 
moves. 


Practice 
under 
English 
Acts. 


The  40th 
section 
post  con- 
tinns  this 
require- 
ment. 


only  descriptive,    and   not  an   allegation   of    fact 

(1). 

(a).  The  first  clause  of  the  affidavit  requires  the 
witness  to  depose  to  the  execution  of  the  original 
instrument,  and  should  there  he  a  duplicate  there- 
of, then  also  of  such  duplicate. 

The  execution  must  be  that  execution  which 
gives  etlect  to  the  coutents  of  the  instrument. 
Execution  by  a  i^rantee  is  not  generally  neces- 
sary to  the  transfer  of  the  grantor's  interest  to  him 
under  such  instrument,  his  assent  to  such  transfer 
being  implied.  It  is  apparent  that  the  execution 
meant  by  the  Act  is  mainly  that  on  the  part  of  the 
grantor. 

The  witness  to  the  execution  of  a  deed  should  be 
the  witness  to  the  execution,  by  the  party  from 
whom  the  estate  moves  (2).  The  grantor's  execu- 
tion is  the  real  execution  and  the  witness  to  his 
execution  must  attest  (3). 

The  practice  under  the  English  Registry  Act  has 
been  to  permit  the  witness  to  the  execution  by 
either  party  to  make  the  necessary  affidavit  accom- 
panying the  memorial  (4).  It  has  been  held  under 
the  Irish  Registry  Act  that  where  tho  affidavit 
does  not  prove  the  execution  by  the  owner,  it  is 
defective  in  substance  (5). 

The  language  of  the  fortieth  section  post,  bears 
out  the  view  that  the  execution  by  the  grantor  is 
the  execution  required  by  the  Act.  Although  a 
deed  in  some  cases  may  be  valid  without  the  sig- 
nature of  the  grantor,  yet  it  cannot  be  received  for 

(1)  Hood  V.  Conkrite.  4  P.  R..  279. 

(2)  Sugden,  V.  &  P..  11  Ed.  'Ml;  Re-,  v.  Middlesex  (Regis- 
trar), 28  L.  J.,  Q.  B.,  1  Ell.  &  Ell.,  322;  Doe  d.  Rennick  v. 
Armstrong,  1  H.  &  B.,  app  727. 

(3)  Fisher  on  Mort.,  3  Ed.,  p.  65H. 

(4)  9  Bythewood's  Conv.,  3  Ed.,  p.  G83.     Rigge,  p.  74. 

(5)  In  Re  Stephens,  10  Ir.  Rep.  (Eq.),  282. 
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loo.       J 

registration  under  this  Act  without  such  signature.  I^^eds, 

^  .     .  uuless 

The  form  of  the  afiidavit  in  Schedule  E.  expressly  signed, 
mentions  the  **  signing  and  sealing  "  upon  the  part  J^^^J^^^^^ 
.of  those  executing  the  deed.     In  other  words,  deeds 
without    signature    are    invalid    for    registration 
purposes. 

It  is  apprehended  that  the  w*ords  **  signed, 
sealed  and  executed,"  must  appear  in  the  affidavit, 
and  that  a  statement  that  the  witness  saw  the 
deed  **  executed  "  simply,  without  more,  is  insuf- 
ficient, and  that  such  an  affidavit  cannot  be  receiv- ^^^^T^* 

should  fol- 

ed.  When  the  words  of  our  Act  are  precise  andiowian- 
unambiguous,  they  must  be  expounded  in  their ^^^^®j.^ 
natural  and  ordinary  sense  (1),  pre- 

The  sixth  section  of  the  Act  26,  Geo.  III.,  (New 
Brunswick),  required  the  execution  of  deeds  pro- 
posed to  be  registered,  to  be  proved  by  the 
subscribing  witness,  who  should,  upon  oath,  prove 
*'  the  signing,  sealing  and  delivery  "  thereof.  Held, 
that  proof  by  the  subscribing  witness  that  he  saw 
the  grantor  **sign,  seal  and  make  their  marks 
thereto  for  the  purposes  therein  contained  "  was 
insufficient,  and  a  deed  with  a  memorandum  of 
this  proof  endorsed  upon  it  was  improperly  regis" 
tered  (2).  In  his  judgment  in  this  case  Ritchie 
C.  J.,  remarks,   **  The  Registrar  has  no  right  to  Registrar 

1  •    r  X  X  L\       cannot  ac- 

draw  any  mference,  or  accept  or  act  on  any  other  cept  other 

evidence   in  substitution  of  that  directed  by  the  f.^^^^  *^*^^ 

^  .         that  pre- 

statute  ,  and  until  the  legal  evidence  so  required  Bcribed  by 
is  furnished  and  acted  on  by  the  proper  officer,  the^***"^®" 
deed  cannot  properly  be  recorded." 

(/,.)  Place  of  execution.  ^HZ^L. 

Prior  to  the  Registry  Act  of  1846  (3)  it  was  not  j^^^  neces- 

(1)  Gaudet  v.  Brown,  L.  R.  5  P,  C,    p.    }53.       See    V.  C.  sary under 
Esten'a  remarks  in  Reid  v.  Whitehead,  10  Gr.,  448. 

(2)  Doc  d.  Catherine  v.  Turubull,  3  Pugslev,  74. 

(3)  Sec.  10. 


98  PROOF   FOB   REGISTRATION.  [  ^'^•"' 

^^%^r^   incumbent  to  state  in  the  affidavit  where  the  deed 

of  1796.  1  mi  1 

Place  of  ^^B  executed.  The  place  of  execution  must  now 
*h^^  w^iS  also  be  designated.  It  is  important  that  the  place 
deposed  where  the  instrument  is  executed  should  be  men- 
^'  tioned  in  the  affidavit  in  order;  First — that  as  the 

nature  of  the  proof  varies  according  to  the  locality 
where  the  instrument  purports  to  be  executed,  it 
«ie*iteffiB-^^^^  enable  the  Registrar  to  ascertain  whether  the 
trar.         requirements  of  the  Act  have  been  duly  complied 
with ;  such  as  that  the  affidavit  of  execution  is  taken 
before  the  authorized  officer.    **The  mention  of  the 
place  of  execution  is,  I  think,  intended  to  enable 
the  Registrar  to  judge  of  the  nature  of  the  proof 
required  in  that  particular  case,  and  which  is  dif- 
ferent according  as  the  instrument  is  executed  in 
ud'fn-'  ^^  ^^*  ^^  Upper   Canada  "   (1).     Secondly— that 
quiry  as  to  should  the  fact  of  the  execution  ot  the  instrument 
execution.  1^^  disputed,  parties  interested  will  be  facilitated 

in  pursuing  their  enquiries  upon  the  subject. 
Registrar       jt  is  clear  that  in  the  absence  of  any  such  state. 

cannot  re- 

ceive  in-    ment  in  the  affidavit,  the  Registrar  cannot  receive 

if  pS«°of  ^^  register  the  instrument  to  which  it  relates. 

execution      Where  a  Registrar  recorded  a  certificate  of  dis- 

omitte  .     gjj^j.gg  Qf  mortgage  upon  an  affidavit  which  did 

not  state  the  place  of  execution,  as  required  by  the 

statute,  it  was  held,  that  he  should  have  refused 

to  register  it,  and  that  by  registering  "  he  failed  in 

the  strict  and  proper  discharge  of  his  duty  "  (2). 

Knowi-  (c.)  Knowledge  of  the  parties  executing  instru- 

edgeofthe^^^i. 
parties        ^e^'^- 

executing  The  affidavit  must  state,  in  the  third  place,  that 
Affidavit  ^he  attesting  witness  knew  the  parties  to  such 
must  state  instrument,  if  such  be  the  fact,  or  that  he  knew 
knew  such  one  or  more  of  them  according  to  the  fact. 


ness 
one  or 


(1)  Magrath  v.  Todd.  26  U.  C.  R.,  87. 
(2)-     -  ~ 


Per  Esten,  V.  C,  Reid  v.  Whitehead,  10  Gr.,  p.  449. 
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Taking  this  subsection  in  connection  with  tl^©"^*^' 
form  of  the  affidavit  in  Schedule  E.,adoubt  has  been  execatmg. 
expressed  whether  the  witness  must  have  known 
least  one  of  the  parties,  or  not.     The  language  of  Ambiguity 
the  subsection  does  not  help  one  out  of  the  difficulty,  clause  in 
as  the  first  clause  requires  him  to  state  that  he  affidavit, 
knew  the  parties,  i.  €.,  all  the  parties,  if  such  be 
the  fact     Now  if  such  should  not  be  the  fact,  then 
vrhekt  ?    The  attestation  contained  in  the  conclud- 
ing clause,  is  *'  or  that  he  knew  such  one  or  more 
of  them,"  according  to  the  fact.     Does  this  infer 
that  he  must  say  that  he  knew  one  of  the  parties, 
and  also  more  of  them,  if  the  fact  be  that  he  knows 
more  ?    Or  does  it  mean,  in  case  such  be  the  fact, 
that  he  does  not  know  any  of  the  parties,  that  he 
should  state  that  absence  of  knowledge  in  the  affi- 
davit ? 

Eeference  to  the  third  clause  in  the  form  of  And  in 
the  affidavit  will  not  assist  us  in  the  solution  of  sJsbedule 
this  doubt,  as  it  requires  the  witness  to  state  that^. 
he  knows  the  parties  (or  one  or  more  of  them 
accoi'ding  to  the  fact) y  the  words  **  according  to  the 
fact  "  applying  equally  to  "  parties  *'  and  "  one  or 
more  of  them." 

Can  then  an  affidavit  of  execution  be  held  to  be 
in  accordance  with  the  statute,  and  be  receivable 
by  the  Registrar  which  contains  a  statement  by 
the  witness  that  he  does  not  know  any  of  the 
parties  ? 

It  is  submitted  that  such  an  affidavit  is  invalid  Affidavit 
and  cannot  be  registered,  upon  the  ground  that  unless 
the  main  object  in  requiring  an  affidavit  to  prove  yi^esa 
the  execution  of  an  instrument  for  registration  that  he 
purposes  is  to  establish  the  authenticity  of  the]^^®** 
-execution  of  such  instrument,  and  to  show,  not  of  the 
only  that  it  is  a  genuine  document,  but  that  it  is  ^"^*^"' 
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the  act  of  the  grantor,  or  person  from  whom  the 

estate  or  interest  moves.     How  then  can  it  be  said 

that  the  object  of  the  statute  is  attained,  when  the 

only  guarantee  to  satisfy  the  Registrar  and  the 

public  that  the  instrument  is   authentic,  and   is 

Or  party    ^^ally  the^act  and  deed  of  the  grantor,  or  person 

tate  from  whom  the  estate  or  interest  moves,  is  the 

™°^®^'      affidavit  of  a  person  who  admits  therein  that  he 

does  not  know  such  grantor  or  person,  but  who 

states  in  a  previous  clause  of  tlie  affidavit  that  he 

**  was  personally  present  and  did  see  *'  the  within 

instrument  duly  signed,  sealed  and  executed  by 

the  parties  to  the  instrument  and  whom  therefore 

he  cannot  rightly  and  properly  say  were  the  proper 

parties  or  not  ? 

Degree  of      It  is  not  too  much  to  demand  that  the  witness  ta 

edge!        *'^®  execution  of  an  instrument  should  be  to  some 

extent,  at  least,  acquainted  with  the  parties  who 

•^  execute  in  his  presence  ;  especially  in  the  case  of 

such  important  instruments  as  those  affecting  the 

title  to  land,  so  that  he  may  be  able  to  testify 

to  the  Court  when  necessary.     What  degree   of 

knowledge    or  acquaintance   the   witness   should 

have  is  not  stated  and  could  not  be  laid  down.     It 

,  is  presumed  that  a  slight  knowledge  on  the  part 

be  per-  '  of  the  witness  is  sufficient.     It  need  not  necessar- 

Bonai.       jiy  \yQ  personal. 

Witness  Under  the  Registry  Law  of  the  State  of  New 
^^ar  to  ^^^'^  ^^^  affidavit  of  execution  must  show  that  the 
knowledge  witness  knew  the  grantor,  otherwise  the  proof  is 
orfinTer    insufficient  (1). 

New  York  Q^  examining  the  original  bill  upon  which  the 
Registry  Act  of  1865  was  founded,  it  will  be  noticed 
that  it  contained  two  clauses  bearing  directly  upon 

(1)  Jackson  v.  Gould,  7  Wend.  (X.  Y.),  364  ;  Jackson  v.  Osboru,. 
2  Wend  (N.  Y.),  05o. 
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this  point,  but  which  were  struck  out  while  the  ^tr^^^ out 
bill  was  in  Committee.     The  clauses  are  as  fol-  clauses  in 
lows:     (6)  But  if  he  do  not  know  them  or  do  notj^jf^pon 
know  the  whole  of  them,  he  shall  state  that  fact.^^^^ch  *^® 

liep.  Act 

(7)  And  as  to  such  of  them  as  he  does  not  knowof  ibgs 
he  shall  state  the  circumstance  s  which  lead  him  ^"^  *^^^®^' 
to  believe  that  the  party,  or  parties,  whom  he  docs 
not  know,  and  whose  signature  or  signatures  he 
attests,  is  or  are  in  truth  the  grantor  or  party 
named  in  the  instrument,  such  as,  that  the  party 
declared  himself  to  he  the  pf'rson  in  question,  and 
the  witness  had  no  reason  to  doubt  the  truth  of 
the  same  or  that  the  party  whom  the  witnens  does 
not  know  was  identified  to  him  by  sneli  person 
jiaming  and  describing  him  I  who  is  a  person 
well  known  to  the  witiu  ss,  and  whose  statement 
the  witness  believes  to  W,  true.  •  Th(?  fact  that 
these  clauses  were*  struck  out  shews  that  the 
Legislature  did  not  ai)pr()ve  of  a  witness  to  an 
instrument  having  no  knowlt  ge^'  of  the  parties 
thereto. 

{({.)  Witness  must  be  a  subscribing  witness.         Mast  be  a 

Hubscrib- 

And  lastly  the  affidavit  should  stiito  that  he  is  aing  wit- 
subscribing  witness.     lie  cannot  be  a  marksman.  "^'^^; 

Marks- 
He  must  be  a  literate  witness,  able  to  read  and  man  not 

write,  otherwise  he  will  be  unable  to  state  that  he  ^^^^i^^^*- 
saw  the  instrument  signed  by  the  grantor,  if  unable 
to  read  their  writing.  He  must  sign  the  instru- 
ment as  witness  prior  to  making  the  affidavit; 
sometimes  this  is  inadvertently  overlooked,  and 
occasions  some  annoyance  and  delay  registration. 

Having  glanced  at  the  nature  of  the  affidavit  it  Affidavit 
only  remains  to  observe  that  foreign  and  irrele- contain 
vant  matter,  such  as  '*  that  the  parties  are  over  f^^^'^j-^^  ^f 
twenty-one  years  of  age"  &c.,  is  to  be  condemned,  as  matter. 
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tending  to  pervert  the  simple  and  efifectnal  mode 
of  proof  established  by  the  statute  into  a  conven- 
ient declaration  of   matters   affecting  the  title, 
more  properly  appertaining  to  the  practice  of  a 
conveyancer, 
^b^^t^^n^      The  Courts  will  not  notice  technical  objections 
to  the  affi.  to  an  affidavit  which  is  required  to  be  made  under 
norpre^'  a  statute ;  such  as  the  present,  especially  where 
vail.         Buch  objections  are  founded  upon  a  non-compliance 
Substan-   ^jth  certain  Rules  of  Court,  established  for  the 

tial  com-  ' 

piiance     regulation  of  the  practice  and  proceedings  in  such 

^^iB^  Court.     It  will  be  sufficient  if  such  affidavit  fully 

ficient.      and  plainly  complies  with  what  is  substantially 

required  by  the  statute  affecting  such  affidavit  (1). 

Affidavit  B9.  The  said  affidavit  shaU  be  made  on  the  said  instrument, 

to  be  or  securely  attached  thereto,  and  such  instrument  and  affidavit 

registered,  shall  be  copied  at  full  length  in  the  Begistry  Book.    31 V.,  c.  20, 
s.  89. 

Under  Under  the  Registry  Act  of  1865  (2)  the  affidavit 

of  1865^  was  required  to  be  made  on  the  instrument,  no 
affidavit  provision  being  made  for  it  being  annexed  to  it,  as 
be  an-  in  this  section.  It  need  not  be  made  on  a  dupli- 
nexed.  ^^^^  ^f  ^jj^  instrument  as  the  affidavit  forms  no 
«     -    ..part  of  the  instrument.     Requiring  the  affidavit  to 

Benefit  off  .,..„..,      ^^      ..  «.     ,      ,, 

having  be  Copied  in  full  m  the  Registry  affords  the  party 
copiedhi  ©^araining  the  instrument  an  opportunity  of  ascer- 
fuUin  taining  if  the  former  is  in  compliance  with  the  Act, 
3^  ^  and  at  the  same  time  perpetuates  the  evidence  of 
execution. 

VHien  dif.       ^'  ^^®f®<^7^Btrament  is  executed  by  one  or  more  grantors, 
ferent  wit*  ^^^  °^^  ^^  ^  ^'  them,  in  presence  of  the  same  witness  or  wit- 
nesses see^®**®*'  ^^     ^^  ^^^  ^'  more  of  the  other  parties  thereto,  in 
different    P^^^^^^  ^^  another  witness  or  other  witnesses,  then  apd  in  such 
ffranters     ^'^^^'^^^  witness  or  one  of  the  witnesses,  whether  the  same  be 
^eonte      "^  executed  in  the  same  or  in  different  places,  shaU  make  an 
affidavit,  in  accordance  with  the  thirty-eighth  section,  as  to  each 
separate  and  distinct  execution  of  the  instrument  before  the  same 
is  registered.    81,  Y.  o.  20,  s.  40. 

(1)  Moyer  v.  Davidson,  7  U.  0.  P.,  621.^See  De  Forrest  t. 
BumeU,  15  U.  0.  B.,  870. 

(2)  See  40. 
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This  section  confirms  the  proposition  contained  Se<^tion 

.1  •   .        •   1  i  •  supports 

in  the  remarks  upon  section  thirty-eight  ante,  m  re-  the  view 
ference  to  the  aflBdavit  of  execution,  viz.,  that  it  must  ^^^^^^^ 
shew  an  execution  on  the  part  of  the  grantor,  or  to  be  at- 
the  person  from  whom  the  estate  or  interest  moves,  Jha^of  ^ 
in  requiring  that,  when  the  instrument  is  executed  grantor, 
by  more  than  one  grantor  before  separate  witnesses, 
each  witness  must  make  aflBdavit  as  to  the  party  ex- 
ecuting in  his  presence.  It  is  to  be  remarked  that  the 
Registrar  is  here  expressly,  as  he  is  impliedly  by  prohiwted 
the  thirty-eighth  section  antCy  prohibited  from  reg-  ?^'^®^^*" 
istering  the  instrument  until  this  is  complied  with. 

41.  No  registration,  under  this  Act,  of  any  instrument  shall  be  9®/*^- 
deemed  or  adjudged  void,  or  defective  by  reason  of  the  name,   2 ^     -^ 
place  of  residence,  addition,  occupation  or  calling  of  thesubscrib-  am^^vi* 
ing  witness  thereto  not  being  set  forth  in  full,  or  being  improperly     y}??^' 
or  insufficiently  given  or  described  in  the  affidavit  mentioned  in  ^^i"**® 
and  required  by  section  thirty-eight,  nor  by  reason  of  any  clerical  r^gi^tra- 
error  or  omission  of  a  merely  formal  or  technical  character  in  "°^- 
such  affidavit.    86,  V.  c.  17,  s.  8. 

Section  88  antCy  requires  that  the  name,  place 
of  residence,  addition,  occupation  or  calling  of  the 
subscribing  witness  shall  be  set  forth  in  fuU  in 
the   aflBdavit  of  execution.     The  present  section, 
introduced  by  the  Act,  36  Vic,  c.  17,  however, 
qualifies  sec.  38  by  enacting  that  the  absence  of 
such  full  details,  or  the  improper  or  insuflScient 
compliance   of  the  particulars   required  by  that 
section,  or  any  clerical  error  or  omission  in  the 
aflBdavit  shall  not  aflfect  the  validity  of  registration. 
It  has  always  been  held  that  clerical  errors  or 
mere  formal  omissions  shall  not  vitiate  registra- 
tion (1).     The  eflfect  of  this  section  is  to  confirm 
the  validity  of  the  registration  of  any  instrument 
coming  within  its  operation,  but  by  section  78, 
post,  the  Registrar  is  expressly  enjoined  not  to 
register  any  instrument  except  upon  the  proof 

(1)  Wyatt  v.  BarweU,  19  Ves.,  486. 
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required  by  this  Act.  As  to  what  is,  or  what  is 
not,  a  defect  of  foi-m,  must  depend  upon  the  cir- 
cumstances of  each  case.  Where  the  aflfidavit 
does  not  prove  the  execution  by  the  grantor,  or 
party  from  whom  the  estate  moves,  the  defect  is 
one  of  substance  and  not  of  form,  and  therefore 
cannot  be  cured  under  this  section  (1).  Actual 
omission  of  any  of  the  particulars  required  by  sec- 
tion 38  is  not  cured  by  this  section. 

Doedsmay  42.  Any  instnnin-iit  may  ]>o  ro<jist<^T(Hl  under  this  Act,  not- 
bo  regis-  witlistandinp  that  tlie  C'liristian  name  or  names  of  the  subscribing 
tered  not-  witness  making'  sneli  ahh  Invit  is  or  are  only  set  forth  tliereiu 
with-  bv  initial  lett'-r  or  letters,  (^r  ablirtviation  or  abbrt'viations,  and 

standing     nut  in  full.     M  Y.,  c.  17,  s.  3. 
Christian  ... 

name  of  The  stnuj^eiicy  of  section  tuirt\'-ei^ht  ante,  in 
not'scT  re(iuii'in<4  tlie  Christum  name  or  nam.'S  of  the  sub- 
forth,        scribin.ij;  witness  to   he   mentioned   in  full  in  the 

Object  of  ^fiiJ.^YJt  of  exec-utioii.  (K'rasioned  considerable  in- 
fection. 

convenience,  ownig  to  the  common  custom  of  such 

name  being  re[)ivsented  by  initial  letters  in  the 
signature  of  the  wiiiioss,  in  the  attestation  clause 
to  the  instrument,  and  the  ditticulty  caused 
thereby  to  the  Commissioner,  in  tilling  up  the 
affidavit  in  accordance  with  the  statute.  The  fre- 
quent non-observance  of  the  rule  requiring  the 
names  to  he  set  out  in  full  and  the  delay  in  regis- 
tering caused  thereby  led  to  the  adoption  of  this 
section  by  the  8i)  Yi'c,  cap.  17. 

Before  43.  Every  affidavit  made  under  the  authority  of  this  Act  shaU 

whom  to     be  made  Ix^fore  some  one  of  the  following  persons; 
be  sworn.  i,  if  made  in  Ontario,  it  shall  be  made  before — 

luOntario.  Tlie  Rej/istrar   or  Deputy  Itegistrar  of  the  County  in 

which  the  lands  lie  ; 
Or,  bt^fore  a  Judge  of  any  of  the  Superior  Courts  of  Law 

or  E(iuity ; 
Or,   before  any  Judge  of  a  County  Court  within   his 

County ; 
Or,  before  a  Commissioner  authorized  by  any  of  the 
Superior   Courts   to  take   affidavits — 31    V.,    o.    20, 
8.  41  (1) ; 

(1)  In  re  Stephens'  Estate,  10  Ir.  Kep.  (Eq.),  282. 
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Or,  before  any  Jostioe  of  the  Peace  for  the  Connty  in 
whieh  snoh  affidavit  is  sworn— 89  V.,  o.  26,  s.  8. 
2.  If  made  in  Quebec,  it  shaU  be  made  before—  ^^  Quebec. 

A  Judge  or  Prothonotary  of  the  Superior  Court  or  Clerk 
of  the  Circuit  Court ; 

Or  before  a  Commissioner  authorized  under  the  laws  of 
Ontario  to  take,  in  Quebec,  affidavits  in  and  for  any  of 
the  Courts  of  Record  in  the  Province  of  Ontario ; 

Or,  before  any  Notary  Public  in  Quebec,  certified  under 
his  official  seal— 81  V.,  c.  20,  s.  41  (2) ;  84  V.,  o.  14. 
8S.2&6;  C.S.C,  c.  79.  s.  8. 

8.  If  made  in  Great   Britain  or  Ireland,  it  shall  be  made^.  ^?^ 
before —  lungaom, 

A  Judge  of  the  Supreme  Court  of  Judicature  in  Eng- 
land, or  of  the  Court  of  Session  or  the  Justiciary 
Court  in  Scotland,  or  of  the  High  Court  of  Chancery, 
or  of  the  Court  of  Queen's  Bench,  Common  Pleas,  or 
Exchequer,  in  Ireland ; 

Or,  before  a  Judge  of  any  of  the  County  Courts  within 
his  County ; 

Or,  before  the  Mayor  or  Chief  Ifagistrate  of  any  City, 
Borough  or  Town  corporate  therein,  and  certified 
under  the  common  seal  of  such  City,  Borough  or 
Town  Corporate ; 

Or,  before  a  Commissioner  authorized  to  administer 
oaths  in  the  Supreme  Court  of  Judicature  in  England, 
or  before  a  Commissioner  authorized  by  the  laws  of 
Ontario  to  take,  in  Great  Britain  or  Ireland,  affidavits 
in  and  for  any  of  the  Courts  of  Becord  in  the  Province 
of  Ontario ; 

Or,  before  any  Notary  Public  certified  under  his  official 

seal— 31  v.,  c.  20.  s.  41  (3) ;  84  V.,  c.  14,  ss.  2,  4  &  6  ; 

40  v.,  c.  7,  Sched.  A  (126) ; 

4.  If  made  in  any  British  Colony  or  Possession,  it  shall  het?.^  x. 

made  before-  5", 

Colony. 

A  Judge  of  a  Court  of  Record,  or  of  any  Court  of 
Supreme  Jurisdiction  in  the  Colony ; 

Or,  before  the  Mayor  of  any  City,  Borough  or  Town 
Corporate,  and  certified  under  the  common  seal  of 
such  City,  Borough  or  Town ; 

Or,  before  any  Notary  Public,  certified  under  his  official 
seal; 

Or,  if  made  in  the  British  Possessions  in  India,  before 
any  Magistrate  or  Collector,  certified  to  have  been 
such  under  the  hand  of  the  Governor  of  such  Pos- 
session ; 

Or,  before  a  Commissioner  authorized  by  the  laws  of 
Ontario  to  take,  in  such  British  Colony  or  Possession, 
affidavits  in  and  for  any  of  the  Superior  Courts  of  the 
Province  of  Ontario— 81  V.,  c.  20,  s.  41  (4);  84  V., 
0.  14,  88.2.  4<!fc6; 
5.  If  made  in  any  Foreign  Country,  it  shall  be  made  before —  In  a 

The  Mayor  of  any  City.  Borough,  or  Town  Corporate  of  Foreign 
such  country,  and  certified  under  the  common  seal  of  Country, 
such  City,  Borough,  or  Town  Corporate  ; 
8 
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Or.  befof«  any  Consiil,  Yioe  Conral,  or  QmtiilAr  Agent 
of  Her  Majesty,  reaident  therein ; 

Or,  before  a  Judge  of  a  Court  of  Beoord,  or  a  Notary 
PabHe,  certified  onder  hie  official  seal ; 

Or,  before  a  Commissioner  aathorised  by  the  laws  of 
Ontario  to  take,  in  each  eonntry,  affidaTits  in  and  for 
any  of  the  Courts  of  Becord  of  tiie  Provinoe  of 
Ontario-31  V..  c.  20.  s.  41  (5) ;  84  V..  c.  14,  ss.  2, 
4  4k  6. 

interpnn       The  word  " affidavit ••  includeB   "affirmation" 

tation  of 

word**Affi.  and  '*  declaration  '*  (1). 

Und^  Originally  all  affidavits  had  to  be  made  before  the 

Beg.Aetof  Begistrar  or  his  Deputy,  and  for  that  purpose  the 
daTits  witnesses  had  to  attend  at  his  office. 
swOTnbe-  ^^^  Registry  Act  of  1846  relieved  witnesses 
fore  the  from  the  necessity  of  attending  at  the  Registry 
or  Deputy.  Office,  and  permitted  the  affidavit  to  be  taken  as 
Provisions -virell  before  a  Judge  of  the  Superior  or  County 
ActM  (then  called  District)  (Tourts  or  a  Commissioner 
1S46.  fQf  taking  affidavits,  as  before  the  Begistrar  or  his 
Deputy. 

Much  inconvenience  being  experienced  in  many 
portions  of  the  Province,  principally  in  those  sec- 
tions lying  at  a  distance  from  towns  and  villages, 
from  the  want  of  Commissioners,  it  was  enacted 
S9  Tic,  c.by  89  Vic,  (0.)  cap.  25,  s.  3,  that  the  affidavit,  if 
25  (Ont.)  made  in  Ontario,  could  be  sworn  before  a  Justice 
of  the  Peace  for  the  County  in  which  the  affidavit 
No  pro-     ™^8^*  ^®  sworn,  in  addition  to  those  functionaries 
▼ision  for  before  referred  to. 

tr^onof  The  Registry  Act  of  1795  (2)  provided  that 
^®^^^jj|*  memorials  of  instruments  executed  out  of  the 
mentsexe- County  wherein  the  lands  laid  could  be  registered 
^ovinoe  ^po^^  affidavit  of  one  of  the  witnesses  to  the  instm- 
wider  Beg.  ment  sworn  before  a  Judge  of  the  King's  Bench  or 
1796.        a  Commissioner ;  but  made  no  provision  for  the 

(1)  See.  45  poit. 
h)  Sec.  18. 
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iaking  of  the  affidayii  of  witnesses  to  the  memorial 
of  an  instrument  executed  out  of  the  Province. 

This,  being  found  inconvenient,  led  to  the  passage 
of  the  Act  5&,  Geo.  III.,  cap.  8,  which,  after  reciting  58  Geo.  8, 
that  difficulties  had  arisen  in  cases  where  parties  ^^^'  * 
residing  in  Great  Britain  and  Ireland,  or  in  other 
•colonies,  executing  any  instrument  or  will  which 
ihen  had  to  obtain  registration  in  this  Province, 
provided  (1),  that  such  instrument  could  be  regis- 
tered upon  an  affidavit  of  execution  sworn  before 
ihe  Mayor  or  Chief  Magistrate  of  any  City,  Borough 
or  Town  Corporate  in  Great  Britain  or  Ireland,  or 
the  Chief  Justice  or  Judge  of  the  Supreme  Court 
of  any  Colony. 

The  Registry  Act  of  1846  (2)  permitted  a  decla- ^k-^^^* 
ration  to  be  substituted  for  such  affidavit  in  cases 
where,  by  law,  a  declaration  was  substituted  there< 
for.    It  also  required  the  Mayor  or  Chief  Magistrate  Extended 
in  any  City,  etc.,  in  Great  Britain  or  Ireland  to  ^^J^^^ 
Attach  the  corporate  seal  of  such  City,  etc.,  to  the 
affidavit ;   ei^tended  the  authority  of  taking  such 
affidavits  to  the  Chief  Justice  or  Judge  of  any 
Court  of  Queen's  Bench  in  Lower  Canada,  the 
Mayor  of  any  CUy,  Borough  or  Town  Corporate 
in  any  foreign  Country,  or  any  Consul  or  Vice- 
<]onsul  of  Her  Britannic  Majesty  therein.    It  was 
ft  condition  precedent  to  the  registration  of  an 
instrument  upon  an  affidavit  sworn  abroad,  that 
the  instrument  to  which   the   memorial  related  o/plrif*^ 
should  be  certified  by  the  official  before  whom*^8 
€uch  affidavit  was  sworn,  as  that  referred  to  in  the 
affidavit  or  affirmation. 

By  12  Vic,  cap.  77,  the  Judges  of  the  Courts  of  ^ppoint- 
<^een'8  Bench  and  Common  Pleas  were  empowered  CommL 

(1)  See.  2. 

(2)  See.  10. 
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^at^^     to  appoint  such  persons  in  Lower  Canada  as  they 

ProYinoe   deemed  proper  to  be  Commissioners  for  receiving 

of  7^!° '    affidavits  in  Lower  Canada,  to  be  used  in  the  Courts 

in  Upper  Canada ;  and  affidavits  of  .execution  of 

deeds,  etc.,  sworn  before  such  Commissioners  were 

sufficient  for  registration  purposes. 

18  Vic,        The  18  Vic,   cap.   127,   sec.   6,  extended  the 
^'  ^^^*      power  to  take  such  affidavits  to  the  Judge  of  the 
Equity  and  District  Courts  of  Lower  Canada. 

36  Vic,        The  Governor  in  Council  was  authorized  by  2& 
•  ^^'        Vic,  cap.  41,  to  appoint  Commissioners  for  taking 
affidavits  in  the  United  Kingdom  for  use  in  Canada, 
and  that  Act  further  provided  that  affidavits  takea 
before    such    Commissioner    or    Notary    Public,. 
Consul,  Vice-Consul,  Acting  Consul,  Pro-Consul, 
or  Consular  Agent  in  foreign  countries,  should  be 
available  for  registration  purposes.     This  Act  was 
84  Vic,     repealed  by  84  Vic,  cap.  14,  which  transferred  the 
^'  ^^'       powers    theretofore    vested    in  the  Governor  in 
Council  to  the  Lieutenant-Governor  in  Council, 
but  contained  similar    clauses   to  those    in  the 
repealed  Act. 
Affidavits      It  will  be  obsetved  that  all  affidavits  taken  before 
before       ^  Notary  Public  must  not  only  be  signed  by  him. 
Notaries,  but  be  also  Certified  under  his  official  seal;  the 
(Jhief   '    same  remark  applying  to  affidavits  taken  before  the 
trate"     ^^fayor  or  Chief  Magistrate  of  a  City,  etc,  wha 
must  be    must  certify  under  the  common  seal  of  such  city. 
to'un<^    An  acknowledgment  of  a  deed  made  in  Great  Brit- 
8eaJ-         ain  was  in  the  following  form: — **  Be  it  remembered 
that  on  &c,  before  me,  T.  G.,  Mayor  of  the   Town, 
of  Southampton,  in  England,  personally  appeared 
&c.  &c.     Given  under  my  hand  and  seal  the  day 
and  year  first  above  written,*'  and  signed  by  the 
Mayor    with  a   seal   affixed,   having    the    word& 
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^'Southampton  Villa"  inscribed  aronnd  what  ap- 
peared to  be  the  City  Arms ;  it  was  held,  that  the 
seal  imported  to  be  the  corporate  seal  of  the  City 
of  Southampton,  and  not  the  private  seal  and  that 
therefore  the  acknowledgment  was  sufficient  under 
Rev.  Stat.  (N.  B.)  c.  112.  (1). 

The  provisions  of  this  section  as  to  affidavits  of 
execution  made  out  of  Ontario  are  merely  permis- 
sive, and  do  not  interfere  with  the  right  to  adopt 
the  ordinary  mode  of  proof,  so  that  a  deed  executed 
out  of  Ontario  may  be  proved  here  by  the  subscrib- 
ing witness  in  the  usual  way  (2).  RegiBtrar 

The  Registrar  has  no  discretion  to  receive  one  discretion 
mode  of  proof  and  reject  another  (3).  Jl^/T** 

It  is  essential  that  the  affidavit  should  be  en-  several 
dorsed  upon,  or  be  annexed  to,  every  duplicate.    It  ^jj^f. 
is  sufficient  that  it  be  endorsed  upon  or  annexed  Affidavit 
to  the  instrument  to  be  deposited  with  the  Regis-  ™  dors^ 
irar.    At  the  same  time  it  is  more  prudent  too'*^ 
have  the  affidavit  upon  all,  especially  when  theg^^^^^ 
instruments  are  to  be  executed  and  sworn  to  out  if  on  or 
of  the  Province;  as  the  probability  of  at  least  one  Jj*?^^. 
-of  the  affidavits  being  properly  signed  and  taken  ment 
will  be  more  certain. 

The  party  before  whom  the  affidavit  is  sworn  p^^,^  ^^^ 
should  properly  style  himself,  so  that  the  Registrar  ingaffi. 
and  others  may  ascertain  if  he  be  duly  authorized,  should  be 
The  practice  of  abbreviations  is  not  safe  or  P™"  J^j^^ 
'dent.    Where  there  was  nothing  to  shew  that  an 
affidavit    was    sworn    before  a  duly    authorized 
officer,  the  Commissioner  merely  styling  himself, 
^'A  Commissioner,  Sec.**     Held  insufficient  (4). 

(1)  Re  Yeber  v.  Britain,  4  AU.  380. 

(2)  Grockford  v.  Equitable  Ins.  Co..5  Allen  (N.  B.),  651. 

(3)  In  re  Registrar  of  York,  8  IT.  C.  B.,  188. 

(4.)  Hirons  v.  the  Manidpal  Council  of  Amherstbnzg,  11  U.  0. 
3.,  458. 
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Bat  where  the    certificate    of   acknowledgment, 
where  the  certificate  of  proof  of  execution  of  a  deed 
was  subscribed  "Geo.D.  Ludlow,"  without  and  des- 
cription of  his  official  character,  either  on  the  cer- 
tificate, or  annexed  to  his  signature ;  it  was  held 
(Garter  J.  dissentiente)  that  the  Court  would  take 
judicial  notice  that  a  person  named  George  D. 
Ludlo^  was  Chief  Justice  of  the  Province  at  the 
time  the  deed  appeared  to  have  been  executed,  and 
that  it  was  competent  for  the  Registrar  to    recog- 
nize the  certificate  as  an  authenticated  act  of  the 
Chief  Justice  (1). 
AfBdETit       ^  affidavit  sworn  by  one  of  two  witnesses  before 
before  a    the  other  witness  was  held  to  be  valid  (2).     Inter- 
witness.    lineations  should  be  noted  by  the  person  takinpr 
ation        the  affidavit,  although  the  want  of  such  initialing 
MtitdT  ^^^®  °^*  necessarily  avoid  the  affidavit  (3).     It  is 
not  necessary  in  affidavits  sworn  under  a  statute 
Though    to  conform  to  the  technicalities  required  by  rulea 
g^y^^^'of  Court  (4).     Nevertheless  a  close  adherence  to 
the  recognized  practice  is  always  advisable.  Where 
Jurat.       (j^e  jurat  of  an  affidavit  stated  that  it  had  been 
sworn  upon  a  day  which  had  not  then  arrived,  it 
was  held  that  the  affidavit  was  a  nullity   (5). 
Forms  of  jurats  adapted  to  affidavits  sworn  out  of 
Ontario  are  given  in  Appendix  A. 

Witneiseg  44.  Every  sabsoribing  witness  shall  be  eompellable.  when 
compel-  necessary,  by  order  of  a  Jndge  of  any  of  the  Superior  Coorts  or 
lable  to  County  Courts,  to  make  affidavit  or  proof  of  the  execution  of  any 
make  affi-  instrument  for  the  purpose  of  registration  under  this  Act,  and  to 
davit.  do  all  other  Acts  necessary  for  the  same  purpose,  upon  being  paid 
or  duly  tendered  his  reasonable  expenses  therefor.  31  V.,  o.  20, 
8.42. 

(1)  Watson  V.  Hay,  8  Kerr,  659. 
(2.)  Beid  v.  Whitehead,  10  Gr..  446. 

(8.)  Leeming  7.  Marshall,  5  P.  B.,  276;  Lyster  v.  Boulton, 
5  U.  C.  R.,  682. 

(4.)  Moyer  et  al  v.  Davidson,  et  al  7  U.  C.  P..621.  See  De  Forrest 
etal  V.  Bunnell,  15  U.  C.  B.,  870. 

(5.)  In  re  Bobertson,  5  P.  B.,  182.    See  Bahcook  v  the  Town* 
ship  of  Bedford,  8  U.  0.  P.,  627. 
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The  ninth  section  of  the  Registry  Act  of  1846  ^^«J8 
enacted  that  every  memorial  of  a  deed  should  beiabie 
attested  by  two  witnesses,  one  of  whom  was  to  be  ^g®\^j^ 
one  of  the  witnesses  to  the  execution  of  the  deed,  of  1846. 
etc.     "  One  whereof  shall,' upon  oath,  ♦  *  *  prove 
tb%  signing  and  sealing  of  such  memorial.''  This  was 
construed  as  being  imperative  upon  the  witness  to  J^^^' 
make  the  necessary  affidavit ;  and  in  a  cage  com-  be  under 
ing    within    that    section,   it    was  held,   that  a*^**^®** 
mandamus  would  lie  to  compel  an  unwilling  wit- 
ness to  prove  the  execution  of  a  deed  and  memorial 
for  registry  (1).  • 

This  section  dispels  all  doubt  upon  the  point  by  ^^'y*®®' 

rendering  it  compulsory  upon  sucli  a  witness  to  moves  any 

make  any  affidavit  or  proof  of  the  execution  of  the  °^  *' 

instrument  for  registration  purposes,  and  to   do 

such  other  acts  as  may  be  necessary  for  that  pur-  pees  most 

pose,   provided   he  is  first  paid  or  tendered  his^^"*^^- 

reasonable  expenses  therefor.    In  the  event  of  his  gi,^i-^«A 

refusal  to  comply,  an  order  of  the  Judge    of  a  those  al- 

Superior  or  County  Court  can  be  at  once  obtained.  wUn^g^, 

It  is  presumed  that  the  Court  would  require  the  ^  ci^il 

proceed- 
same  fees  to  be  paid  or  tendered  as  those  payable  iQgg. 

to  a  witness  in  a  suit  or  civil  proceeding. 

It  will  be  noticed  that  this  section  speaks  o^ly  JI^^a*..gub. 

of  ''a  subscribing  witness."    If  a  grantor  should senbing 

execute  the  instrument  in  the  presence  of  a  person  ^^*°®"' 

who  consents  to  act  as  witness,   but  afterwards 

refuses  or  neglects  to  subscribe  his  name,  could 

he,  being  a  witness,  though  not   "  a  subscribing 

witness,"  be  compelled  to  do  so,  if  the  grantor, 

relying  upon  the  assent  of  the  person,  had  departed 

from  the  country  and  could  not  be  easily  reached, 

in  order  to  obtain  a  re-execution  of  the  instru* 

ment  ?    It  is  conceived  that  upon  the  facts  being 

(1.)  Eeg.  T.  0*Meara,  16  U.  C.  R.,  301. 
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shewn  to  the  satisfaction  of   the  Court,  and    it 

being    proved    that     the   person    was    paid,   or 

Conjj       tendered  his  expenses,  the  Court  would  order  such 

compel     person  to  subscribe  his  name  as  witness  to  the 

^*|^^*^  instrument ;  on  the  ground  that  by  such  consent 

Msach.     to  act  he  agreed  to  fulfil  the  duties  appertainin^to 

a  witness,  and  by  such  conduct  had  caused  the 

parties  to  the  instrument  to  place  themselves  in  a 

worse  position    than    they  would  have  occupied 

but  for  his  neglect  or  refusal. 

Penalty        The  penalty  for  disobedience  to  the  order  is  an 

l^enoe.  attachment  for  contempt  (1). 

For  form  of  affidavit  and  of  Judge's  order  see 
Appendix  A. 

Affirms-  45.  The  proof  may  be  either  by  affidayit,  or  by  affinnation  or 

tion  or  declaration,  when  by  the  law  of  the  country  where  such  proof  ia 

declara-  made,  an  affirmation  or  declaration  may  be  subetitnted  for  an 

Hon  in  affidavit ;  and  the  Begistrar  shall  receive  such  instruments  so 

certain  proved  without  any  other  or  further  proof  of  their  due  execution, 

cases.  81Y.»c.  30*  8.43.* 

Imp.  Act       Prior  to  the  statute  permitting  declaration  or 

Wm.  4,     affirmation,  the  proof  of  a  deed  executed  in  Eng- 

t  ^Ucabie  ^*°^  having  been  made  under  the  Imperial  Statute 

to  this      6  &  6,  Wm.  lY.,  c.  62,  substituting  declarations 

Provmce   j^^   affidavits,    and    such  deed    being  presented 

for  registration  in  this  Province,  the  Begistrar 

refused  to  receive  it.    A  mandamus  to  compel  him 

to  register  the  .deed  in  question  was  refused,  on  the 

ground  that  the  Imperial  Act  did  not  apply  to  the 

case  (2). 

Confined      gy  the  Registry  Act  of  1846  (3)  proof  by  decla- 

ment  exe-  ration  or  affirmation  was  confined  to  cases  where 

of  ^o-'**  *^®  instrument  was  executed  out  of  Upper  Canada. 

^^kL        (1)  Swaine  et  al.  v  Stone.  4  M.  A    S..    684;  Black  v.    Lowe. 

of  184^    *  ^-  *  ^-  ^^  •  °"^  ^'  °'^'  ®  ^'  ®"  ^''^  •  ^^^^  ^'  ^^^'  *^  ^' 
B.t  ^58. 

(2)  In  ro.  Lyons.  6.  0. 8.,  627. 

(3)  Bee.  10. 
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Since  the  Begistry  Act  of  1865  this  distinction  has 
been  abolished  (1). 

The  provision  that  affirmation  or  declaration  i)i8tino- 
may  be  substituted  when  it  may  be  so  substituted  i^^ed  by 
*'by  the  law  of  the  country  where  such  proof  is^*^* 
ntade  "  involves  the  question  whether  such  substi- 
tution can  be  made  in  Ontario,  and  if  so,  in  what 
cases. 

The  49  Geo.  III.,  c.  6,  after  reciting  that  the  in  what 
Menonists  and  TunkerB,from  conscientious  scruples  ^rm J 
against  taking  oaths,  were  subject  to  much  incon-  ^^^  ^^ 
venience,  not  only  to  themselves  and  their  families,  tion  may 
but  also  to  others  requiring  their   evidence,  en-J[^^*^® 
acted  that  upon  every  occasion  that  an  oath  was  49  Geo.  8, 
required,  or    an    affirmation  by  a    Quaker  was®*  * 
allowed,  every  Menonist  and  Tunker  could  make  Menonists 
the  declaration  or  affirmation  mentioned  in  the  "*^  ^^^^*^- 
Act;  and  that  such  permission  was  to  remain  per- 
petual and  impliedly  contained  in  every  law  there- 
after to  be  enacted,   relating  to  evidence  or  the 
requirement  of  oaths.     This  permission  to  substi- 
tute affirmations,  &c.,  for  oaths  was  subsequently 
extended  to  matters  connected  with  criminal  pro- 1^^^^. 
ceedings,  and  Moravians  were  included  in  theans. 
exception  (2). 

These  statutes  were  incorporated  in  C.  S.  U.  C,  ^-  S.u.o. 
cap.  82  (8),  and  are  now  included  in  *'The  Evidence  ^^*  ' 
Act "  (4).    It  would  appear^therefore^that  members 
of  the  religious  societies  referred  to  are  at  liberty 
to  make  affirmations  or  declarations  of  execution 
for  registration  purposes. 

The  statute,  84  Vic,  cap.  14,  having  stated  intJndai 
the  preamble  thereto  that,  "whereas  it  is  expedi- J^p^^Ji, 

(4)  Sec  44. 

(1)  10Geo.IV..c.  1.    ^ 

(2  8e«.  1. 

(8)  B.  8.  Ont ,  e.  68,  s.  18. 
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those  to  ent  to  permit  any  person  who  declares  that  the 
ligioiu  be- taking  of  any  oath  is  contrary  to  his  religious 
Uef  tddng  ijgjj^f  jq  make  instead  of  such  oath,  a  solemn 

Ml  oatn  18  ,  ' 

eontrary,  affirmation  or  declaration  in  all  cases  where  an 
^J^ig^oath  may  be   lawfully  administered,  proceeds  to 
enact  that  any  person   ''required  or  desiring  to 
make  an  affidavit  or  deposition  in  any  civil  pro- 
ceeding, or  on  any  occasion  other  than  a  criminal 
proceeding  wherein,  or  touching  any  matter  re- 
specting which  an  oath  is  now,  or  may  hereafter 
be  requisite  by  law,  it  shall  be  lawful  for  the  Court 
or  Judge,   or  other  presiding  officer  or  person 
qualified  to  take  affidavits  or  depositions  to  per- 
mit such  person  instead  of  being  sworn  to  have 
his  or  her  solemn  affirmation  or  declaration  "  in 
the  form  provided  for  by  that  Act;  such  declaration 
or  affirmation  being  declared  to  have  the  same 
force  and  effect  as  if  such  person  had  taken  an 
oath  in  the  usual  form. 
Forms  of      From  a  consideration  of  the  foregoing  enactment, 
tion  and    ftnd  reading  it  in  connection  with  the  preamble,  ii 
ti^^  t  ^®  inapossible  to  avoid  the  conclusion  that  the  same 
adhere  to  privilege  is  intended  to  be  afforded  by  the  legisla- 
^i  staT   *^®  *^  others  who  solemnly  declare  that  the  taking 
uteeappii-of  an  oath  is  contrary  to  their  religious  belief,  aa 
has  been  granted  to  members  of  the  Quakers,  Men- 
nonists,  Tunkers  and  Moravians,   and  that  the 
former  are  equally  entitled  to  make  affirmation  or 
declaration  in  lieu  of  affidavit.    It  is  necessary, 
however,  that  the  forms  of  declaration  or  affirmation 
adopted  by  the  several  statutes  should  be  strictly 
adhered  to,  otherwise  the  affirmation  or  declaration 
cannot  be  received. 
In  the  case  of  Hillborn  v.  Mills  (1),  an  affirma- 

(1)  6  L.  J.  N.  S.  41,  buf  see  contra,  Wolsely  v.  Worthington,  IS 
I,  C.  B.,  841,  also  24  I.  C.B..  869. 
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tion  by  a  Quaker,  commenced  as  follows:  ''I. 
W.  S.  H,  of,  etc.,  do  solemnly,  sincerely  and  truly 
declare  and  affirm  that  I  am  one  of  the  society 
called  Quakers,"  and  then  proceeded  with  the 
subject  matter  of  the  affidavit;  it  was  held  not  to 
be  in  compliance  with  the  C.  S.  U.  C,  c.  32,  s.  l.^^g""** 

The  "  Act  for  the  suppression  of  Voluntary  andandear 
Extra-judicial  Oaths  "  (1),  passed  expressly  for  theeap.sy" 
purpose  of  suppressing  the  then  prevailing  practice  (P) 
of  administering  oaths  and  affidavits,  voluntarily 
taken  and  made  in  matters  without  the  subject  of 
judicial  enquiry,  prohibited  the  taking  of  such 
oaths,  and  required  an  affirmation  in  the  form  of 
the  schedule  thereto.  A  proviso  is  contained  in 
that  Act  to  the  effect  that  it  ''shall  be  lawful  for 
any  Judge,  Justice  of  the  Peace,  Notary  Public,  or 
other  functionary  authorized  by  law,  to  administer 
an  oath,  to  receive  the  solemn  declaration  of  any 
person  voluntarily  making  the  same  before  him  in 
the  form  of  the  schedule  to  this  Act  annexed  in 
attestation  of  the  execution  of  any  written  deed  oi 
instrument.*' 

It  has  been  thoug*ht  by  some  that  this  enact- !><>«•  no^ 
ment  conferred  the  power  to  substitute  affirmations  proof  for 
for  affidavits  of  execution  for  registration  purposes ;  '^^**'y 
but,  independently  of  an  express  proviso  contained  Begistry 
in  the  enactment  to  the  effect  that  nothing  in  the  ^®*' 
Act  should  be  construed  as  extending  to  any  matter 
lying  within  the  jurisdiction  of  the  several  Pro- 
vinces, it  is  clear  that  the  Act  cannot  affect  the 
question  of  proof  under  our  Begistry  Law,  as  such 
cases  are  solely  within  the  jurisdiction   of  the 
Provincial  Legislature. 

46.  None  of  the  persons  authorized  to  take  affidayits  by  this  Parties 
Act,  shaU  take  any  affidayit  of  the  execution  of  any  instrument,  not  fco 
in  caaf  he  is  a  party  to  such  instrument ;  nor  shaU  any  such  take  affi* 
(1)  37  Vic.  (D),  cap.  87.  daTits. 
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WitneM     ftffidayii  for  the  proof  of  may  instmmeiit  exeeuted  after  the  flrst 

to  sign.      day  of  Jannaij,  one  thooeaad  eight  hundred  and  nxty-eiz,  h« 

taken  from  any  witness,  unless  such  witness  has  subscribed  his 

name  in  his  own  handwriting  as  snch  witness.  81  V.,  c.  SO,  s.  44. 


In  analogy  to  the  practice  of  the  Courts,  which 

sworn  before  the 


Does  not 
extend  to 
witnesses. 


Prohibi- 

^2^*®  does  not  permit  an  aflSdavit 
affidaTito  attorney  in  the  cause,  his  clerk  or  agent,  to  be 
J^[^^  read  in  proceedings  before  such  Courts,  the  Act 
the  instru- very  properly  prohibits  any  party  to  the  instrument 
aiogoos  to^  take  any  affidavit  of  execution,  though  he  may 
practice  of  come  within  the  description  of  those  mentioned  in 
Ooorts.     section  forty-one  ante,  who  are  authorized  to  admin- 
ister the  affidavits  of  execution.    This  is  according 
to  the  well  established  maxim  lying  at  the  root  of 
our  administrative  justice,      "  Aliquis  non  debet  esse 
judex  in  propria  causa,  quia  non  potest  esse  judex  et 
pars''  (1). 

The  prohibition,  however,  does  not  extend  to  the 
witnesses  to  an  instrument,  and  therefore  when 
the  affidavit  of  execution  made  by  one  of  the  sub- 
scribing witnesses  to  a  memorial  was  sworn  before 
the  other  subscribing  witness,  an  objection  raised 
to  the  validity  of  the  affidavit  upon  that  ground  was 
over-ruled  (2). 

^^SsSrn^  ^^om  the  latter  clause  of  this  section  it  is  clear 
ments  ex-  that  all  witnesses  must  now  be  literate,  and  that  a 
after  Jan.  niarksman  is  an  incompetent  witness  for  the  pur- 
^•'»  t^^'  ^^®  ^^  proving  execution  of  an  instrument  under 
literate,  the  Registry  Law.  As  it  applies  only  to  the  case 
of  instruments  enacted  subsequent  to  Ist  January, 
1866,  it  would  appear  that  a  Registrar  is  bound  to 
accept  the  affidavit  of  proof  of  any  instrument, 
executed  prior  to  this  date,  though  hereafter  to  be 
registered,  made  by  a  witness  unable  to  write.  It 
will  be  noticed  that  the  witness  must  subscribe  his 

(l)Co..Litt.  141.a. 

(2)  Beid  y.  Whitehead,  10  Grant,  446. 


Latter 
part  of 
•ection 
prospeo- 
tiye  only. 


H7. 
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name  as  witness  to  the  execution  of  the  instrument 
before  his  affidavit  can  be  taken. 

47.  Where  the  wituesses  to  any  inBtniment  are  dead,  or  are  i«g«Jl**** 
ont  of  this  Profinoe,  or  have  become  insane,  idiotio,  imbecile,  or  i^UgAnt' 
of  ansoand  mind  or  onderetanding,  and  whether  so  found  by  . 
inquisition  or  not.  or  wherever  any  instrument,  not  by  law  requir- 
ing an  attesting  or  sabscribing  witness  thereto,  has  been  executed 
without  any  attesting  or  subscribing  witness  thereto,  or  in  case 
it  is  proved  to  the  satisfaction  of  the  Judge  in  this  section  men* 
tioned,  that  the  place  of  abode  or  residence  of  such  first  above 
mentioned  witnesses  is  unknown,  any  person  who  is  or  claims  to 
be  interested  in  the  registration  of  the  instrument,  may  make 
proof  before  the  Judge  of  any  County  Court  in  Ontario,  of  the 
execution  of  sucli  instrument,  and  upon  a  certificate  (according 
to  the  form  of  schedule  F  to  this  Act),  endorsed  on  such  instru- 
ment, and  signed  by  such  Judge,  that  the  Judge  is  satisfied  by 
the  proof  adduced  of  the  due  execution  of  the  instrument,  the 
Begistrar  shall  register  such  instrument  and  certificate.  81  V.,  o. 
20,  s.  45  ;  36  V..  c.  17,  s.  1 ;  a»  V.,  c.  25,  s.  5. 

This  section  is  loosely  drawn.  As  an  illustration 
of  this  the  section  declares  that  where  the  witness 
to  an  instrument  requiring  registration  is  dead,  the 
certificate  of  the  Judge  can  be  obtained  on  proving 
to  the  latter's  satisfaction  that  the  place  of  abode 
or  residence  of  such  deceased  witness  is  unknown. 
No  provision  is  made  for  obtaining  the  certificate 
where  the  witness  becomes  blind  after  witnessing 
the  instrument. 

There  being  no  provision  made  in  the  Registry  No  similar 
Act  of  1795,  for  the  proof  of  instruments  in  thefj^^g^^ 
case  of  death,  absence,  etc.,  of  the  witnesses  thereto,  ^^t  of 
the  omission  was  supplied  in  the  Registry  Act  of 
1846  (1),  which  enacted  that  in  case  the  witness  xjnder 
should  be  dead  or  permanently  resident  out  of  the  ^/?^* 
Province,  it  should  be  lawful  for  the  grantee  his 
heirs,  executors,  administrators,  guardians,  trus-  ^^J  ^^ 
tees,  or  assigns,  to  make  proof  before  the  Justices  fore  Jus- 
of  the  Peace  in  General  Quarter  Sessions  Assemb-  ^^eral 
led,  of  the  execution  of  the  instrument,  and  upon  Quarter 
a  certificate  signed  by  the  Chairman,  and  certified 
by  the  Clerk  of  the  Peace,  to  the  efifect  that  a  ^^^^" 

(1)  Sec  11— C.  S.  U.  0.  ,c.  89,  6,  27.  ^^    ' 
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majority  of  the  Magistrates  present  in  such  session 
assembled  were  satisfied  by  the  proof  adduced,  the 

mS^ied  ^g^^t^^  sbo^  ^^S^^  ^^  ii^B^i^^^^^®^^*  Although 

in  the  in-  the  Act  did  not  require  that  the  certificate  should 

*  be  endorsed  upon  the  instrument,  it  noTertheless 

PreMnt     i^ras  always  done  in  practice.    This  proyision  re- 

^fa^dne-  mained  unaltered  until  the  Registry  Act  of  1865. 

^^^'  As  it  is  probable  that  instruments  executed  prior 

1866.        to  the  Registry  Act  of  1865,   and  proof  of  the 

execution  of  which   had  been  made   imder  the 

eleventh  section  of  the  Registry  Act  of  1846,  may 

be  hereafter  brought   to  the  Registry  Office  for 

registration,  the  form  of  the  certificate  generally 

^^        in  use  under  that  section  will  be  found   in   the 

be  made    Appendix  A.     The  method  adopted  by  the  Registry 

j^^®^®  Act  of  1846,  proving  too  cumbersome,  expensive, 

any  and  dilatory,  it  was  abolished  in  the  Registry  Act 

Court?     ^'  1®^^  (^)'  ^^^  proof  allowed  to  be  made  before 

the  Judge  of  any  County  Court. 

The  distinction  in  the  nature  of  the  absence  of 

witnesses,  namely,  as  to  its  being  permanent,  or 

temporary  was  also  done  away  with.  The  authority 

granted  to  adduce  proof  was  extended  to  any  who 

was  or  claimed  to  be  interested  in  the  registration  of 

the  instrument.     The  certificate  of  the  Judge,  a 

form  for  which  was  provided,  was  required  to  be 

signed  by  him  and  endorsed  upon  the  instrument. 

The  Judge     By  the  form  of  the  certificate  referred  to  in  the 

qi^«i  to  ^^*  *^^  Judge  was  required  to  sign  it  in  the  pre- 

sign  cer-    sence  of  the  Clerk  of  the  County  Court,who  should 

presence    sign  his  name  as  such  witness,and  affix  the  seal  of 

^^'*"*y  the  Court  thereto.     The  provisions  of  the  Registry 

Clerk.       Act  of  1865,  were  re-enacted  in  the  Registry  Act  of 

1868.    The  power  of  applying  to  the  Judge  of  the 

County  Court  for  such  a  certificate,  was  further 

(1)  8eo.  46. 
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extended  by  the  Act,  86  Vic,  cap.  17,  (1),  to  the  ]^^^ 
cases  where  the  witnesses  ''have  become  or  are  also  sign 
insane,  idiotic,  imbecile,  or  of  unsound  mind  or  S^^cowt 
understanding,  and  whether  so  found  by  inquisition  Mai. 
or  not,  or  whenever  any  instrument,  not  by  law 
requiring    an    attesting    or    subscribing   witness  of  1868. 
thereto,  has  been  executed  without  any  attesting 
or  subscribing  witness  thereto,   or  in  case  it  is^tter'Aot 
proved  to  the  satisfaction  of  the  Judge     ♦     ♦     ♦  extended 
that  the  place  of  abode  or  residence  of  such  first  ^f  17^  ^^" 
above  mentioned  witness  is  unknown." 

The  form  of  the  certificate  was  subsequently  ^y^^^<^' 
amended  (2),  by  dispensing  with  the  same  being  necessity 
signed  in  the  presence  of  the  Clerk  of  the  County  (^^  ^"Je 
Court;  and  it  was  provided  that  it  should  not  be  witnessed 
necessary  that  the  signature  should  be  witnessed  dierk^r 
by  the  Clerk  or  any  other  person,  or  that  the  seal  g^fi^^f  xi^ 
of  the  Court  should  be  attached  thereto.  Court  to 

The  section  of  the  Registry  Act  of  1868,as  amend-  ed  was 
edjhas  been  included  in  the  section  under  consider-  a^ii^l^od. 
ation.  The  allusion  contained  therein  as  follows,"or  ..i^gt^. 
whenever  any  instrument  not  by  law  requiring  an  ments  not 
attesting  or  subscribing  witness  thereto,  has  been  by^uw  to 
executed  without  any  attesting  or  subscribing  wit-  be  witnes- 
ness"  is  evidently  for  the  purpose   of  excluding 
from  the  operation  of  this  section,  the  registration 
of  any  instrument  which  has  been  executed  with- 
out any  attesting  witness,  but  the  validity  of  which 
instrument  depends  upon  an    attesting  witness 
thereto.    A  will  executed  in  the  presence  of  only 
one  witness  could  not,  therefore,  be  registered 
under  this  Act,  not  coming  within  the  definition 
referred  to  in  this  section. 

The  phrase  "  any  person  who  is,  or  claims  to  be  J^^J, 

(1)  Seo.  1.  plieant, 

(2)  89  V.,  c.  25,1.5. 
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ti^^h^id'  "^*®^®^*®^  ^^  *^®  registration  of  the  iostrament/' 
inopera-  will,  of  coufse,  include  the  grantor,  the  vendor, 
BngUnd   *^^  ^^^  persons  claiming  by,  through  or  under 

*  him  (1). 
otherwiBe      jj  h|^g  y^^j^  jj^jj   under  the  English  and  Irish 

under  our  " 

Aoten-  Registry  Acts,  that  where  the  witnesses  are  dead 
of  oertiQ^  or  absent,  a  re-execution,  in  the  presence  of  a  new 
cate.        witness,  for  the  purpose  of   registry,   would   be 

inoperative  (2) ;  but  there  seems  to  be  no  reason 
upon  the  why  such  a  course  should  not  be  valid  here, 
instru-  According  to  the  section,  the  certificate  should  be 
which  is  endorsed  upon  the  instrument,  while  on  the  other 
!^^^  hand  the  form  of  the  certificate  as  contained  in 
ExpedU  Schedule  F.,  contemplates  the  endorsation  of  the 
J^^^y^^^^"  certificate  upon  either  the  instrument  itself,  or 
Office,  the  upon  a  duplicate  memorial  or  copy,  as  the  case 
ilfwhioh  "^^"•y  ^^'  Should  any  difficulty  arise  in  the  con- 
certificate  straction  of  the  section  and  the  form  of  certificate, 

the  former  must  govern  (8). 
annexed^^     It  is  to  be  regretted  that  no  provision  is  made  in 
to  instru-  the  Act  for  the  registration  or  filing  in  the  Regia- 
^Tted*    try  Office     of    the    proof   adduced     before     the 

Judge.     It    is    submitted  that    the    affidavit    or 

declaration  used  before  the  Judge  on  the  applica- 
Seal  of      jjqjj  f^^  jj^^  certificate  should  be  annexed  by  the 

Uourt  or 

seal  of  cor.  Judge  to  the  instrument,  and  filed  with  it  in  the 
^th*lig-  Registry  Office;  on  the  same  principle  that  affi- 
nature  of  davits  of  execution  are  required  to  be  endorsed 
suffice  for  upon  the  instrument  to  be  registered,  in  order  to 
registra-  g^tisfy  the  public  of  the  due  execution  of  such 
instrument,  and  more  particularly  those  affected  by 
the  title  to  the  lands  referred  to  in  such  instrument. 

Murphy  t.  Leader,  4  Ir.  L,  B.  (Q.  B.).  189. 

Essex  V.  Baugh,  1  Y.  A  Coll.,  (C.C.)620;  Doe  d.  Bennick  t. 
Armstrong,  1  Hud  &  Bros.,  app.,  727 ;  Hohhouse  t.  Hamilton. 
1  Sch.  &  Lef .  307. 
(3)  See  Boyle  t.  Ward,  11  U.  C.  B.,  416. 
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48.  The  fleal  of  any  Court  of  Beoord  affixed  to  any  instnuneni  Proyiaion 
ift  writing,  of  itself,  and  the  leal  of  anj  Corporation  affixed  to  as  to  oor- 
any  sneh  instrament  with  the  signature  of  the  Secretary  or  pre-  poration 
aiding  officer  thereof,  shall  he  saffioient  eTidence  of  the  due  exe-  first  exist* 
ention  of  the  instrament  hy  the  Judge,  Registrar,  Clerk  or  Officer  ed  in  the 
of  the  Court  signing  the  same,  or  hy  the  Corporation  respectifely,  Beg. Aet  of 
lor  all  purposes  respecting  the  registration  thereof,  and  no  fur- 1846,  and 
ther  eyidenoe  or  yerification  of  buSh  execution  shall  be  required  as  to 
lor  the  purpose  of  registration.     81  Y.,  o.  20,  s.  46.  Courts  of 

Record  in 

This  section,  so  far  as  it  applies  to  corporations,  ^fg^^** 
was  first  contained  in  the  Registry  Act  of  1846  (1), 
and  as  to  Courts  of  Becord  in  the  Registry  Act  of 
1866.  * 

The  ''Act  and  Warrant,"  (under  the  Imperial  "Aet  ft 
Statute  19  &    20,  Vic,     cap.  79),  is  capable  of  J^"J^' 
registration  in  this  Province,  although  it  contains  i9,a6,Yio., 
no  attestation  clause,  no  witness  to  its  execution,  ^'    ' 
and  is  not  under  seal.     This  is  by  force  of  the 
Imperial  Act,  which  declares  that  such  an  instru- 
ment should  be  received  in  all  Courts  and  places 
within  England,  Ireland  and  Her  Majesty's  other 
Dominions  as  prima  facie  evidence  of  the  title  of 
the  trustee  (2). 

The  affixing  of  a  common  seal  to  the  deed  of  a  Effect  of 
Corporation  has  a  singular  effect,  for  although  it  is  J^^J^^ 
a  general  principle  that  delivery  is  essential  to  a  seiU. 
deed,  (for  it  is  not  a  deed  without  delivery,although 
under  seal  (8),)  yet  the  common  seal  being  so 
affixed  is,  of  itself,  tantamount  to  a  delivery,  and 
suffices  to  pass  an  estate  in  all  cases. 

The  seal  must  be  duly  affixed,  and  must,  more-  Must  he 
over,  be  affixed  by  the  party  or  parties  duly  author-  ^^  •**' 
ixed  to  do  so  (4). 

(1)  See.  39. 

(2)  BobsoD  T.  Carpenter,  11  Gr.,  298. 
(8)  Com.  Dig.  Fait.,  A.  3. 

(4)  Bex  T.  Haughlej,  4  B:  ^k  Ad.,  650 ;  Derhy  Canal  Co.  y.  Wil- 
SAot,  9  Bast,  860 ;  HiU  v.  Manchester  Waterworks  Co..  5  B.  A  Ad., 
S66. 
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^riz  d       ^  Corporation  may  adopt  any  seal  (1),  and  can 
party.       only  express  itself  through  a  common  seal  (2). 
FOTm  of       Where  some  of  the  parties  executing  a  deed  were 
^^^^1      Corporate  bodies,  and  the   seals  were  all  simple 
dewned     wafer  seals,  it  was   held  that,  in  the  absence  of 
seal.         evidence  shewing  these  not  to  be  the  corporate 
seals  of  the  several  companies,  this  was  a  sufficient 
sealing  on  the   part  of  such   incorporated  com- 
panies (8). 
to  validity     There  are  three  requisites  to  render  a  Corporation 
of  deed  by  deed  valid  viz: — 

by  Corpo- 
ration. (1).  The  resolution  of  the  Board   of  Directors 

Resoiu-  authorizing  the  sale,  mortgage,  or  other  disposition 
Directors,  of  the  property  affected,  and  the  execution  of  the 
Officer  ap-  deed  by  some  officer  or  officers  designated  ; 
mosteze-  (2).  The  officer  directed  to  execute  such  deed 
and  affix  °^^®*  ^^  ^^  ^^  *^®  name  of  the  Corporation,  and 
seal  must  affix  the  Corporate  seal ; 

Proof  of        (8).  The  Corporate  seal  mufft  be  proved   when 
*  the  deed  is  used  in  evidence. 

Technical  The  usual  technical  mode  of  executing  the  deed 
of'^^roo-'^^'  a  Corporation  is  to  conclude  the  instrument 
ration  which  should  be  signed  by  some  officer  in  the  name 
of  the  Corporation,  in  the  following  language,  or  to 
the  same  effect : 

''  In  testimony  whereof  the  common  seal  of  the 
-Company  is  hereunto  affixed,  and  A.  B.,. 


seal. 


President  of  said  Company,  being  duly  authorized 
on  that  behalf,  hath  set  his  hand  and  affixed  the 
corporate  seal  of  the  said  Company.'* 
Ordinary       The  ordinary  proof  of  the  execution  of  a  deed  by 

proo  o  MiU-dam  Foundry  v.  Hovey,  21  Pick.,  Rep.  417.     Tones  t. 

Galway  Town  Council,  11  Ir.  L.  E.  485. 

(3)  Mayor  of  Ludlow  v.  Charlton,  6  M.  4  W.,  828,  per  Bolfe  B ; 
Bex  T.BriggB,  8  P.  Wms.,  428. 

(8)  The  Ont.  Salt  Co.  v.  the  Merchants*  Salt  Co.,  18  Qr.  551r 
See  Hamilton  v.  Dennis,  12  Gr.,  825. 
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a  Corporation  was  by  showing  that  the  seal  on  the  exwution 
deed  was  the  seal  of  the  Corporation.     It  was  not  ration, 
nsnal  to  give  evidence  of  its  having  been  affixed  by 
the  Corporation,  or  by  its  authority   (1).    Where 
the  seal  of  a  Corporation  has  been  proved  by  sat- 
isfactory legal  evidence,  the  production  of  a  doc- 
ument within  the  scope  of  the  powers  of  the  Cor- 
.  poration  with  such  seal  attached,is  sufficient  prima 
facie  evidence  of  the  proper  execution  of  the  doc-  prima 
ument  (2).    Except  for  registration  purposes,   a-^^^^ 
sealing  alone  by  the  Corporation   is  sufficient  (8).  corpora- 
A  Corporation  is  not  bound  when  the  common  seal  *io»  deeds 
is  unduly  affixed  (4).  signed. 

It  was  formerly  the  practice  to  require  the  lessee  Former 
,  ^  ]'       ^  .  ,     Ly      1  practice  of 

under  a  Corporation  lease  to  execute  the  lease,  on  execution 

the  ground  that  the  affixing  the  common   seal  tOy^^^^ 

the  memorial  would  not  satisfy  the   words   ''hand  leases. 

and  sear*  (5).    The  Registry  Act,  for  the  purpose  of 

registration  however,  enacts  that  the   seal  of  the 

Court  of  Record,  or  of  any  Corporation,  as   the 

case  may  be,  affixed  to  an  instrument  in  writing 

shall,  of  itself,  (provided  that  in  the  case  of    a 

Corporation  such  instrument  shall  be  duly  signed 

by  the  proper  official  therein  named),  bo  sufficient 

evidence  of  due  execution,  and  no  further  evidence 

or  verification  of  such  execution  shall  be  required.  Effect  of 

The  effect  of  this  section  is  simply,  for  registration  ■•*'**^^' 

purposes  only,  to  dispense  with  the  affidavit  of^^^^^j^ 

execution  in  the  case  of  a  deed  under  the  seal  of  affidavit. 

a  Court  of  Record,  or  of  any  Corporation,    It  does 

not  do  away  with  the  necessity  of  a  witness  where 

(1)  Doe  d.  Bank  of  England  ?.  Chambers,  4  A.  A  E.  410 ;  see 
also  Taylor  on  Evidence  pp.  14,  159. 

(3)  Woodhill  V.  SulUTan,«l  al  14  U.  C.  P.,265;  FeU  t.  8onth.24  U. 
B.,  196. 
(8)  Doe  y.  Hogff,  1  N.  B.,  806. 

(4)  Bank  of  Ireland  y.  Evans,  88  Ir.  L.  <fe  Eq.,  Bep.,  28. 

(5)  Bigge.  106. 
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B^  not  a  QQQ  ig  required.  It  is  proper  to  have  a  snbscribiDg 
Seal  not  witness  to  the  sealing:;  ibr  the  common  seal  ie  not 
eTidenea  per  $0  evidence  of  its  own  authority,  but  most  be 
By  whom  P'oved ;  although  not  indeed  necessarily  by  one 
seal  who  saw  it  affixed  or  adopted,  but  by  any  one  who, 
^^^   '     from  the  motto  or  other  device,  knows  it  to  be  the 

seal  which  it  purports  to  be  (1). 
of^e^     The  signature  of  the  official  signing  the  instm- 
«^^^n>s  ment  should  undoubtedly  be  witnessed  by  a  sub- 
•honidbe  scribing  wituess.      Especially  is   this   necessary 
^**'**"®^-  where  a  certificate  of  Discharge  of  Mortgage  is 
executed  by  a  (Corporation.    In  this  case  if  the  cer- 
tificate be  simply  signed  and  sealed,  but  not  wit- 
nessed, it  will    be  invalid   for  registration  pur- 
poses. 

toTMof         "^^^ section  relating  to  certificates  of  Discharge 
offioeni  of  of  Mortgage  requires  that  they  should  be  executed 
tion^exe^  in  the  presence  of  one  witness,  and  an  affidavit  of 
outing oer- execution  should  be  made  by  the  subscribing  wit- 
disoharge  uess.    As  Certificates  of  Discharge  derive  all  their 
^^^jjj^eflfeot  as  reconveyances  of  the  legal  estate,under  the 
be  wit-      provisions  of  the  Registry  Act,  they  must  be  execut- 
'^       '     ed  in  strict  conformity  thereto.  It  is  clear  that  cer- 
tificates executed  by  Corporations    must    comply 
with  the  Act  as  fully  as  those  executed  by  private 
individuals,  except  in  so  far  only  as  the  statutory 
requirements  appertaining  to  such  Certificates  of 
Discharge  are  relaxed  in  favor  of  Corporations.  The 
present  section  dispenses  simply  with  the  affidavit 
of  execution  being  mad6,in  the  case  of  instruments 
executed  by  Corporations,  or  by,  or  on  behalf  of  a 
Court  of  Record,  accepting  in  lieu  thereof,  the  seal 
and  the  signature  of  the  proper  officer,  leaving  the 
requirement  as  to  attestation  as  it  was.  Affidavits 

(1)  MoiFM  r.  Thornton  S  T.  B.  SOB. 

\ 
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ofexecntion  being  then  only  dispensed  with,  a  Cer- 
tificate of  Discharge,  under  the  seal  of  a  Corpora- 
tion, must  still  be  witnessed  by  a  subscribing  fit- 
ness, otherwise  it  will  be  of  no  effect  and  the 
Registrar  has  no  power  to  receive  or  register  it. 

49.  Certificates  of  Chancery  proceedings  for  registration  may  be  Certifi- 
signed  by  the  Registrar  of  the  Court,  or  by  the  Clerk  of  Keoords  cates  in 
and  Writs,  or  bv  a  Deputy  Registrar,  or  by  any  other  official  Chancery 
authorized  by  the  Court  to  sign  the  BAme;  and  such  certificates  for  Regis* 
may  be  under  the  sei^  of  the  Court,  or  under  the  seal  of  office  (if  try.  Wlio 
any)  of  the  officer  signing  the  same.  37  V.,  c.  7,  s.  51;  40  V.,  o.7,  may  sign. 
Sched.  A.  (48).    See  al$o  Rw,  Stat.  ,  o.  40,  s.89. 

The  certificates  herein  referred  to  are  generally  Certifl. 
composed  of  those  which  relate  to  the  filing  of  a  ferred'to. 
bill,  or  the  taking  of  any  proceeding  in  the  Court  of 
Chancery,in  which  bill  or  proceeding  any  title  or  in- 
terest in  lands  might  be  brought  in  question:  and 
also  of  certificates  of  decrees  oT  foreclosure,  decrees 
or  orders  in  alimony  cases,  vesting  orders,  and  gen- 
erally every  other  decree  in  Chancery  affecting  such 
lands.  In  the  consideration  of  this  section,  it  will 
be  useful  to  refer  briefly  to  the  doctrine  of  U$  pen- 
dens, so  far  as  it  affects  registration. 

At  one  time  every  person  was  presumed  to  be  *lf^^^^l?^ 
aware  of  what  took  place  in  the  Courts  of  Justice,  inno- 
and  consequently  a  purchaser  of  property  which  ^^^^''* 
was  a  subject  of  litigation,  or  pendente  lite,  even^**™®' 
though  for  valuable  consideration, and  without  any  tionof. 
notice,  express  or  implied,  in  point  of  fact,  was  af- 
fected to  the  same  extent  as  if  he  had  acquired  such 
notice;  and  was  accordingly  bound  by  the  judg- 
ment  or  decree  in  the  suit  recorded  against  the 
person  from  whom  he  derived  title  (1).     The  lit- 
igating parties  were  exempted   from  taking  any 
notice  of  the  title  so  acquired,  and  such  purchaser 

(1)  story  £q.  §  405^  SoreU  ▼.  Carpenter,  2  P.  W.  482 ;  Pres- 
ton Y.  Tubbin,  1  Vem.  286 ;  Garth  v.  Ward,  2  Atk.,  176.  See  also 
notes  to  La  Move  t.  La  Neve,  2  W.  &  T.,  L.  C,  62. 
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was  not  required  to  be  made  a  party  to  the  suit, 
according  to  the  maxim  pendente  lite,  nil  innovetun 
Strt''*ur.     ^^  Bellamy  v.  Sabine  (1)  Lord  Cranworth,  L.  C. 
chaser  on  Said  :— ^''It  is  scarcely  accurate  to  speak  of  lis  pen- 
no^.  ^'  ^^^  ^®  aflecting  a  purchaser  upon  the  doctrine  of 
notice,  although  undoubtedly  the  language  of  the 
Court  often  so  describes  its  operation.     It  affects 
him,  not  because  it  amounts  to  notice,  but  because 
the  law  does  not  allow  to  litigant  parties,  pending 
the  litigation,  rights  in  the  property  in  dispute,  so 
as  to  prejudice  the  opposite  party.     If  this  were 
not  so,  there  could  be  no  certainty  that  the  litiga- 
tion would  ever  come  to  an  end.    A  mortgage  or 
sale  made  before  a  final  decree,  to  a  person  who 
had  no  notice  of  pending  proceedings,  would  always 
render  a  new  suit  necessary  '*  (2). 
Equitable      Though  this  rule  of  Equity  is  said  to  be  harsh, 
harmony  yet  it  imitates  the  Common  Law,  where,  if  in  a 
Smmon  '®*^  action  the  defendant  alienes,  pending  the  suit. 
Law.        the  judgment  will  overreach  the  alienation.     Thus 
acts  of  the  Court,  such  as  commitment  of  a  ward- 
ship, and  in  a  cause  depending,  are  to  be  taken 
notice  of  by  every  one  at  his  peril  (8). 
Liipen-        It  was  held  that  the  doctrine  of  notice  has  never 
^^^0-  ^^^^  carried  to  the  extent  of  making  a  lis  pendens 
tiye  constructive  notice  of  a  prior  unregistered  deed,  to 

^*      affect  the  purchaser  under  a  registered  deed  (4). 
By  18  The  doctrine  being  admittedly  productive  ot 

127  *Biil8  hardships,  it  was  enacted  by  the  Act  18  Vic,  cap, 
filed  not  127,  SB.  8  and  4,  as  follows  :  III  "  The  filing  of  any 
less  oertfi'bill  or  the  takingof  statute  proceeding,  in  the  Court 
^*tS-Ii^    of  Chancery  for  Upper  Canada,  in  which  bill  or 

•  (I)ID.AJ.  666;26.L.  J.Chy..  797. 

(2)  See  Bishop  of  Winchester  v.  Paine,  11  Ves.  197 ;  remarks 
of  Grant  M.  B. 

(8)  Herbert's  case  8  P.  Wms.,  116. 

(4)  Story  Eq.,  §  406 ;  Wyatt  v.  BarweU,  19  Ves.,  486  ;  Irons  t. 
EidweU,  1  Ves.,  69 ;  Wallace  y.  Lord  Donegal,  1  Dr.  &  Wal.,  461. 
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proceeding  any  title  or  interest  in  lands  may  be 
brought  in  question,  shall  not  be  deemed  notice  of 
such  Bill  or  proceeding  to  any  person  not  being  a 
party  to  such  bill  or  proceeding,unless  and  until  a 
<;ertificate  shall  be  given  by  the  Registrar  of  the  said 
€ourt  of  Chancery  to  some  person  demanding  the 
same,  in  the  form  mentioned  in  this  section,  and 
registered  in  the  Registry  Office  of  the  County  or 
Union  of  Counties  in  which  the    lands  are  situate, 
the  title  or  interest  in  which  is  questioned  in  such 
bill  or  proceeding.     **I  certify   that  in  a  suit  or  Form  of 
proceeding  in  Chancery  between  A.  B.  and  C.  D. 
some  title  or  interest  is  called  in  question  in  the 
iollowing   lands,    (stating   them).      Provided    al-Notneoea. 
ways,  that  no  such  certificate  shall  be  required  to  ^^J^^. 
be  registered  in  any  suit  or  proceeding  for  fore- ure  suits, 
closure  of  any  registered  mortgage.*' 

"IV.  Efery  decree  of   foreclosure,  and  ©veryD^^^^ 
other  decree  in  Chancery  affecting  any  title  or  affecting 
interest  in  land,  shall  and  maybe  registered  by  may  be 
any  person,  in  the  County  Registry  Office,  in  the '®8^*®'®^ 
County  or  Union  of  Counties  where  such  land  is 
situate,  on  a  certificate  to  be  given  by  the  Registrar 
of  the  said  Court,  stating  the  substance  and  effect 
of  such  decree,  and  the  lands  affected  thereby.'' 

This  Act  was  amended  by  20  Vic,  cap.  56,  sec.  9,  Amended 
which  provided  that  where  a  bill  or  other  proceed-  ^fse.   *° ' 
ing  in  Chancery  is  filed  in  the  office  of  a  Deputy 
Registrar    of   the     same    Court,     such    Deputy 
Registrar  could  grant  the  certificate  referred  to  in 
the  former  Act. 

These  enactments  were  included  in  the  Con.c.s.u.  c. 
Stat.  U.  C,  cap.  89,  and  the  Registry  Acts  of  1865  lot  M^*' 
and  1868  respectively.  isfs  »nd 

.  1868. 

The  Commissioners  for  the  revision  of  the  stat- 
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ProyisioM^tes  have  omitted  them  in  the  consolidation  of  the 
in  B.  s.  Registry  Acts,  and  have  transferred  them  to  **  The 
XriO.    Chancery  Act  "(1). 

County  The  former  Registry  Acts  included  certificates 
Equity^*  of  bills  and  proceedings  taken  in  the  County  Court 
side.         on  its  Equity  side.     That  jurisdiction  has  since 

been  abolished  (2). 
By  whom      The  Clerk  of  Records  and  Writs,  Deputy  Begis- 
xnay  be     trars  of  the  Court  of  Chancery,  and  other  ofScials 
Bigned.      authorizedby  the  Court  in  that  behalf,  were  sub- 
sequently empowered  to  sign  such  certificates,  in 
the  same  manner  as  the  Registrar;  which  certifi- 
cates might  be  under  the  seal  of  the  Court,  or 
under  the  seal  of  office  (if  any)  of  the  officer  sign- 
ing the  same  (8). 
^™  Since  the  passing  of  the  Act  18  Vic,  cap.  127, 

0.127  nee- in  Order  to  affect  a  purchaser  or  subsequent  in- 
rr^r^  cumbrancer  with  notice  of  lis  pendens^  ft  has  been 
oertifioate.  requisite  to  register  a  certificate  of  lis  pendens,  in 

accordance  with  the  terms  thereof  (4). 
Effect  of  TJ^^Q  effect  of  a  lis  pendens,  upon  a  person  having 
derii.  notice  thereof  is  to  render  his  title,in  general,sub- 
To  what  ject  to  the  result  of  the  litigation.  It  extends, 
Does  not  however,  only  to  the  rights  in  question  in  the  suit 
extend  to  which  require  to  be  ascertained  ;  and  it  does  not 
twnot*  fl-Pply  to  8,ny  other  rights,  thoujrh  apparent  upon 
required  the  proceedings  in  the  suit;  such  as  the  equity  of 
cated  a  defendant  against  a  co-defendant,  which  is  not 
upon.  required  to  be  adjudicated  upon  for  the  purposes 
affSotT    of  the  suit  (5).     A  lis  pendens,  being  only  a  gene- 

(1)  Rev.  Stat.  (Ont.),  cap.  40.  a.  a.  90,  91. 

(S)  Law  Reform  Act  of  1868,  a.  4. 

(8)  87  Vic.  cap.  7,  a.  61 ;  40  Vic,  cap.  7,  Sched.  A.  (42). 

(4)  ShallcroBB  y.  IHxon.  5  Jann  Conv..  498 ;  Coote  on  MtgeSr 
888. 

(5)  Bellamy  ▼.  Sabine  ante;  Woralej ▼.  Earl  of  Scarborough ^ 
8-  Atk.  892  ;  see  l^ler  v.  Thomaa  28  Bear.  47.  Boll  ▼.  Hatohina, 
82.BeaT.616, 


<**^7n-]  CERTinOATSS   OF  LIB  PEimBMS.  19^ 

ml  notice  of  im  equity  to  all  the  world,  does  not  P?"®** 
affeot  any  particular  person  with  a  fraud,  unlcps  fraud. 
Buch  person  had  also  special  notice  of  the  title  in 
dispute  in  the  suit  (1).     The  effect  of  the  maxim  Oonvey- 
** pendente  lite,  nUinnovetur**  being  limited  to  th^taken 
rights  and  parties  to  that  suit,  it  does  not  abso-^^.^^'^ 
lutely  annul  a  conyeyance    taken   pendente  lite.  void. 
Therefore  a  plea  in  bar  to  a  bill  by  a  purchaser 
from  the  defendant,  with  actual  notice,  was  over- 
ruled (2).     Lis  pendens  and  its  effect  upon  subse-^*^®?*  . 
quent  purchasers  and  encumbrancers  ceases  upon  lu  pen- 
judgment  or  decree,  although  the  judgment  re-^^ 
mains  to  be  carried  into  execution  (8) ;  bnt  the  Us  when 
pendens  will  not  be  vacated  until  all  parties  entitled  ▼ac**®^. 
under  the  decree  have  received  the  be&efit  thereof 
(4).     If,  after  a  bill  is  filed  and  Us  pendens  regis-  Dismissal 
tered,  the  oflSce  copy  is  not  served  within  the  time  ^'^j^Jj'^'^ 
allowed  for  service,  the  bill  will  be  dismissed  with  servioe. 
costs  (5). 

It  will  be  noticed  that  in  the  case  of  a  suit  or  No  oertlfi* 
proceeding  for  the   foreclosure  or  sale  of  a  reg-^arylna. 

istered  mortgage  no  certificate  is  required.  mortgage 

^  suit. 

Where  L.  had  created  a  second  mortgage  after  a 
bill  had  been  filed  to  foreclose  a  prior  mortgage  Subse- 
upon  the  same  land,  wnich  was  registered  at  the^^^j^* 
time  the  second  mortgage  was  taken,  it  was  held  gagees 
that  the  mortgagee  in  such  second  mortgage  took  jeot^to  the 
subject  to  the  lis  pendens,  even  though  service  of  2*^^' 
the  bill  had  not  then  been  effected,  and  he  had  not  prior 
been  made  a  party  to  the  suit ;  and  a  bill  filed  by°*®^^**®' 
him  to  redeem  the  prior  incumbrance  after  a  final 

(1)  Mead  ▼.  Lord  Ossory,  8  Atk.,  242  :  as  to  what  amoonts  to 
pendente  lite  see  Jnson  v.  Gardiner,  11  Or.,  28. 

(2)  Metcalfe  ▼.  PolTertoft,  1  Yes.  &  6.  200. 
(8)  Jones  ▼.  Frost,  L.  B.  7  Chy. ,  778. 

(4)  Ambery  v.  Thornton,  6  P.  B.,  190 

(5)  Someryille  ▼.  Eerr.  2  Chy.  Cham.,  164. 
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foreclosure  in  such  suit  was  dismissed  with  costs. 
(1). 
Begistra-       By  the  Administration  of  Justice  Act  (2)  the 
Olden  and  Common  Law  Courts  are  empowered  to  make  and 
®*^FP^^"  iSBUb  orders  setting  aside  fraudulent  conveyances, 
in  Super-  and  lor  the  sale  of  the  lands  therein  comprised, 
Co^ty  '   *°^  *^®^  ^'  *^®  equitable  interest  of  any  judgment 
Courts,     debtor  in  lands;   and   any  rule  or  order  nisi,   or 
summons  to  show  cause  granted  by  the   Court   or 
Judge,  containing  a  description  of  the  land  in  ques- 
tion, may,  on  production  thereof,  or  of  a  duplicate 
thereof,  without  proof  of  signature  be  registered  in 
the  same  manner  and  to  the  same  effect  as  a  lis 
pendens  may  now  be  registered  in  the  Registry 
OflSce  for  the  County  or  Division  where  the  lands 
are  situate,  and  upon  the  discharge  in  whole  or  in 
part  of  such  rule,  order  nisi  or  summons,  the  rule 
or  order  discharging  the  same,  or  a  duplicate 
thereof  may  be  registered  in  like  manner. 
Adminis-      It  has  been  held,  notwithstanding  the  provisions 
jufltSe  *^'  ^^  *^®  Administration  of  Justice  Act,  that  a  pur- 
Aot  does,  chaser  who  had  recovered  judgment  at  law  for  the 
y^t^p^y  amount  of  a  depo8it,on  account  of  a  purchase  which 
from  pro-  had  been  reBcinded,had  a  right  to  institute  proceed- 

'Ocedinff  in  *  v.*  * 

Court  of   ings  in  the  Court  of    Chancery  to  enforce    his 
Chancery.  ^^^^  jjjg  object  being  to  obtain  lis  pendens  which  he 

could  not  obtain  at  law,  in  order  to  prevent  the 

vendor  disposing  of  his  lands  (3). 
Begistra-       Where   the  certificate  of  lis  pendens  has  been 
^^^^^  registered,  and  the  bill  is  afterwards  dismissed,  it 
missing     is  not  necessary  to  obtain  an  order  discharging  the 
vacate  lu  Certificate  from  the  Registry.     The  registration  of 

pcndiitt. 

(1)  Bobson  ▼.  Argue,  26  Gr.  407. 

(2)  Bev.  Stat  (Ont.)  cap.  49,   s.  10  et  seq. 

(3)  Bums  ▼.  Qriffin,  24  Gr.,  451.    See  Cochrane  y.  Franklin  13 
U.  C.L.J.  (N.  8.)91. 
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the  decree  dismissing  the  bill  being  sufficient  for 
all  purposes  (1). 

By  the  28  Vic.  Cap.  17,  sec.  4,  an  order  or  de- 
cree in  alimony  may  be  registered  in  any  Registry  Alimony. 
Office  in  the  Province,  and  such  registration  shall, 
so  long  as  the  ord^r  or  decree   registered   remains 
in  force,  bind  the  estate  and  interest  of  every  des- 
cription which  the  defendant  has  in   any  lands  in 
the  County  or  Counties  where  such  registration  is 
made  and   operate  thereon  for    the    amount    or 
amounts  by  such  order  or  decree  ordered  to  be  paid 
in  the  same  manner,and  with  the   same  effect,   as 
the  registration  of  a  charge  of  a  life  annuity  creat- 
ed by  the  defendant  on  his  lands  would ;  and  such 
registration  may  be  effected  through  a  certificate  gcate  of' 
of  the  Registrar  of  the  Court  of  such  order  or  d^^f/^" 
cree.     A  certificate  of  lis  pendens  should  not  be  suit  for 
issued  in  a  suit  brought  for  alimony  only  (2).  ^^'^^ 

A  decree  is  not  constructive  notice  to  any  per-  How  far  % 
sons,  who  are  not  pai*ties  or  privies  to  it;    and  oonoinsiye 
therefore  other  persons  are  not  presumed  to  have  "notice, 
notice  of  its  contents.    But  a  person  who  is  not«  a 
party  to  a  decree,  if  be  has  actual  notice  of  it,   (as 
by  registration  of  the  decree,)  will  be  bound  thereby, 
and  if  he  pays  money  in  opposition  thereto,  he  will 
be  compelled  to  pay  it  again  (3). 

Where  a  decree  on  further  directions  had  been  Reversal 
registered  against  lands,and  afterwards  the  original  2^^. 
decree  was  reversed  on  re-hearing,  YanEoughnet  cree. 
C.  held  that  the  order  reversing  the  original  de- 

(1^  Dexter  y.  Cosford.l  Ch7.Cham.22.  see  Graham  v.  Chalmers 
3  Chy.  Cham.  63.  Pooley  v.  Bosanquet,  7  L.  B.  (Ch.  Div,)  641, 
Chilton  ▼.  Lee,  lb. 

(2)  White  V.  White,  6  P.  B.  208. 

(8)  Story  Eq.  §  407  ;  Harvey  ▼.  Montague,  1  Vem.  67 ;  Davis  v. 
Earl  of  Strathmore,  16  Ves.  419. 
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cree  destroyed  the  lien  (1).  It  was  also  held  in 
this  case,  that  the  Court  cannot  discharge  the  11$ 
pendens  or  an  application  for  that  purpose — the 
^?^®^^mode  of  getting  rid  of  it  beinp:  by  dismissal  of  the 
otiupen-  bill.  Under  certain  circumstances,  the  writ  will 
^^^'  grant  an  order  vacating  the  registration  of  the  cer- 
tificate of  li$  pendens f  although  the  bill  be  not  dis- 
missed. As  where  a  fictitious  suit  was  brought  for 
the  express  purpose  of  registering  a  lis  pendens  to 
prevent  defendant  from  alienating  his  property  be- 
fore a  judgment  at  law  could  be  recovered,  an 
application  to  remove  the  bill  of  complaint  waa 
granted  upon  the  affidavits  filed,  showing  direct 
admission  by  the  placing  of  the  matter  of  the  suit 
for  an  early  hearing  (2). 

For  form  of  order  vacating  registry  of  certificate 
see  Appendix  A.  A  Registrar  is  not  obliged  to 
register  a  certificate  of  lis  pendens ,  unless  the  lands 
effected  thereby  are  clearly  mentioned  therein  (3). 

Begistrar       50.  Where  a  power  of  attorney  or  any  Bubstitution  thereof  is 
to  deliver  registered,  the  Begistrar  shall  deliver  a  certified  copy  or  copies  of 
certified     su<^  power  or  substitution  as  may  be  required  of  him,  and  of 
copy  of      ^  ^^^  documents  aforesaid  connected  with,  or  relating  to  the 
power  of    sftme,  under  his  signature  and  seal  of  office,  in  which  certificate 
attorney    ^  shall  declare  the  time,  place  and  other  particulars  of  registra- 
registered.  ^^^^  ^  ^  other  cases  under  this  Act,  and  he  shall  also  declare 
that  the  copy,  which  he  so  delivers,  is  a  true  copy  of  the  Power 
or  substitution,  and  of  all  the  other  documents  connected  with  or 
relating  to  the  same  of  which  they  frespectively  purport  to  he- 
copies,  and  that  the  originals  have  been  duly  deposited  in  hia 
office  according  to  the  statute  in  that  behalf,  81  Y.,  c.  20,  s.  47. 

Firit  al-        Letters  or  Powers  of  Attorney  were  first  admitted 

lowed  to 

be  regis-    to  registry  under  the  Act,  16  Vic,  cap.  187,  sec.  7, 

icT^^c^^    which  provided,  that  whenever  after  the  passing  of 

0.187.  *     that  Act,  a  deed  or  conveyance  should  be  executed 

under  a   letter  or  Power  of  Attorney  from  the 

grantor  or  grantors,  a  memorial  of  such  letter  or 

(1)  Graham  v.  Chalmers.  2  Chy.  Cham.,  68.  ■••  D«xt«r  t.  Cot- 
ford  1  Chy.  Cham.  22. 

)  Jameson  v.Laing  7  P.R.  404.  See  White  v.  White,  6  P.B.  208. 
~  L  re  Thompaon  and  Webster,  26  U.  C.  R..  287. 


(2)  Jam 
(8)  In] 
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Power  of  Attorney  might  be  registered  upon  the 
eame  conditions  as  other  memorials.    The  Act  20,  ^^7}S'* 

c  127 

Yio.,  cap.  127,  sec.  5,  extended  the  registration  of 
Powers  of  Attorney,  to  those  under  which  instru- 
ments might  be  executed  out  of  the  Province.  The 
memorial  of  the  Power  of  Attorney  was  in  either 
case  required  to  be  under  the  hand  and  seal  of  one 
or  more  of  the  constituents,  or  of  the  constituted, 
and  attested  by  two  witnesses,  one  of  whom  was 
also  to  be  a  witness  to  the  Power  of  Attorney. 

These  statutes  referred  only  to  Powers  of  Attor- 
ney, under  which  "deeds,  conveyances  and 
assurances"  were  executed;  those  under  which 
discharges  of  m(»rtgages  and  other ''  instruments," 
were  to  be  executed  were  first  expressly  provided 
for  by  the  Registry  Act  of  1865;  the  forty-seventh  Reg.  Aot 
section  of  which  Act  is  identical  with  section  fifty  ^'^®^' 
of  the  i»resent  Act. 

This  section  is  designed  to  meet  the  inconven-  objeet  of 
ience  experienced  prior  to  the  Registry  Act*®^**^- 
of  1866,  when  the  Power  related  to  lands  lying 
in  different  Counties  or  Registration  Divisions ;  in 
such  a  case,  as  the  Power  would  be  registered  in 
one  County  or  Division,  a  fresh  Power  had  to  be 
obtained  sometimes  at  great  trouble,  in  order  to 
register  the  same  in  another  County  or  Division. 

The  word  "aforesaid"  in  the  fourth  line  from  the       / 
top  of  the  section,  although  appearing  in  the  Reg-  ^^^ 
istry  Acts  of  1865  and  1868,  should  be  expunged,  seotion. 
being  evidently  an  error  overlooked. 

The  privilege  hereby  conferred,  of  obtaining  as 
many  certified  copies  of  the  Power  as  the  party  ^'^^ 
Tegistering  the  same  may  de8ure,£acilitate8  thereg-^^.^ 
istration  of  the  Power  in  other  Counties  or  Divis- 
ions,aB  provided  for  in  the  two  following  sections. 

It  will  be  noticed  that  the  Act  provides  for  the 
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delivery  by  the  Registrar  to  the  party  requiring  the 
w)pie8  e£    ^^^^»  ^^  addition  to  the  certified  copy  or  copies  of 
other  doc.  the  Power,  certified  copies  of  the  documents  con- 
nected with  or  relating  to  the   Power,   presumably 
of  those  instruments  executed  thereunder. 
Confused       The  language  of  the  section,  in  speaking  of  the 
of  section,  contents  of  the  certificate  to  be   given  thereunder, 
is  not  very  clear  or  distinct.     It  asdumes  that   the 
party  obtaining  a  certified  copy  of  the  Power  is 
also  obtaining  a  certified  copy  or  copies  of  the  in- 
struments connected  therewith ;  as  the  certificate,in 
addition  to  the  other  information  usually  contained 
in    other    cases    under  the   Act  must   include  a 
a  declaration  by  the  Registrar  that  the  copy  de- 
livered by  him  is  a  true  copy,  not  only  of  the  Power, 
but  also  of  the  other  documents,  etc.,  and  that  the 
originals  have  been  duly  deposited,  etc. 
What  if        If  the  party  requires  and  obtains  a  certified  copy 
other*  ^'-  ^^  *^®  Power  Only,  and  does  not  require  a  certified 
Btruments  copy  of  the  other  documents  connected  with  such 
^J^*/®"  Power,  in  what  form  shall  the  Registrar  give   his 

certificate  ? 
Intention      The    intention    of    the    Legislature    must    be 
Legisia-    gathered  from  the   whole   statute,  where  in  any 
*^®-         particular  section  it  is  not    clearly  discernible. 
Under  the  twentieth  section  of  this  Act  the  Reg- 
istrar is  empowered  to   grant  certified   copies  of 
registered  instruments  "when  required   and   upon 
payment  of  legal  fees;"  and  under  the  twenty-first 
section,  he  is  to  furnish  such  copies  "on  request  of 
any  person.*' 
Strained       It  would  be  giving  a  strained  and  arbitrary  con- 
Sm  to*°    struction  to  this  section  to  hold,  that  as  the  form 
hold  that  of  the  certificate  to  be  given  by  the  Registrar  im- 
other^doc-  P'^®^  *^**  when  a  certified  copy  of  the  Power  is 
nments     given,  it  should  be  accompanied  by  a  certified  copy 


^^=^▼1^1         COPIES   OF   POWERS   OP   ATTORNEY.  185 

% 

of  every  instrument  connected  therewith,  a  copy  of™^?*^- 
every  instrument  registered  in  the  office,   and  ex-  aooom- 
ecuted  under  such  Power,  should  invariably  ac-^^^^ 
company  the  copy  of  the  Power. 

Section  fifty-one  post  forbids  such  an  interpre- 
ation  as  it  refers  to  the  registration  of  the  copy  of  the 
Powe*  onlv,  and  does  not  extend  to  the  registration 
of  the  accompanying  copies  of  instruments  con- 
nected therewith;  which  indeed  it  could  not  do,  as 
the  instruments  referring  to  lands  situate  in  the  Di- 
vision where  originally  registered  and  generally  to 
such  lands  alone,  could  not  be  received  for  registry 
where  the  lands  do  not  lie. 

It  is  clear,  therefore,  that  a  certified  copy  of  the  Amend- 
Power  alone  can  be  obtained, and  that  the  certificate  ™ction 
then  must  refer  to  that  alone.  It  would  be  more  sat-  desirable, 
isfactory,   however,  if  this  section  were  amended, 
so  as  to  remove   all   doubts  by   striking  out  the 
word  "aforesaid"  above  referred   to;  by   inserting 
the  words  "if  required",  after  the  word  "same**  in 
the  fifth  line  from  the   ton;   and   by  stating  more 
clearly  what  the  certificate  should  contain. 

A  form  of  the  certificate  under  this  section  will 
be  found  in  Appendix  A. 

51.  Every  such  certified  copy  where  the  original  Power  or  sub-  •,  , 

stitution  is  deposited  as  aforesaid,  may  be  registered  in  any  other  ^^  f'^^ 
Betastry  Office,  by  deposit  thereof,   without  production  of  the  ®"®°*  ^*^. 
original  Power  or  substitution,  and  without  proof  of  any  kind,  ?^   certi- 
other  than  the  production  of  the  copy  so  certified  as  aforesaid.         copy. 
81  V.  c.  20,  8  48. 

This  section  dispenses  with  any  proof  of  execu-  Effect  of 
tion  of  the  original  Power,  by  authorizing  the  reg-  ^^  ^^' 
istration  of  the  certified  copy  upon  the  mere  pro- 
duction of  such  copy.  The  effect  of  such  certified 
copy  is,  for  registration  purposes,  analogous  to  the 
case  of  a  Becord,  which,  when  used  as  evidence, 
proves  itself. 
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52.  Eyery  such  certified  copy  of  a  Power  of  Attorney  or  6nb« 
stitntion  entitled  to  be  received  in  all  cases  in  place  of  the  original 
as  prima  faeie  evidence  of  the  original  Power  or  subetitntcHi  and 
of  due  ezecation,provided  that  notice  has  been  given  in  the  manner 
•et  forth  in  section  forty-six  of  the  ''Evidence  Act."  81  V.  o. 
20,  s  49. 

Not  only  is  the  certified  copy  of  the  Power  en- 
titled to  be  received  and  registered  by  the  Begistrar 
of  another  County  or  Registration  Division  upon 
its  mere  production,  but  provision  is  herein  made 
for  its  reception  in  all  cases  in  place  of  the  original 
Power,as  prima  facie  evidence  of  such  power  and  of 
its  due  execution  ;  provided  that  the  party  desiring 
to  use  such  certified  copy  in  lieu  of  the  original 
Power  gives  notice  to  the  opposite  party,  at  least 
ten  days  before  the  trial,  of  such  intention  and  such 
opposite  party  neglects  to  intimate  within  four 
days  after  receipt  of  the  notice  that  he  disputes  the 
validity  K)f  the  original  Power.  In  case  such  inti- 
mation is  given  within  the  four  days  the  certified 
copy  cannot  be  used  (1).  This  section  appertains 
rather  to  the  department  of  evidence  than  to  that 
of  registration  of  documents. 

^.  Where  it  is  desired  to  register  an  instrument,  other  than 
a  will,  in  more  than  one  Begistry  Office,  the  same  may  be  regis- 
tered  in  like  manner  as  is  provided  as  to  Powers  of  Attorney  by 
sections  fifty  and  fifty-one  of  this  Act.    89,  V.  25,  s  6. 

The  facilities  granted  under  the  preceding 
section  for  the  registration  of  Powers  of  Attorney 
in  more  than  one  Registry  Office,  were  extended  to 
the  case  of  all  other  instruments,  except  Wills  by 
the  statute,  89  Vic,  cap.  26,  set).  6,  from  which 
this  section  is  taken. 

54.  Every  notarial  copy  of  any  instniment  executed  in  the 
Provitfoe  of  Quebec,  the  original  of  which  is  filed  in  any  notarial 
office  according  to  tiie  law  of  Quebec,  and  which  cannot  therefore 
be  produced  in  Ontario,  and  every  prothonotarial  copy  of  any 
inafrnment  executed  in  Quebec  shail  oe  received  in  lieu  of  and  as 
prima  faeie  evidence  of  the  original  instrument,  and  may  be 

(1)  Rev.  Stat.  (Ont.)  chap.  62,  sec.  46.  See  page  57  ante. 
See  Canada  Permanent  L.  A  8.  Co.  v.  Page,  80.TJ.  C.  P.  1. 
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registered  and  treated  under  this  Act  for  all  purposes  as  if  it  were  ecated  in 
in  faet  the  original  instrument,  and  snch  notarial  or  protho-  Quebec, 
notarial  copy  shall  be  registered  without  any  other  or  further    - 
proof  of  the  execution  of  the  same,  or  of  the  original  thereof, 
with  the  seal  of  the  notary  or  prothonotary  attached,  34  T.,*  c.  3S, 
J.  2. 

According  to  the  laws  of  the  Province  of  Quebec,  ®/J^®^ 
deeds,    conveyances,    assurances    and  all  ^otber  according 
instruments  affecting  land  are  drawn  before  &i^d^r^ebec! 
fiigned  by  Notaries  Public,  a  profession  distinct  from 
that  of  Advocates.     The   notary  files  and  retains 
the  originals  in  his  office,  keeping  an  official  index 
thereof,  and  numbering  the  several  instruments  in 
the  order  that  they  are  drawn  and  executed  before 
him.     Certified  copies  of  such  instruments  are  by 
the  laws  of  that  Province  made  authentic  evidence. 
Upon  the  death  of  the  Notary  Public,  his  heirs  are 
by  law  required  to  deposit  the  original  deeds  filed 
by  him  in  Court,  whence  copies  or  extracts  certified 
by  the  prothonotary  of  that  Court  iuay  be  obtained. 

The  duties  of  a  notary  in  respect  to  instruments 
drawn  before  and  passed  by  him  are  defined  by 
the  Act,  88  Vic,,  cap.  28,  (Q.) ;  and  as  it  may  be33  Vic^ 
found  convenient  to  refer  thereto,  the  leading  pro-  ^'     ^ 
visions  of  that  Act  are  briefly  summarized  as 
follows : 

[The  Acts  relating  to  Notaries  Public  have  been 
since  consolidated  and  amended  by  89  Vic,  c.  88 

(Q).] 

All  instruments  must  contain  the  name  and  place  Contents 
of  residence  of  the  notary,  together  with  the  names,  ments. 
additions  and  residences  of  the  witnesses,  and  the 
day  of  the  month  and  year  when  passed  (sec.  29). 

They  must  be  written  in  the  same  handwriting ;  How  writ- 
the  names,  surnames,  additions  and  residences  ol   ^ 
the  parties  to  the  instrument  and  witnesses  thereto, 
amounts  and  dates  must  be  set  forth  at  lengths 
powers  of  attomeyi  under  which  a  party  contracts, 
10 
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must  be  annexed  to  the  minute,  unless  executed 
*    before  a  notary,  and  be  sufficiently  described  in  the 
minute,  which  must  state  that  it  was  read  to  the 
parties.    Blank  forms  may  be  used,  but  the  blank 
spaces  must  be  filled  in  with  a  heavy  stroke  of  ihe 
pen  (sec*  80). 
Howeze*      The  instrument  must  be  signed  by  the  parties, 
witness  and  notary ;  the  last  making  mention  of 
such  fact  at  the  end  of  the  instrument.    If  any 
parties  are  unable  to  sign,  the  notary  must  alse 
record  at  the  end  of  the  instrument,  a  declaration 
of  such  inability  (sec.  81). 
Margiiua       Notes  and  additions  (with  the  exception  of  those 
addUi^.  hereinafter  mentioned,)  are  to  be  written  in  the 
margin,  and  signed  or  paragraphed  as  well  by  the 
notaries  as  by  the  parties ;  otherwise  such  notes 
and  additions  will  be  null.    Where  the  length  of 
the  note  requires  it  to  be  carried  to  the  end  of  the 
instrument  it  must,  in  addition  to  being  signed  or 
paragraphed  as  aforesaid,  be  further  expressly 
approved  of  by  the  parties,  under  pain  of  nullity 
(sec.  82). 
No  inter.      No  words  are  to  be  written  over  or  interlined,  nor 
Sowed!"  ^^^  additions  be  made  in  the  body  of  the  instru- 
ment.    Words  erased  are  to  be  erased  in  such  a- 
manner,  as  to  enable  the  number  of  them  to  be 
established  in  the  margin  of  the  corresponding 
page,  or  at  the  end  of  the  instrument,  and  approved 
of  in  the  same  manner  as  marginal  notes  (sec.  88). 

In  what  There  may  be  executed  and  delivered  on  demand 
£^n«fd^'  the  parties,  en  brevets,  singly,  or  in  duplicate, 
not  be  life  certificates,  partial  releases,  procurations, 
notaiys  powers  of  attorney,  acts  of  notoriety,  discharges 
ofSot.  qI  i^ent  or  farm  rent,  of  salaries,  of  arrears,  of  rent 
or  pensions,    obligations  or    agreements  purely 
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pefBOttftl,  unless  their  e£Feot  is  to  be  perpetual,  and 
pass  from  the  eontracting  parties  to  their  heirs,  or 
representatives ;  declarations, '  notioes  of  family 
oooncils,  appointments  and  reports  of  experts, 
attestations,  disavowals,  releases,  discharges  in 
respect  of  papers  and  movables,  and  other  docu- 
ments, the  effect  whereof  must  not  be  perpetual,  or 
which  do  not  confirm  or  discharge  the  effect  of  a 
deed  executed  en  minute  (39  Vic,  c.  88,  s.  68). 

The  right  of  executing  copies  of  a  minute  shall  Bight  of 
be  exclusively  vested  in  the  notary  or  prothondtary  ™^^ 
who  is  in  possession  thereof.    But  any  notary  may 
execute  a  copy  of  any  act  which  shall  have  been 
lodged  with  him  as  a  minute  (sec.  86). 

Notaries  must  not  permit  any  minute  to  go  out  Kotarynot 
of  their  possession,  except  in  cases  provided  for  by  ^F^ . 
law,  and  in  virtue  of  a  judgment.    In  such  cases  ntes. 
they  must  draw  up  and  sign  a  ftiesimile  of  such 
minute ;  which,  after  being  certified  to  as  correct 
by  the  Judge  or  prothonotary  of  the  district,  is  to 
be  substituted  for  such  minute,  until  the  latter  is 
restored  on  payment  of  his  fees  (sec.  87). 

Instruments  passed  before  a  notary  must  beKnmbdr- 
numbered  consecutively  (sec.  88).  mginBtm. 

ments. 

Notaries,  when  required,  must  deliver  certified  Certified 
extracts  from  theur  minutes ;  and  prothonotaries  of  ®**'*®**' 
the  Superior  Court,  may  deliver  extracts  from  the 
minutes  lawfully  in  their  custody  and  possession, 
which  certified  extracts  shall  be  authentic  evidence 
of  their  contents,  until  proceeded  against  by  im- 
probation.  The  certified  extracts  are  to  contain 
the  date,  nature  of  deed,  christian  and  surnames, 
addition,  place  of  abode  of  parties,  place  where 
the  deed  passed,  the  name  of  the  notary  receiving 
the  same,  the  desired  parts  of  the  instrument  at 
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full  length,  and  the  day  npon  which  the  extract  is 
delivered  (sec.  41). 
hMh*       The  minnteti  and  depositories  of  any    notary 
ftny  Nota- dying  since  the  24th  of  February,   1868,   or  who 
3terFeb  ^^^  resigned,  or  desires  to  retire  from  practice,  or 
u,  1868.   leaves  his  judicial  district  may,  by  the  permission 
of  the  Lieutenant-Governor  in  Council,  ^duly  an- 
nounced in  the  Official  Gazette,  and  with  the  con- 
sent of  such  notary,  his  heirs  or  representatives,  be 
transferred  to  another  notary  resident  in  the  same 
plac^,  or  within  twelve  miles  thereof,  but  within 
the  same  district  (sec.  42). 
Rights  of      The  purchasing  notary  and  his  successors  ob- 
ST^nT   **^^°8  such  minutes  and  depositories,  may  deliver 
aiy.  certified  copies  thereof,  signed  and  certified,  which 

copies  shall  be* authentic  evidence  thereof;  provid- 
ed that  in  certifying  he  mentions  the  date  of  the 
Order  in  Council  under  which  the  minutes  pass- 
ed into  his  hands  (sec.  48). 
When  Unless  an  Order  in  Council  has  been  obtained 

minutes    under  section  forty-two,  the  minutes  of  any  de- 
poBitoriei  ceased  notary,  or  of  one  becoming  incapable  of 
^3J^^    acting  or  refusing  to  act  and  to  deliver  copies  of 
▼ith  pro-  his  notarial  deeds,  or  who  has  been  interdicted,  or 
of  Siiper?^  removed  from  office,  or  left  his  domicile,  or  desirous 
ior  Court,  ^f  withdrawing  from  practice,  or  is  incapable  of 
practice,  or  is  declared  so  to  be,  shall  be  deposited 
by  him  or  his  heirs  or  legal  representatives  in  the 
office  of  the  protbonotary  of  the  Superior  Court  for 
the  district  in  which  such  notary  resides  or  resided 
(sec.  48). 
On  resuming  practice  such  minutes  so  deposited 

When       will  be  restored  to  him  (sec.  49,  ss.  4). 

minutes 

returned.      Copies  of  the  minutes  so  deposited,  certified  and 

Prothono.  signed  by  the  protbonotary  having  the  custody 
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thereof,  shall  be  anthentic,  and  be  received  in  evi-  **".»! 
dence  in  the  same  manner,  and  to  the  same  extent, 
as  if  signed  and  certified  to  by  the  notary  who 
passed  the  minutes.  Deposit  of 

Under  the  Act  18-14,  Vic,  chap.   89,   in    cases  ^S;***" 
arising  under  section  forty-two  of  the  above  recited  Board  of 
Act,  the  minutes  were  required  to  be  deposited  with    ^     ^* 
the  Board  of  Notaries,  and  certified  copiea  of  such 
minutes  were   delivered  by  the  Secretary  of  the 
Board,  which  copies  were   authentic.     This  prac- 
tice continued,  until,  by  the  Act  20,  Vic,  cap.  44, 
(Con.  Stat.   L.  C.  cap.  73)  it  was  provided  that  the 
minutes  should  be  deposited  with  the  protbonotary 
of  the  Superior  Court  as  set  forth  above.  Transmit- 

By  section  forty-seven  of  the  Act  88  Vic,  cap.  28*^^^PJ^- 
(Q.)  the  notarial  documents  and  papers  transmitted  to  remain 
by  the  Board  of  Notaries  to  the  protbonotary  of  the  Records. 
Superior  ^ourts  were  declared  to  remain  as  part  of 
the  records  of  the  latter  office.  Notarial 

Under  the  Act  84  Vic,  cap.  18,  sec.  8  (Q.),  every  ^p^^^,*^ 
copy  certified  by  a  notary  of  any  document  annex- i^^'^j^ 
ed  to  the  minute  of  one  of  bis  acts  shall  be  prima  p^of. 
facie  proof  thereof,  and  be  considered  as  authentic  **  Min- 

The   word   "minutes"    mentioned  in  the   Acts'**®"' 
above  referred  to  means  the  originals.  Copies  of 

In  addition  to  notarial  minutes   deposited  with^'^*' 
the  Protbonotary  he  delivers  and  certifies  to  copies 
of  probated  wills  which   have   been  made  before 
witnesses,  or  in  holograph  form,  and  also  of  all 
other  documents  of  record  in  the  Supreme  Court,    seal  of  the 
It  is  to  be  noticed  that  the  seal  of  the  notary  or^°*"y» 

•^        <ko  ,  mast 

protbonotary  is  necessary  to   be   annexed   to   the  be  affixed, 
certificate  under  this  section. 

A  certified  copy  of  a  power  of  attorney  to  convey  power  of 
lands  from  the  deposit  of  notarial  records  in  thej^*^^^ 


142  nM>OF  FOB  BBOnTBATXOM.  [^'"iSiT" 

of  fJoSuN  ^'^^^°^®  ^^  Quebec,  under  the  corporate  seal  of 
let  admiihthe  Board  of  Notaries  of  Montreal,  is  admissible  in 
^^enoe.  evidence ;  it  being  presumed  that  such  power  of 
attorney,  though  not  in  itself  an  official  document, 
came  officially  into  the  hands  of  the  notary,  among 
NoUriai  whose  records  it  was  found  (1). 
denoe  Under  the  thirty-second  and  thirty-third  sections 

"mETi.^**^^  "Evidence  Act"  (2)  a  notarial  copy  of  any 
denoe  notarial  act  or  instrument  in  writing  made  in  the 
Province  of  Quebec  before  a  notary,  filed,  enrolled 
or  enregistered  by  such  notary  is  receivable  as  ev- 
idence in  any  judicial  or  other  proceeding  either  at 
Law  or  in  Equity  in  this  Province  in  lieu  of  the  orig- 
inal, and  will  have  the  same  effect  as  if  the  original 
were  produced ;  but  may  be  rebutted  or  set  aside 
upon  proof  that  there  is  no  such  original  or  that 
the  notarial  copy  is  not  a  true  copy  of  the  original 
in  some  material  particular,  or  that  tj^e  original 
is  not  an  instrument  of  such  a  nature  as  may,  by 
the  law  of  Quebec,  be  taken  before  a  notary,  or  be 
filed,  enrolled  or  enregistered  by  a  notary  in  Que- 
Efleot  of   bee. 

Snr^B^      It  is  conceived  that,  in  analogy  to  the  provisions 

tered  no-   of  the  Evidence  Act,  the  effect  of  the  registration 

^py.        of  a  notarial  copy  registered  under  this  section 

can  be  discharged,  and  the  priority  gained  by  such 

registration  be  set  aside,  upon  the  same  grounds  as 

Word  ^^     in  the  case  of  other  documents. 

■eSfon  is"     Notwithstanding  the  word  *'  may  "  in  the  seventh 

reaUy  im-  jj^^  fj.Qj^  ^^q  ^.^p  ^f  this  section,  the  Registrar  is 

obliged  to  register  such  notarial  or  protbonotarial 

copy,  the  option   of  registering  such  copy  being 

confined  to  the  party  desiring  to  register. 

(1)  Gray  et  al.  ▼.  MoMUlan,  5  U.  C.  P..  iOO. 

(2)  Bey.  Stat.  (Ont.)  cap.  62. 


'^"^mT"']  BXOMTBAVKm   AT   WULL  UBMOTH.  148 


CHAPTER  Vin. 

MAMNEB  OF  BBOISTEBING. 
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|57.  Instruments  relating  to  sevend  lots  in  different  localities. 

{68.  Begistration  of  deeds  containing  lands  situate  yi  more 

than  one  Connfy,  and  of  whi<£  no  memorial  has  been 

exeonted. 
{69.  Copying  into  Registry  Book.    Filing  away  instrument 

and  affidavit.    Certificate  and  its  effect. 
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66.  All  instruments  that  may  be  registered  under  this  ActAllregis- 
«hall  be  registered  at  full  length,  including  erery  certificate  and  trations  to 
affidavit,  excepting  certificates  by  the  Registrar,  accompanying  be  at  full 
the  same,  upon  and  by  the  delivery  to  the  Begistrar  of  tne  orig- length  and 
inal  instrument,  when  but  one  is  executed,  or  when  such  instru-  how. 
ment  is  in  two  or  more  original  parts,  upon  and  by  delivery  of 
one  of  such  parts.    31 V.,  c.  20,  s.  62. 

Prior  to  the  Registry  Act  of  1865,  the  method  of  Begistra- 
xegistering  instruments  was  by  means  of  a  memo-  memorial 
rial,  which  contained  merely  the  date,  the  names  P"<>'*° 
and  addresses  of  the  parties  and  witnesses  to  the  of  1S66. 
instrument,   and  the    description  of   the    lands 
affected  as  contained  therein ;   and  afforded  but 
very  slight  and  unsatisfactory  information  as  toj^*^****"* 
the  other,   frequently  the  most  important,  por-mode. 
tions  of  the  instrument.    For  example,  it  was  not 
necessary  under  the  Registry  Act  of  1795,  in  the 
memorial  of  a  mortgage,  to  notice  the  proviso  for 
xedemption  (1). 

The  Registry  Act  of  1865   (2),  effected  a  long  Registra- 
needed  reform  in  this  respect,  and  required  thatJj^Tiength 
all  instruments,  executed  from  and  after  the  first  ^o™  !»* 
day  of  January,  1866,  should  be  registered  at  full 

(1)  Hamilton  v.  Lyons,  6  O.  S.,  603. 

(2)  Sec.  80. 
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length,  including  every  certificate  and  affidavit, 

except  certificates  by  the  Begistrar. 
RegUtra-       The  idea  of  registering  instruments  in  full,  is  by 
not  a  mod- no  means  a  modem  one.     So  long  ago  as  the  year 

option'    ^^^^'  ^  ^®^  ^^^^^  P"^^  *^  ^^^  passage  of  the  first 

Sir  Registry  Act,  Sir  Mathew  Hale  urged  the  adoption 

Haie^^'^    of  this  method,  in  an  essay  entitled  "  a  Treatise, 

shewing  how  useful,  safe,  reasonable  and  beneficial 

the  enrolling  and  registering  of  all  conveyances  of 

land  may  be  to  the  inhabitants  of  this  kingdom." 

iTsf  ^       The  Imperial  Act  8,  George  II.,  cap.  6,  contains 

Geo.  8,      a  provision  allowing  parties  to  have  instruments 

^'  '         registered  at  full  length.  . 

^^^^iA^      In  this  section,  the  word  "  delivery  '*  imports  a 
livery.''   "delivery  for  the  purpose  of  being  retained  by  the 
Begistrar ;  not  the  ordinary  delivery  of  more  than 
one  original  part,  for  the  purpose  of  enabling  the 
Begistrar  to  compare  with  the  one  to  be  retained, 
and  to  obtain  a  certificate  of  registration  endorsed 
thereon. 
What  oer-     The  certificates  which  are  to  be  registered  in 
are  meant,  full,  with  the  instrument,  include  Judges*  certifi- 
cates as  to  proof  of  execution,  having  been  ad- 
duced under  section  forty-seven  ante,  certificates 
by  the  Judge,  authorizing  Bar  of  Dower  (1) ;  and 
in  fact  every  certificate,  other  than  those  given  by 
Begistrars. 
Not  neces-     Though  it  is  more  convenient,  and  less  trouble- 

sarytode-  ,       t%      •  •      •  .   t     « 

liver  aU    some  to  the  Begistrar,  it  is  not  essential  that  a 

piuSrat    P^^^y  desiriiig  to  register  an  instrument,  which  is 

same        executed  in  more  than  one  original  part,  should 

^^'        deliver  to  the  Begistrar  all  of  the  originals  at  one 

time.     He  can   produce  one,  and,  provided  it   is 

accompanied  by  a  proper  affidavit  of  execution, 

(1)  SeeBev.  Stat.  (Ont.)  caps.  126-127  ;  43  Vie,  e.  U,  s.  4. 
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the  Begistrar  must  receive  it  Bnd  register  it.  After- 
wards, if  the  party  desires  to  obtain  a  certificate  of 
registration  endorsed  upon  any  of  the  duplicate 
originals^  he  can  do  so  by  delivering  such  duplicate 
or  duplicates  to  the  Begistrar,  who,  on  comparison 
of  the  same  with  the  original,  is  obliged  to  endorse 
a  certificate  of  registration  upon  each  of  such 
duplicates.. 

It  is  not  at  all  probable  that  instruments  in 
duplicate  will  be  presented  for  registration  in  the 
scanner  above  mentioned;  but  cases  may  some- 
times occur,  where  a  duplicate  original  intended  to 
be  presented  and  endorsed  at  the  time  of  the  reg- 
istration of  the  other  is,  from  some  cause  or  other, 
not  forthcoming.  In  such  a  case,  the  registration 
of  the  duplicate  produced  need  not  be  delayed  or 
affected ;  the  missing  duplicate  can,  at  any  time 
afterwards,  be  presented  to  the  Begistrar  for  en- 
dorsation  of  certificate  of  registration. 

56.  In  case  one  of  two  or  more  original  parts  is  registered,  Instm- 
the  Registrar  shall  endorse  upon  each  of  such  original  parts  a  ments  iii 
a  certificate  of  such  registration,  in  the  form  of  Schedule  G.  to  two  or 
this  Act,  and  saeh  original,  so  certified,  shall  he  received  as  more 
prima  facie  evidence  of  the  legistration  and  of  the  due  ezecntion  parts, 
of  the  same— 81  Y.,  c.  20,  s.  53. 

Under  the  fifty-ninth  section  post,  the    Regis- ^ff®«*  ®' 
trar  is  required  to  endorse  a  similar  certificate.      under  thi» 

But  while,  by  the  section  now  under  remark,  ittSnsJ" 
is  declared  that  the  certificate  shall  be  received  asP^'*- 
prima  facie  evidence  of  both  the  registration  and 
due  execution  of  the  instrument,  the  duplicate 
original  of  which  is  so  certified  to,  the  fifty-ninth 
section  only  declares  the  certificate  to  be  evidence 
of  registration. 

It  is  not  easy  to  see  why  any  distinction  should 
be  drawn  by  these  sections  as  to  the  effect  of  the 
certificate ;  for  it  is  clear,  that  if  under  the  present 
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seotion  the  certificate  is  prima  facie  eyidence  of  the 
execution  of  the  instniinent,  upon  a  duplicate 
original  of  which  it  is  endorsed,  it  is  equally  avail- 
able as  such  in  any  proceedings  in  a  Court  of  Law 
or  Equity,  independent  of  the  provisions  of  the 
fiity-ninth  section.  The  latter,  by  providing  that 
the  certificate  shall,  under  that  section,  be  evidence 
of  registration,  does  not  imply  that  it  shall  be  con- 
fined to  evidence  of  that  fact  alone. 

Under  the  Registry  Act  of  1796  it  was  at  one 
time  held  that  the  certificate  of  registry  endorsed 
on  a  deed  was  conclusive  evidence  of  such  registry, 
and  could  not  be  impeached  by  evidence  of  irregu- 
larity (1).    It  was  subsequently  held  that  it  was 
prima  facie  evidence    only  (2).    SemMe,  that  a 
certificate  of  a  discharge  of  mortgage,  endorsed  on 
the  mortgage,  is  sufficient  evidence  of  the  re-con- 
veyance, without  proof  of  the  execution  of  the  dis- 
charge itself  (8). 
EvidMioe      In  an  action  of  ejectment  the  plaintiffs,  in  proof 
of  eject-    of  a  mortgage  under  which  they  claimed  title,  pro- 
ment.       duced  the  registered  duplicate  original  thereof,  with 
the  Begistrar's  certificate  endorsed  thereon.    It 
was  held,  that  by  virtue  of  this  section  there  was 
prima  facie  evidence  of  the  due  execution  of  the 
Mortgage  (4). 
PreBomp-      The  Court  will  presume  that  the  person  signing 
*^®^*        the  certificate  of  registration  endorsed  upon  an 
instrument  is  the  Registrar,  at  the  time  when 
instrument  was  registered  (5). 
Whenoer.     ^  certificate  of  registration  endorsed  upon  a 

tifioate  (ij  Doe  d.  RusseU  v.  Gillett,  M.  T.  3  Vie. 

(2)  Doe  d.  McLean  ▼.  Manahan,  1  U.  C.  B.,  491.    See  Doe  d. 
Brennan  ▼.  ONeil.  4  U. C.  B.,  8, 

(3)  Doe  d.  Grookshanky.  Humbentone,  6  0.  B.  108. 

(4)  Canada  Permanent  L.  &  S.  Go.  t.  Page,  80  U.  C.  P.  1.    See 
Blly  Y.  Morray,  L.  B.  1  C.  P..  667. 

(5)  BriggB  T.  MoBride,  1  Fog.  dt  Bar.,  668. 
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deed,  and  dated  in  1866»  stated  that  the  deed"^^^^^ 
xras  registered  upon  29th  April,  1886.  Quert, 
whether  the  certificate  should  not  have  been  made 
at  the  time  the  deed  was  registered  (1).  Quere, 
whether  a  proper  certificate  could  not  be  endorsed 
at  the  trial  (2). 

A  certificate,  given  under  the  New  Brunswick  ^ 
Begistry  Laws,  was  held  to  be  sufficient,  although 
it  did  not  certify  that  he  was  the  Registrar  of  the 
County  in  which  the  lands  were  situate ;  it  being 
held  that  extrinsic  evidence  of  that  fact  could  be 
adduced  (8). 

The  certificate  is  required,  by  our  Act,  to  be  Most  Hb 
sndor$ed  upon  the  registered  instrument  and  dupli-  ^^  ^" 
cates,  if  any.    Under  the  Quebec  Begistry  Laws, 
it  is  no  objection  to  the  sufficiency  or  validity  of 
ihe  certificate,  that  it  is  written  upon  a  separate 
sheet  than  that  upon  which  the  deed  is  written  (4). 

57.  When  any  instnunent  inolndei  different  lots  or  paroela  of  Instm- 
land  situate  in  different  Municipalities  in  the  same  County,  it  ments  re- 
ahall  only  be  necessary  to  furnish  one  duplicate  original  of  such  lating  to 
instrument,  with  an  affidavit  of  its  execution,  and  such  duplicate  sererai 
original  and  affidavit  shall  be  copied  into  the  Begistry  Book  per-  lots  in 
iaining  to  each  City,  Town,  incorporated  Village,  Township  or  different 
place  wherein  the  lands  therein  mentioned  are  situate,  and  the  localities. 
Begistrar  shall  make  the  necessary  entries  and  certificates  ao- 
.oordingly.    31 Y.,  c.  20,  s.  64. 

This  section  is  substantially  the  same  as  that  ^^Ll*  ^' 
introduced  by  the  Act  16  Vic.  cap.  187,  sec.  5, 
which  enacted  that  when  an  instrument  related 
to  land  in  several  localities  in  the  same  County 
only  one  memorial  need  be  provided,  which  was  to 
be  copied  into  the  different  Begistry  Books  for 
such  localities,  and  the  necessary  entries  and  cer- 
tificates were  to  be  made  by  the  Begistrar. 

Under  this   section  it  has  been  held  that  the  Prior  to 

Beg.  Act 
1)  Doe  d.  Robinson  t.  Chassey,  1  Han.,  00. 

[3)  Doe  d.  Kerr  t.  McCuUy,  8  All.,  194. 
[8)  Boe  d.  McEenzie  t.  Mosher,  2  Pug.,  855. 

(4)  Foley  v.  Godfrey,  9  L.  C.  J.,  154. 
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df  1666.  Registrar  should  record  the  memorial  in  every 
not  re-  towDship  in  which  the  lands  embraced  were  situate ; 
enter^  ^  but  he  was  not  obUged  to  enter  in  the  book  of  any 
lands  situ- township^  lands  other  than  those  lying  in  that 
oftir""' township  (1). 

Township.  This  ruling  could,  of  course,  not  hold  good  after 
w'^^^t^Tt*^^  Registry  Act  of  1865  came  into  force,  as  that 
foU  Act,  similarly  to  the  present  one,^  required  the  in- 

length.  Btruments  to  be  registered  at  full  length. 
Fees  for  When  a  Registrar  refused  to  register  a  mortgage 
requiring  to  be  recorded  in  five  townships,  unless 
he  was  paid  at  the  rate  of  five  distinct  registrations ; 
upon  an  application  for  a  mandamus  to  compel 
him  to  do  so,  the  Court  held  that  he  was  entitled 
to  charge  for  only  one  registry,  provided  the  num- 
ber of  words  recorded  did  not  exceed  eight  folios ; 
and  that  aU  in  excess  of  eight  folios  were  to  be 
charged  for  per  folio  as  allowed  by  the  Registry 
Act  then  in  force,  namely  thirteen  cents  per  folio 

(2). 

Begistra-  58.  Every  deed  ezeontod  prior  to  the  fourth  day  of  Maroh,  one 
tion  of  thousand  eight  hundred  and  sixty  eight,  affecting  lands  situate  in 
deeds  con-  more  than  one  County,  and  of  which  said  deed  no  memorial  has 
taining  heen  executed,  may  be  recorded  in  any  one  of  the  Counties  in 
lands  situ-  which  some  of  the  lands  are  situate,  upon  proof  made  in  accord- 
ate  in  ance  with  this  Act,  and  in  the  other  Counties  by  deposit  of  a  copy 
more  than  of  every  such  deed  and  proof  certified  as  is  provided  with  respect 
one  to  Powers  of  Attorney  in  sections  fifty  and  fifty-one  of  this  Act, 

County      84  V.  o.  26,  s.  1. 

which  no  A  new  provision  introduced  by  Stat.  34  Vic.  cap. 
memorial  26,  sec.  1.    A  deed  executed  prior  to   March  4tii, 

has  been         »  .  x-  ^ 

executed.  1868  (the  date  of  the  passage  of  the  Begistry  Act 
'Idb^84°^  of  1868),  affecting  lands  situate  in  more  than  one 

Vic,  c.  26.  County,  and  of  which  no  memorial  has  been  execut- 
ed, stood  in  a  position  similar  to  that  of  a  power  of 
attorney ;  once  registered  no  steps  could  be  taken 
to  register  it  in  another  County.     Under  this  sec- 

(1)  Smith  et  al  v.  Bidout,  5  U.  C.  B.,  617. 

(2)  Inj^e  Lount,  11  U.  C.  P.,  97. 
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tion,  howeyer,  the  Begistrar  is  enabled  to  deal 
with  it  as  he  would  with  a  Power  under  sections 
fifty  and  fifty-one  ante.  A  copy,  or  copies,  of  such 
deed  duly  <)ertified  by  him,  such  certificate  contain- 
ing the  requisite  set  forth  in  section  fifty,  can  be 
registered  in  other  Counties,  upon  production, 
without  further  proof. 

There  is  evidently  some  error  in  referring  to  the 
date  in  this  section.  Deeds  executed  after  Janu- 
ary 1st,  1866,  were,  under  the  Registry  Act,  to  be 
registered  at  length,  as  under  the  present  Act,  and 
not  through  memorials  ;  and  that  date  should  have 
been  inserted  instead  of  March  4,  1868. 

As  the  section  speaks  of  a  deed  executed  prior  to  ^2moi^ 
the  fourth  day  of  March,  1868  "of  which  no  mem- executed, 
orial  has  been  executed,*'  would  it  apply  in  a  case  registered 
where  a  memorial,  had,  in  fact,  b^en  executed,  but?^"^8  *<^. 

loss,  Ac.  f 

had  not  been  registered,  owing  to  loss,  destruction 
etc.? 

As  the  plain  intention  of  the  Act  is  to  relieve  in*w»tion 
persons  claiming  under  deeds  relating  to  lands  in  tion. 
dififerent  Counties,  executed  prior  to  the  date  refer- 
ed  to,  where  there  are  no  memorials,  from  the  diff- 
iculty in  which  they  would  be  placed  by  the  deposit 
of  the  deed  itself  in  one  of  the  Registry  Qffice8,and 
as  that  difficulty  is  in  no  way  lessened  or  varied 
whether  a  memorial  was  executed,  or  being  execut- 
ed, was  destroyed  or  lost,  it  is  reasonable  to  infer 
that  such  a  deed,  where  the  memorial  has  been 
executed,  but  has  been  lost  or  destroyed,  is  within 
the  provisions  of  this  section. 

It  is  to  be  remarked,  that  by  some  oversight  the  ^^  deobr- 
Act  does  not  require  any  declaration  or  proof  on  non^xt- 
the  part  of  the  person  registering  the  deed  that  a  ^^^^ 
memorial  thereof  was  not  executed,  and  therefore  required. 
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the  Registrar  cannot  demand  such  declaration  or 
proof. 
^If       As  section  fifty-two  ante  apfdies  only  to  certified 
■aeh  deed  copies  of  a  powcr  of  attorney  or  sabstitntion,  a 
d^Mof    certified  copy  of  a  deed  coming  nnder  the  provis- 
itf  exeoa-  ions  of  this  section  is  not  necessarily  prima  facie 
evidence  of  the  execution  of  such  deed,  although  it 
will  be  prima  fade  CTidence  of  the  deed  under  sec- 
tion twenty-four  ante* 

Copying  59.  The  Begisinr  or  Deputy  Begistnr  of  the  Goonty  in  whieh 
into  Reg-  the  lands  are  ntnate  shall,  upon  prodnotion  to  him  of  the  original 
is^  instmment,  daplicate  or  other  original  part  thereof,  together 

Book.         with  an  affidavit  of  execution,  enter  the  said  instrument  in  the 
pilfog        Begisiiy  Book,  in  the  order  in  which  it  is  reoeived,  and  he  shall 
away  in     ^^^  ^®  **^^  ^^  '^^  affidavit  of  execution,  and  he  shall  en- 
stmment   ^orse  a  certificate  on  every  such  instrument,  and  upon  every 
and  affi-     dupUc»te  of  such  instrument  in  the  form  of  Schedule  G  to  this 
^y|^         Act,  and  shall  therein  mention  the  certain  year,  month,  day, 
hour  and  minute,  in  which  such  instrument  is  entered  and  reg- 
Certifi-      istered,  expressing  a]po  in  what  hook  the  same  has  beeoi  entered, 
eate  and     and  the  number  of  registration;  and  the  said  Begistrar  or  his 
its  effect.   Deputy  shaU  sign  the  said  certificate  when  so  endorsed,  whidi 
certificate  shall  be  allowed  and  taken  as  evidence  of  such  respect- 
ive registries  in  all  Courts.    81 Y.  c.  20,  s.s.  55  &  66;  40  T.  c 
7,  Sehed,  A.  (127). 

^  The  duties  of  the  Begistrar  under  this  section 
have  been  included  in  all  our  Registry  Acts  with 
more  or  less  particularity  of  detail. 

Re^trar  It  ig  incumbent  upon  the  Begistrar  to  make  a 
amine  close  examination  of  the  instruments  executed  in 
Sttstru^  more  than  one  original  part,  which  are  presented 
ments  for  to  him  for  registration,  with  a  view  to  ascertain 
registry,    ^.j^^j.  jj^^y  ^^^  j^^  dhplicate.     He  is  in  duty  bound 

to  examine  the  instruments  presented  to  him  for 
registry, 

f^TV^t  Where  registration  is  made  through  duplicate 
in  con-  originals  he  should  be  satisfied  that  the  duplicates 
^™5  correspond  in  every  particular;  and  where  regis- 
ia^  Act.  tratioQ  is  made  otherwise  than  through  duplicate 
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originals  he  should  see  that  the  statutory  require* 
ments  are  properly  complied  with  (1). 

He  must  decline  to  receive  for  r^stry  any  in- 
strument not  in  conformity  with  the  Registry  Act 
(2) ;  and  no  mandamus  will  lie  against  him  in  such 
a  case  (8). 

His  discretion  in  the  reception  or  rejection  ofC^<>! 
instruments  presented  for  registry,  is  limited,  how-  ^erwiM 
ever,  to  matters  solely  connected  with  registration,  defeotiy*. 
If  an  instrument  complies  with  the  Registry  Act, 
the  Registrar  cannot  reject  it,  no  matter  how  de- 
fective it  may  be  in  other  respects  (4). 

The  Registrar  cannot  avoid  the  performance  of 
this  duty  by  qualifying  or  modifying  the  certificate 
required  under  this  section^  with  regard  to  any  of 
the  matters  required  to  be  set  forth  therein.    In 
case  of  such  qualification  or  modification  the  per- 
son entitled  to  the  certificate  can,  and  should,  re- 
fuse to  accept  such  qualified  certificate,  and  com- 
pel the  Registrar  to  furnish  a  proper  certificate,  cannot 
It  is  doubtful  whether,  if  the  certificate  under  this^^^ 
section  should  be  qualified  or  modified  as  to  any  Qualified 
matters  required  to  be  stated  therein,  it  could  be  o«^<»*« 
received  in  evidence  of  the  registry  of  the  instrii-  abl«  in 
ment  to  which  it  relates.  eTidwioe. 

A  Registrar  endorsed  upon  a  mortgage,   sent  to  Certifioaie 
him  for  registry  "No.   44,322  purporting  to  be  athatm- 

duplicate  thereof  was  registered  at on strumeni 

etc.,'*  and  refused  to  endorse  upon  the  mort-ingtobe* 
gage  an  absolute  certificate  of  its  registration;  JJ^,J^ 
alleging  as  his  reason  that  it  was  no  part  of  the 

(1)  Beg.  ▼.  Reg.  of  Middlesex,  15  Q.  B.  976 ;  Abbott  ▼.  Geraghty 
41r.Chy..  16. 

(2)  Beg.  ▼.  Reg.  of  Middlesex,  1  Ell.  &  BU.  822.  in  re  MonseU 
2  Ir.  Jar.  (N.  B.)  66. 

(3)  Beg.  T.  Beg.  of  Middlesex  15  Q.  B.  976,  snpra. 

(i)  Mill  ▼.  Hill  8  H.  of  L.,  oa.  829;  MoDonell  t.  Murphy,  2  F.  <fe 
S.,804. 
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<lQty  of  the  Registrar  to  compare  duplicate  instru- 
ments. Upon  an  application  made  for  a  writ  of 
mandamus,  to  compel  him  to  make  the  endorse- 
ment required  by  this  section,  it  was  held,  that  the 
certificate  which  he  had  given  was  not  in  compli- 
ance with  the  provisions  of  the  statute ;  the  Court 
remarking  that  there  were  ''no  words  to  be  found 
in  any  of  the  sections  indicating  that  the  Begistrar 
might  sign  the  certificate  without  examination,  or 
endorse  on  the  instrument  a  qualified  acceptance." 
{V. 

Where  a  Begistrar  improperly  endorsed  a  cer- 
tificate upon  a  mortgage,  whereby  a  subsequent 
purchaser  was  misled,  it  was  held,  that  as  it  was 
the  duty  of  the  Begistrar  to  make  the  endorsetnent 
properly,  his  omission  was  not  the  fault  of  the. 
mortgagee,  and  could  not  therefore  affect  his 
rights,  or  impair  bis  security;  and  the  party 
injured  was  left  to  seek  redress  by  action  against 
the  Begistrar  (2). 

Where  certificates  are  issqed  under  a  statute, 
the  requirements  of  such  statute  should  be  fol- 
lowed (3). 
Inftra-         The  instruments  must  be  entered  in  the  order 
JJJjJ*i^    that  they  are  received  by  the  Begistrar. 
S^wo-      ^  Begistrar  and  his  Deputy,  having  designedly 
ative        entered  instruments  in  a  different  order  to  that  in 
vrun     ^^^^^  *^^y  ^®'®  received,  were  jointly  indicted  and 
entering    convicted  of  a  misdemeanor  (4). 
^dOT^a      Where  instruments  were  shown  to  be  registered 
'"^^^      upon  the  same  lands,  upon  the  same  day,  and  at 

(1)  In  re  Bradshaw  t.  Registrar  of  Simooe  26  U.  0.  B.,  464. 

(2)  Dikeman  t.  Pnokhafer,  1  Daly  (N.  T.),  489 ;  fee  Irish  t. 
Harvey,  44  Penn.  (8  Wright),  76;  LasweU  y.  Pres.  Ch.,  46  Mo.^ 
279 ;  see  notes  to  sec.  15  ante, 

(B)  Beg.  y.  Harvey,  L.  B.  10  Q.  B.,  46. 

(4)  Beg.  y.  Benjamin  et.  al,  4  U.  C.  P.,  179. 
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the  same  hour,  they  will  be  assumed  to  have  been  KafMra- 
duly  entered  in  the  order  in  which  they  were  re- 1,^^  ^^ 
ceived  by  the  Registrar  as  indicated  by  their  re-  ^«°^  ^ 
spective  numbers,  and  will  be  entitled  to  priority 
accordingly  (1). 

It  has,  however,  been  determined  in  the  Quebec 
Courts,  that  where  the  certificates  show  that  two 
instruments  have  been  registered  at  the  same  time, 
but  a  procedure  in  number  has  been  accorded  to 
one  instrument  over  the  other,  both  instruments 
must,  under  the  Act  4  Vic,  c.  80,  s.  11,  be 
coUveated  concurrently  in  a  report  of  distribution 
(2).  So  where  two  deeds  have  been  registered  at 
the  same  time  those  Courts  have  held  their  respec- 
tive priorities  are  to  be  decided,  not  by  the  order 
in  which  they  are  numbered  by  the  Registrar,  but 
by  the  dates  at  which  they  were  executed  (3). 

Where  two  deeds    were  written  on  the    same  Registry 
sheet  of  paper,  and  registered  at  the   same   time,^°n^'Q7*' 
but  only  one  certificate  of  registry,  and  one   num-  entries. 
ber  were  endorsed  on  the  sheet,  it  was  held,  that  the 
Registry  Book  was  properly  admitted  in   evidence 
to  show  that  both  deeds  were  registered  (4). 

Where  a  deed  by  the  memorandum  endoraed 
appeared  to  have  been  acknowledged  (as  required 
under  the  Registry  Act  of  New  Brunswick)  on  June 
6th,  but  the  certificate  of  registry  was  dated  June 
6th,  the  Registry  Book  was  admitted  in  evidence 
to  show  thtt  the  deed  was  registered  on  June  5ih, 
and  that  the  memorandum  of  acknowledgment  was 
upon  it  on  that  day  (5).    A  deed,  offered  as  a  reg- ^'*^?<^'^** 

(1)  Neve  V.  PonneH,  2  Hem  A  M.,  170  ;  83,  L.  J.  Chy.  39 ;  see 
"Westbrooke  v.  Blythe.  8  EU.  &  B.,  737 ;  Hughes  v.  Lumley. 
4  £11.  A  B.,  6S5. 

(2)  Leafesty  v.  Benand,  9  L.  C.  B..  298. 

(3)  Grenier  v.  Chaamont,  6  L.  C.  J.  78. 

(4)  Doe  d.  Kerr  v.  McCnlly,  8  AU.  194. 
~   Doe  d.  Simpson  t.  Falls,  5  Allen,  540. 

11 
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^^'^istered  conveyance,  appeared  from  the  certificate 
fore  date  etidorsed  upon  it  to  have  been  registered  before  it 
tioir^i-  ^^®  proven;  held,  that  it  did  not  operate  as  a  suf- 
ates  regis,  ficient  registry,  and  that  the  deed  was  improperly 
*^'  admitted  in  evidence  (1). 

Certificate  The  certificate  under  the  corresponding  section 
/(L'r  of  the  Registry  Act  of  1795  (2)  was  held  to  be 
evidence  prima  facie  evidence  only  of  registry,  and  not  to  be 
re^atry.    taken  as  incontrovertible  evidence  of  the  fact  so 

as  to  exclude  all  proof  to  the  contrary  (3). 
But  not  Although  the  certificate  was  made  evidence  of 
beateA-  *^®  f^^*  ^^  registry  under  the  Registry  Act  of  1795, 
denoe.  it  was  not  Considered  as  the  only  evidence,  nor  the 
Registry  best.  The  production  of  the  Book  of  Registry,  in 
good  eyi-  which  a  memorial  of  a  deed  affecting  the  title  is 
dence.  recorded,  is  good  evidence  of  the  title  being  a  regis- 
tered title  (4). 

The  production  of  the  Registry  Book  in  which  a 
memorial   is  recorded  is  good   evidence    of  such 
registry  (5). 
Certifi-         The  certificate  is  onl^'  prima  facie  evidence ;  it 
to  wbST  Daay  te  rebutted  (6). 

^'  In  New  Brunswick  the  certificate  is  held  to  be 

wTte^n-  conclusive  that  the  person  signing  it  is  the  Reg- 
oiusive  in  istrar  (7). 

New 

Bmns-         When  an  instrument  requires  registration,  the 
^®^'        mode  of  proving  such  registration,  of  course  de- 
pends upon  the  terms  of  the  particular  ttatute  in 
force  at  the  time  when  such  instrument  is  register- 
Oen^aiiy  ed.    As  a  general  proposition,  however,  the  cer- 

^         (1)  Doe  d.  Blair  v.  Bidoat,  8  AUen,  512. 

(2)  Sec.  5. 

(3)  Doe  d.  McLean  t.  Manahan,  1  U.  0.  R.,  491. 

(4)  Doe  d.  Brennan  t.  O'NeiU  4  U.  C.  R.,  8. 
(6)  Doe  d.  Prince  v.  Girty,  9  U.  0.  R.,  41. 

(6)  Doe  d.  Bennick  t.  Armstrong,  1 H  &  B.  app.  727;  Doe  d. 
Sullivan  ▼.  Walsh,  Jones,  264. 

(7)  Doe  d.  Bobinsou  t.  Shassey,  1  Hannay  (N.  B.)  50. 
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tiiicate  endorsed  upon  the  original  instrument,  ^  ^^' 
or  a  duplicate  copy  thereof,  and  delivered  to  the  fact  and 
party  entitled  to  such  instrument,  will  be  evidence  ^*?^ 
both  of  the  fact  and  date  of  registration,  without  it  Unneces- 
being  necessary  to  prove  further  the  signature   or**^*°. 

„    .   ,     ,  /        -  . ,  ...  prove  8ig- 

omcial  character  of  the  person  signing  such  cer-  nature  or 
tificate  (1).  iXi^ 

The  certificate  referred  to  in  this  section  cannot  mg. 
be  made  the  subject  of  charge  (2).  bwedTfor 

60.  Every  page  of  the  Registry   Book,  and  every  instroment  certificate, 
entered  therein  shall  be  numbered,  and  the  certain  year,  month,  Pages  and 
day,  hour  and  minute  of  registration  shaU  be  entered  in  the  mar-  instru- 
gin  of  the  Registry  Books,  in  tha  form  of  Schedule  H  to  this  Act;  ments  to 
and  such  entry  shall  be  signed  by  the  Registrar  or  his  Deputy.  81  be  num« 
V.  0.  20.  s.  66.  bered. 

The  Registry  Act  of  1846  required  the  number- 
ing of  the  Registry  Book  and  the*  instruments 
entered  therein,  but  did  not  require  any  marginal 
entries  to  be  made  as  above,  nor  did  the  Registrar 
or  Deputy  under  that  Act  sign  any  memorandum 
in  the  margin.  Marginal  entries  to  be  signed  by 
the  Registrar  or  his  Deputy  were  first  required  by 
the  Registry  Act  of  1865  (3). 

(1)  Doe  V.  Lloyd.  1U.±G.  684-685. 

(2)  Keele  v.  Bidout,  5  U.  C.  B.,  240  and  see  sec.  95,  ss.  5  po$t. 

(3)  Sec.  54. 


168  HOW  INBTBUMENTS  ARE  TO  BE  RBGI8TEBED.    [^'^S  "* 

affecting  real  estate  may  be  passed  by  the  Gov- 
ernor-General in  Council,  or  the   Lieutenant-Gov- 
me^^m  ^^^^^  ^^  Council.     Under  88  Vic,  (D)   cap.    13, 
cap.' 18.  '  where  any  security  upon  real  estate  b^M   by  the 
Crown  is  satisfied,  the  Govemor-Grtieral  may,  by 
Order  in  Council  declare  such  security  to  be  satis- 
fied ;  a  duly  certified  copy  of  such  Order  in  Coun- 
cil operating  as  a  release  of  such  security  of  any 
Intestate,  claim  held  by  the  Crown.     Eeal  estate  of  an  intes- 
tate dying  without   any    known  relative  in   this 
Province,  may  be  sold  or  disposed  of  by  Order  of 
the  Lieutenant-Governor  in  Council. 
40  Vic,         It  was  not  until  the  passing  of  the  40  Vic,  cap. 
cap.  s!      8  (1),  that  any  provision  was  made   for  the  regis- 
tration of  such  Orders  in  Council. 
"Lt.  Gov-     The  words   "Lieutenant-Governor  in  Council" 
CouncU*'   refer  solely  to  the  Lieutenant-Governor  of  the  Prov- 
onT^^to      ^°^®  ^^  Ontario,  acting  by  and  with   the   advice  of 
Ontario,    the  Executive  Council  for  Ontario.     Orders  of  any 
Order  in    Lieutenant- Governor  in  Council  of  another   Prov- 
other        ince  are  therefore  excluded  from  the  operation  of 
not  wUWn  *^^®  Section.    Apart  from  the  question  as  to  whether 
section,     such  foreign  orders  in  Council  affecting  land  situ- 
ate in  this  Province  are  capable  of  registration   as 
''instruments  affecting  lands,"  it  is  submitted  that 
any  such  order  would  have  to   be   proved   under 
Sder  aec  Section  thirty-eight  ante  in  like  manner  as  other  in- 
88  ante,    struments,  not  especially  excepted  by  that  section. 

WILLS. 

Wills.  63.  Every  wiU  shall  be  registered  at  fuU  length  by  the  pro- 

duction of  the  original  'will,  and  the  deposit  of  a  copy  thereof, 
with  an  affidavit  sworn  to  by  one  of  the  witnesses  to  the  wJU, 
proving  the  due  execution  thereof  by  the  testator,  or  by  the  pro- 
duction of  probate  or  letters  of  administration  with  the  will  an- 
nexed, or  an  exemplification  thereof,  under  the  seal  of  any  Court 
in  this  Province,  or  in  Great  Britain  and  Ireland,  or  in  any  Brit- 
ish Province,  Colony,  or  Possession,  or  in  any  foreign  country 

(1)  Sec.  40. 
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having  jarisdiction  therein,  and  by  the  deposit  of  a  copy  of  nnch 
probate  or  letters  of  administration,  with  an  affidavit  verifying 
such  copy.  31  V.,o.  20,  a.  35;  39  V.,  c.  25,  s.  2 ;  40  V.,o.  7.  Sehed, 
A,  (129 ) 

Originally  wills  were  registered  through  a  mem-  Originally 

recistered 

orial  under  the  hand  and  seal  of  some   or  one   of  through 
the  devisees,  his  or  their  heirs,  executors,   admin-  memorial 

'  '  '  executed 

istrators,  guardians  or  trustees,   attested   by  two  by  de- 
witnesses,  one  of  whom  should  prove  the  execution  ^^®^* 
of  the  memorial  (1).     It  was   not  necessary   that 
the  execution  of  the  will  itself  should  be  proved  by 
a  subscribing  witness,  except  in  the  case  of  a  will 
executed  out  of  the  County  (2).  .  The  memorial  of  Memorial 
the  will  under  that  Act  was  not  required  to  contain  game  as 
any  greater  particularity  of  the  contents  of  such ot^rme- 
will,  than  was  necessary  in  a  memorial  of  a  deed. 

The  Eegistry  Act  of  1846  (3)  required  that  when  Will  exe- 
the  will  was  executed  in  the  Province,  but   out  of  ^^  q^^*^*^ 
the  County  where  the  lands  aflFected  were  situated,  ^nder 
the  witness  proving  the  execution  of  the  memorial  of^i846. 
should  also  be  one  of  the  witnesses  to  the  will,  and 
should  prove  the  execution  of  such  will,   and  the 
place  where  the  same  was  executed  ;  and  when  ex- 
ecuted out  of  Upper  Canada,   the  witness,  in   an 
affidavit  to  be  taken  before  one  of  the  officials  there- 
in referred  to  (4)   was  required   to   swear  to  the 
making  and  publishing  of  the  will.    But  the  mem- Memorial 
orial  in  each  case  was  not  to  be   registered   unless  tified  to. 
it  was  identified  as  that  referred  to  in  the  affidavit* 
by  a  certificate  under  the  hand  of  the  person  before 
whom  the  affidavit  was  taken,  which  certificate  had 
to  be  endorsed  upon  the  will  or  probate. 

Registration  at  full  length   of  all  instruments 

(1)  Beg.  Act  of  1795,  sec.  4. 

(2)  Sec.  13. 

(3)  Sec.  9. 

(4)  Sec.  10. 
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necessarily  led  to  a  change  being  made    in   the 
former  method  of  registration  of  wills. 

KImi  The  Registry  Acts  of  1865  (1)  and  1868  (2)  pro- 
length  vided,  as  at  present,  that  the  will  should  be  reg- 
bSk^  Acts  istered  in  full,  by  production  of  the  original  and  a 

^'  \^?L^  deposit  of  a  copy  with  an  affidavit  of  one  of  the 
and  1868.      .f  f       ,  .        ,         , 

Witnesses,  proving  due  execution  by  the   testator, 

or  by  the  production  of  the  probate  or  letter  of 
administration   with    the  will  annexed  under  the 
seal  of  any  Court  of  this  Province,  Great   Britain 
and  Ireland,  British  Province,  Colony  or   Possess- 
ions having  jurisdiction  therein,  and  the  deposit  of  a 
sworn  copy  thereof.     Prior  to  these  enactments  it 
Certified    was  held,  that  a  certified  copy  of  a  will,  duly  proved 
foreign      ^^  ^   Court  in  Lower  Canada,  was  equivalent  to 
probate     letters  probate  in  Upper  Canada  and  could  be  reg- 

equivalent .   ^         _ '^.^         -r^      i        •  o  !•/»        ■  i. 

to  letters  istered  (3).  Production  of  an  exemplification  of 
probate.  p,.Qi)ate  or  of  letters  of  administration  with  the  will 
fioation  of  annexed  was  included  by  Stat.  39  Vic,  cap.  25  (4) 
&r^ad!'  w^i'®  probates,  letters  of  administration  with  the 
mitted  to  will  annexed,  and  exemplifications  thereof  under 
39^VicM  ^^^^  ^^^^  ^^  ^^y  Court  in  any  foreign  country  were 
c.2o.  "     admitted  by  Stat.  40  Vic,  cap.  7,  Sched.  A,  (129.) 

Exempli- 
fication of      It  is  enacted  by  the  '*  Statute    of  Frauds"  (5) 

probates  *^^*  ^^^  dftvises  and  bequests  affecting  lands  "shall 
by  40  Vic,  be  in  writing." 

c.  7,  8.  A. 

Devises  The  aflSdavit  should  properly  set  forth  the  man- 
writhiK^^^^®^  in  which  the  will  is  executed,  as  the  mode  of 
What  affi-  executing  wills  according  to  law,  has  been  altered 
^h^^\a  ^^^^  *^^®  *^  *^™®  ^y  various  enactments.  The 
contain.     Validity  of  wills  depends,  to  a  very  large  extent, 

(1)  Sec.  36. 

(2)  Sec.  35. 

(3)  Patulo  V.  Boyington,  4.  U.  C.  P.,  126. 

(4)  .-ec.  2. 

(fi)  29  Car.,  II,  cap.  3,  sec  3. 
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upon    their  being  executed  in  conformity  to  the 
statutory  provisions  regulating  the  same. 

It  is  but  proper  that  the  manner  of  execution  Manner  of 
should  be  set  forth  with  reasonable   detail;   notg^^^i^*^^ 
only  that  the  Rep;istrar  should,  upon   consulting  stated, 
the  affidavit,  see  that  the  will  is  "duly  executed" 
in  accordance  with  the  laws  in  force  at  the  time  of 
its  execution,  but  also  that  parties  interested  in 
the  establishment  or   setting  aside  of  such  will 
may  obtain   the  necessary  information  as  to  the 
mode  of  its  execution. 

It  is  to  be  regretted  that  the  Registry  Act  is  not  Statement 
.  explicit  upon  this  subject,  and  that  proper  and  ap-  ••dui/exe- 
propriate  forms  are  not  furnished  in  the  Schedules  *^"t®^'' 
thereto ;  as  the  common  custom  of  stating  that  the  informa- 
v?itness  did  see  "  the  will  duly  executed  **  without  *^®°- 
more,  conveys  no  information  whatever. 

In  the  case  of  a  testator,  who  is  blind  or  who  is  a  Execution 
marksman,    it   may  happen  that  tbe   will   maytJgtatoror 

never  have  been  read  over  to  him,  or  if  read,  not™"^*' 

man. 

<5omprehended  by  him;  or  the  testator  may  not 
have  executed  the  will  in  the  presence  of  the  wit- 
ness ;  or  the  witness  on  the  other  hand  may  not 
have  attested  and  subscribed  the  will  in  the  pres- 
ence of  the  testator ;  yet  notwithstanding  all  this, 
upon  an  affidavit,  stating  that  the  will  was  duly 
executed,  made  by  one  of  the  witnesses  ignorant 
of  what  constitutes  a  **due  execution"  of  a  will,the 
instrument  is  registered  and  a  certificate  of  such 
registration  endorsed  thereon.  There  is  nothing 
«ven  to  show  that  the  testator  is  dead. 

The  affidavit  should  be  as  full  and  clear  as  that  Affidavits 

.      ,  ,      ,,      «  ,     ^        .  .  .  should  be 

xequired  by  the  Surrogate  Court  in  provmg  a  will.  full. 

The   admission  to  registration  of  probate  and  Admission 
letters  of  administration  with  the  will  annexed,  Sfof to'*** 
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regiBtij     QY  of  an  exemplification  thereof,  by  means  of  sworn 

correct  in  .       .,  r    •  ^  -  •      •    i  i 

primcipie.  copies  tbereoiy  IS  correct  in  principle^  and  consis- 
tent with  requiring  due  proof  to  be  made  of  the 
will  of  which  it  is  a  probate,  as  the  case  may  be, 
as  probate  and  letters  of  administration  are  only 
granted  upon  proof  of  the  execution  of  the  will, 
according  to  the  laws  in  force   at  the  time  of 
its  execution. 
But  ftffi-        Objection  having  been  taken  to  the  suflBciency 
ing  "dne   of  the  afiBdavit  of  execution  by  the  attesting  wit- 
^nh**^°°  ness  in  the  memorial  to  a  deed  registered  under 
deed"  al-  the    Begistry   Act  of  1846  which  stated  that  the 
lowed.       -fitness  had  seen  **the  due  execution  of  the  deed,'^ 
Esten  V.   C.  remarked: — "If  the  matter  was  res 
Integra,  I  should  be  strongly  disposed  to  think  that 
it  was  not  suflScient  for  the  affidavit  to  state   that 
the  witness  had  'seen  the   due   execution  of  the 
deed.'     I   should   have   thought    that    it    should 
describe  the   act  performed,    as    in  an  ordinary 
affidavit  of  execution,  so  as  to  enable  the  Begistrar 
to  judge  of  its  sufficiency.     But  in  this  respect  the 
affidavit  follows  the  form  prescribed  by  the  Act  of 
Parliament — it  is  probably  a  form  commonly  used 
— the  affidavit  is  not  the  act  of  the  party,  but  of  a 
witness  ;  and  it  is  a  matter  transacted  between  the 
witness   and  the  Begistrar,  not  intended  for  the 
information  of  the  public,  but  for  the  satisfaction 
ProviBionB^^*^®  Begistrar.     It  would  be,  perhaps,  not  too 
of  Act  as   much  to  hold  that  all  the  provisions  respecting  the 
directory,  proof  are  directory'*  (1). 

So  held         Under  the  Irish  Act  it  has  been  held  that  the 
under  the  provisions  therein  as  to  the  forms  of  affidavits  of 

*  execution  are  directory,  not  mandatory  (2). 
Reid  T.         I*  is  to  be  remembered,  however,  that  the  casea 

White-  M)  Per  Esten  V.  C,  Reid  v.  Whitehead  10  Gr.,  page  449. 

(2)  McDoneU  v.  Murphy,  2  F.  &  S.  304  (n.) 
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alluded  to,  refer  only  to  aflSdavits  of  the  execution  ^®^p'^^ 
of  deeds,  and  not  of  wills.     It  is  also  worthy  of  v.  Murphy 
notice  that  section  thirty-eight  ante,  which  states  J^®^jy*^ 
clearly  what  the  affidavit  of  execution  should  state,  affidavit* 
referring  to  a  form  of  such  affidavit  contained  in  ^f  l^s. 
Schedule  E  to  this  Act,  expressly  excepts  wills  from 
the  operation  of  that  section. 

11  the  ruling  in  Beid  v.  Whitehead  is  applicable 
to  wills,  there  is  no  reason  why  wills  should  have 
been  excepted  from  section  thirty-eight;   as  the 
statement  in  the  affidavit  that  the  witness  had  seen 
the  will  duly  **  signed,  sealed  and  executed,  etc.,"^®.?*^* 
would,  according  to  that  ruling,  be  sufficient.     It  to  cases  of 
is   submitted  that,  owing  to   the  impossibility  of^^** 
having  one  form  of  affidavit  which  would  be  appli- 
cable to  the  case  of  every  will,  and  having  regard 
to  the  various  changes  in  the  mode  of  execution 
of  wills,  the  Legislature  intentionally  omitted  allu- 
sion to  affidavits   in  the  case  of  wills  from  that 
section,  and  that  Reid  v.  Whitehead  does  not  apply 
to  cases  of  registration  of  wills. 

In  order  then  to  ascertain  if  there  has  been  "due^^** , 

amounts 

execution"  of  a  will,  it  will  be  important  to  glance  to *'dae ex- 
briefly  at  the  statutes  affecting  the  execution  of®®°*^°°'* 
wills,  which  are  three  in  number,  viz.,  the  Statute 
of  Frauds,  the  Act  4  Wm.  4,  cap.  1,  and  the  Wills 
Act  of  1878. 

The  fifth  section  of  the    Statute  of  Frauds  (1),  Undejr 

,       '*  Statute 
enacted   that  all  devises   and   bequests   affecting  of 

lands  should  be  in  writing,  signed  by  the  testator,  ^'^^^^•' 

or  some  one  in  his  presence,  and  by  his  express  • 

direction,  and  should  be  attested  and  subscribed 

in  the  presence  of  the  testator,  by  three  or  four 

(1)  29  Car.  II..  cap.  3. 
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credible  witnesses  ;  otherwise  8u6h  wills  should  be 
deemed  utterly  void  and  of  none  effect. 
Under  The  above  was  the  mode  of  execution  applicable 

cap.  1.  to  all  wills  executed  prior  to  the  sixth  day  of 
March,  1834 ;  and  all  wills  executed  prior  to  that 
date  must  be  executed  in  accordance  therewith, 
unless  republished  as  hereinafter  mentioned. 

By  the  Provincial  Statute  4,  Wm.  IV,  cap.  1  (1), 
it  was  provided  that  any  will  executed  after  the 
sixth  day  of  March,  1884,  in  the  presence  of,  and 
attested  by  two  or  more  witnesses  should  have  the 
same  validity  and  effect  as  if  executed  in  the  pre- 
sence of,  and  attested  by  three  witnesses ;  and  it 
should  be  sufficient  if  such  witnesses  subscribed 
their  names  in  the  presence  of  each  other,  although 
their  names  might  not  be  subscribed  in  presence 
of  the  testator. 

This  statute  applies  to  all  wills  executed  between 
the  sixth  day  of  March,  1884,  and  the  first  day  of 
January,  1874,  if  not  republished  as  hereinafter 
•referred  to. 

It  was  held,  that  this  Act  did  not  repeal,  but 

Changes    ^^^^^J  extended  the  Statute  of  Frauds.  The  changes 

affected  by  effected  by  this  statute  in  the  mode  of  execution 

Statute.    ^T^Aei  the  Statute  of  Frauds  were   only  two  in 

number ;  namely,  that  two  witnesses  were  deemed 

sufficient  instead  of  three  or  four;  and  that  the 

witnesses  were  allowed  to  subscribe  their  names  in 

the  presence  of  each  other,  though  they  did  not 

subscribe  in  the  presence  of  the  testator  (2). 

Did  not  t      It  was  held,  that  the  fifth  clause  of  the  Statute 

Statute  of  of  Frauds  was  not  repealed  by  the  statute  4  Wm. 

Frauds.     4^  ^^p  1,  but  extended  ;  and  that  a  will  subscribed 

(1)  Sec.  61. 

(2)  Crawford  v.  Curragh,  et.  al.,  16  U.  C.  P.,  65. 


«^«-]   iTATVvsa  Affmcrqia  nuMHnnoN  ot  wi]li.jl  1|S 

Vy  witedsses  aocoirding  ta   the  req^irem^nki  of 
either  stfttuta  wa9  sufficiently  ei^eoat^d  (I). 

Both  of  these  rtatutea,  bo  far  as  they  related  toPonn«r 
idUs,  were  repealed  by  *'  Tfee  Wills  Act  of  1878  "  Je'Sedby 
(2),  whtobf  as  tp  all  wiUs  e^eputed  siocethe  first  ^^^^'^^ 
day  of  January,  1874,  enacts  (S),  that  no  suchisTS. 
will  shall  be  valid  unless   it  is   in   writing  andi 
executed  in  manner  following,  that  is  to  say,  itJJ*^ution 
shall  be  signed  at  the  foot  or  end  thereof,  by  the  there- 
testator,  or  by  some  other  person  in  his  presence  ^°  ^ 
and  by  his  direction ;  and  such  signature  shall  be 
made  or  acknowledged  by  the  testator  in  the  pre* 
sence  of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  attest,  and  shall 
subscribe  the  will  in  the  presence  of  the  testator  ; 
but  no  form  of  attestation  shall  be  necessary. 
Provided,   always  that  every  will  so  far  only  as 
regards  the  position  of  the  signature  of  the  testa- 
tor, or  of  the  person  signing  for  him  as  aforesaid, 
shall  be  deemed  to  be  valid,  within  the  meaning  of 
this  Act,  if  the  signature  shall  be  so  placed  at,  or 
after,  or  following,  or  under,  or  beside,  or  opposite 
to  the  end  of  the  will,  that  it  shall  be  apparent  on 
the  face  of  the  will  that  the  testator  intended  to 
give  e£fect  by  such  signature  to  the  writing  signed 
as  his  will,  etc.,  etc. 

The  provisions  of  this  Act  extend   to  any  will  The  Act 
executed  prior  to  the  first  day  of  January,  1874,^^^°^"*^ 
which  is  re-executed  or   republished    or  renewed  cuted 
by  a  codicil  since  that  date ;  every  such  will  being,  f^eto  if 
for  the  purposes  of  the  Act  deemed  to  have  been  re-extend- 
nade  at  the  time  at  which  the  same  shall  be  so  published, 
re-executed,  republished  or  renewed  (4). 
mib. 

(2)  S6  Vie.,  cap.  30  ;  Ber.  Slat.  (Ont).,  o&p.  106. 
(8)  See.  li. 
W  Bee.  7. 
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r^^'a^  ^^*^^  *^  *^^  Registry  Act  of  1865  memorials 

of  1865.  of  wills  were  required  to  be  under  the  hand   and 

Devisee  ^^^1  of  the  devisee,  or  of  one  or  more  of  the  devis- 

r^Bter-  ^es,  his  or  their  executors,   administrators,  guar- 

log  will      .  .  ° 

•honid  be  lans  or  trustees.     It  was  essential,  however,  that 
DevSee     *^®  devisee  executing  the  memorial   should  be  a 

legal  devisee. 
d9yiBee         Where  the  devisee  who  executed  the  memorial 
*  ^  was  also  a  witness  to  the  will,  it  was  held  that  the 


devise  to  him  being  thereby  void  under  26  G^o.  II. 

cap.  6,  he  had  lost  his  character  of  devisee  ;   and 

that  the  registry  of  a  memorial  signed  by  him  as 

devisee  was  ineflfectual  (1). 

Tefltator       It  is  hardly  necessary  to  observe  that  no  docu- 

^^  i^t     ment,  purporting  to  be  the  will  of  a  living  person 

timeuf     can  be  registered,  as  it  is  not  a  will  until  after 

registry- 

iion.         publication  thereof ;   and  publication  cannot  take 

place  until  upon  the  decease  of  the  testator.     The 

Registry  Act  of  1846  (2),  and  Con.  Stat.  U.C.  cap.  89 

(3),  distinctly  affirm  that  the  testator  must  be  dead. 

Probate        A  probate  is  evidence  not  only  of  the  execution 

death  exe-  of  the  will,  but  also  proof  of  the  death  of  the  test- 

cution.      ator  (4). 

But  not  of  It  has  been  held,  however,  that  a  probate, 
iion  to  though  registered,  is  not  evidence  of  a  due  execu- 
£ItL't/**^  tion  of  the  will,  so  as  to  pass  real  estate  (5). 
Forms  of  affidavits  of  execution  of  wills  are  con- 
tained in  Appendix  A. 


^■tate. 


OTHEB  INSTBUMENTS. 

Other  in-       64.  All  instraments,  other  than  grants  from  the  Crown,  and 
atm-  wills,  shall  be  registered  by  the  deposit  of  the  original  instra- 

ments.      ment,  or  by  the  deposit  of  a  duplicate  or  other  original  part 
thereof  with  aU  the  necessary  affidavits.    81  V.,  c.  20,  s.  84. 

!1)  Byan  v.  Deyereux,  36  XT.  C.  B.,  100. 
2)  Sec.  6. 
8)  Sec.  17,  ss.  8. 
4)  Davis  etal  v.  VanKorman,  80  U.  C.  B.,  487. 
6)  Hamilton  y.  Love,  2  Kerr  248. 
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The  words  **Order  in  Council"  should  have  been  g'^®' «* 
inserted  in  this  section  after  the  word  "Crown.** 

A  deed  is  deemed  "registered**  in  contemjJlation  When 
of  law  when  it  is  (a)  entitled  to  registration   and  deemed 
(6)  is  deposited  with  the  Kegistrar  in  his  office  for  "register- 
that  purpose  (1). 

'  The  registration  of  an  instrument  not  properly 
authenticated  as  the  law  requires,  or  not  directed 
or  authorized  by  law  to  be  registered  is  of  no  avail 
(2).  Parties  cannot,  by  voluntarily  registering  an 
instrument  not  required  to  be  registered,  draw  to 
their  acts  consequences  provided  by  the  Legislature 
for  another  state  of  things  (8). 

Where  a  mortgage  was  registered  at  full  length,  Registra- 
and  the  dupUcate  original  was  lost  or  mislaid,  in{^^|^^|^ 
an  action  brought  against  the  mortgagor  upon  the  protee- 
covenants   contained    in    such   mortgage  by  the 
administrator  of  a  deceased  morlgngee,  the  defend- 
ant pleaded  his  readiness  and  ability  to  pay  the 
mortgage  upon  its  maturity  upon  production  of  the 
duplicate  original,  or  upon  proof  of  its  loss.    It  was 
held,  that  the  plea  was  bad;  for  it  must  be  assumed 
that  the  mortgage  was  recorded  at  length,  and  that 
under  the  Registry  Act  the  defendant  would  be 
fully  protected  on  payment  of  the  mortgage,  and 
recording  the  discharge  (4). 

mSTBUMBNTS  EXHOUTED  BEFOBE  1st  JAKUABT,  1866. 

65.  The  registration  of  all  iDstroments  executed  before  the  first  Reiriitra. 
of  January,  one  thousand  eight  hundred  and  sixtj-siz,  jnay  be  Jon  of  in- 
made  through  memorials  or  by  certificate  or  otherwise,  aa  provid-  gtrumenta 
ed  by  the  law  in  force  prior  to  the  Registry  Act  passed  in  the  executed 
7»ar  one  thousand  eight  hundred  and  sixty-five.  81  V.o.  20,  s.  86.  ij^fore  Itt 

Upon  the  passage  of  the  Registry  Act  of  1865,  •^"*'»^®^* 

(1)  Cruise  Greenleaf  vol.  2,  p.  445.    See  remarks  of  Harrison  0. 
J.,  in  Lawrie  t.  Bathbun,  88  U.  G.  B.  255. 

(2)  Kerns  y.  Sorope.  2  Watts  75. 

(8)  Per  Bums  J.  Doe  d.  Kingston  B.  Society  y.  Bainsford,  10  U. 
O.B.p.242. 
(4)  kcAuley  t.  Boyle,  25  U.  0.  P.,  289. 
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which  effected  such  a  complete  alteratioii  in  the 
mode  of  registry^  to  come  ioto  operation  on  the  firat 
of  January.  1866,  it  was  considered  expedient  to  re- 
fer to  such  instruments  as  should  have  been  execut- 
ed prior  to  that  date,  but  not  presented  for  registry; 
and  to  make  express  provision  for  the  registration 
of  such,  in  order  to  remove  any  doubt  that  might 
arise  in  the  absence  of  such  special  reference* 

fo^bj^i.     ^^  *^**  ^^*  ^^^  ^^  ^^^  provided  that  the  regia- 
Act  of      tration  of  instruments  in  full,  should  take  effect  on 
^^*        and  after  the  first  day  of  January,  1866,  and  "  that 
^*^^^^    until  such  time  the  Registration  of  all  instruments 
did  not     which  may  be  registered  uuder  the  laws  now  in 
pr(M)f.^    force  shall  be  made  in  like  manner  through  mem- 
orials or  by  certificates  or  otherwise  as  heretofore 
provided  ;  nnd  all  the  Acts  and  parts  of  Acts  relat- 
ing thereto,  and  which  are  intended  to  be  repealed 
when  this  Act  shall  come  into  force,  shall  continue 
and  remain  in  full  force  until  the  said  first  day  of 
January  next." 
Reg.  Act       The  thirty-sixth  section  of  the  Registry  Act  of 
1868,  from  which  section  sixty-five  is  taken,  in   ef- 
fect re-enacted  the  above  section  of  the  Registry 
Act  of  1866. 
Memoriftlf     The  sectitiu  speaks  of  the  registration  of  the  in- 
foate^'^'  strunients  rtferrcTd  to  * 'through  memorials  or  by  cer- 
tificates or  oiherwise.-*    The  certificates  here  al- 
luded include,  for  example,  such  certificates  as  are 
granted  by  the  Sheriff  upon  executing  a  deed  for 
taxes  under  4  Geo.  IV  cap.  7,  ss.  19  &  20 ;  16  Vic. 
cap.  182,  ss.  65  &  66  (2). 
Begistra-       The  consideration  of  the  method  of  registering 
tion  prior  through  memorials  etc.,  from  January  1st   1866, 


(2) 


Sec.  87. 

See  notes  to  see.  76  pott. 
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Sod.  J 

is  contained  in  the  remarks  upon  the    following *^*J*»» 
section  to  which  it  more  properly  pertains. 

66.  The  proof  that  would  before  the  first  day  of  January,  one  Proof  of 
thousand  eight  hundred  and  sixty-six,  hare  been  sufficient  for  the  registra- 
registration  of  any  instrument  executed  prior  t*  the  said  date,  tion  of  in- 
ahall  be  deemed  sufficient  for  the  registration  hereafter  of  any  struments 
such  instrument ;  but  in  any  such  case  the  instrument  shall  be  executed 
registered  at  full  length,  and  the  memorial  and  affidavit  shall  be  before  1st 
deposited  and  filed  in  lien  of  an  original  or  duplicate.  81  V.,  Jan  ,  1866, 
e.  20, 8. 87.  etc. 

As  instruments  executed  prior  to  the  first  of 
January,  1866,  unless  proved  according  to  the 
present  Act,  cannot  be  admitted  to  registration 
without  proof  being  made,  in  accordance  with  the 
law  as  it  existed  prior  to  that  date,  it  is  important 
to  refer  to  the  several  statutes  bearing  upon  this 
subject,  and  the  principal  cases  decided  as  to  the 
construction  and  operation  of  those  statutes.  As 
the  statutes  affecting  registry  are  contained  in 
Appendix  D.,  it  will  be  sufficient  to  state  briefly  the> 
requisites  of  such  proof ;  the  sections  of  the  various 
statutes  bearing  thereon  being  cited,  so  that  the 
reader  may  refer  thereto  for  more  extended  infor- 
mation. Instru- 

According,  then,  to  the  registry  laws  in  force  iii  ™nted  be- 
this  Province,  prior  to  the  first  of  January,  1866, '^'e  Jan.i, 
instruments   executed   before   that  date   may  bcberegis- 
registered  upon  the  following  proof,  viz  : —  f^ibwt^ 

1.  Deeds,   conveyances,  assurances.  Powers  ofDeeds,&c., 
Attorney  and  wills,  are  to  be  registered  through  ^^^^ 
memorials  (1).  ials. 

2.  Sheriff's  deeds  for  taxes.     Proceedings  in  the  |^®^*^^*Jj 
Court  of  Chancery,  and  discharges  of  mortgage,  by  by  oertifl-* 
certificate  (2).  ^^^^ 

8.  Memorials  must  be  in  writing,  or  be  partly  to  be  in 
printed  and  partly  written  (8).  ^iily^"" 

m  Con.  Stat.  U.  C,  cap.  89,  sec,  18.  printed. 


(1)  Coi 

(2)  lb. 


(3)  Sec.  19. 
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Contente  4,  They  must  contain  the  date  of  the  instrument^ 
^M^A,  as  well  as  the  names  and  additions  of  all  the 
^^™^'  parties  to  the  instrument,  or  of  the  devisor,  testator 
wUnesses  or  testatrix  of  the  will,  as  set  forth  in  the  instru- 
ment or  will  (1). 
Desorip-  5.  They  must  mention  the  names  and  additions 
Undr  ^'  *"  ^^^  witnesses  to  the  instrument  or  will,  and 
of  their  places  of  abode  respectively  (2). 

6.  They  must  also  mention  the  lands  contained 
in  the  instrument  or  will,  and  the  City,  Town,  Town- 
ship or  place  in  the  County  or  Riding,  where  the 
lands  are  situate,  in  the  manner  in  which  the  same 
are  described  in  the  instrument  or  will,  or  to  the 
same  eflfect  (3). 
Who  to         7.  The  memorial  of  an  instrument,  other  than  a 
execute     Power  of  Attorney,  is  required  to  be  under  the  hand 
and  seal  of  the  grantor,  or  of  one  or  more  of  the 
grantors,  or  of  the  grantee,  or  of  one  or  more  of 
the  grantees,  his  or  their  heirs,  executors,  adminis- 
trators, guardians  or  trustees;  and  attested  by  two 
witnesses,  one  of  whom  is  to  be  a  witness  to  the 
execution  of  the  instrument  (4). 
Memorial       8.  That  of  a  Powor  of  Attorney  is  to  be  under  the 
of  Attor-    hand  and  seal  of  one  or  more  of  the  constituents, 
^^y-  or  of  the  constituted  and  attested  by  two  witnesses, 

one  of  whom  slmll  be  also  a  witness  to  the  Power 
ot  Attorney  (5). 
Memoruil  9.  The  memorial  of  a  will  is  to  be  under  the 
^  *^ '  hand  and  seal  of  the  devisee,  or  of  one  or  more  of 
the  devisees,  his  or  their  executors,  administrators, 
guardians  or  trustees,  and  attested  by  two  wit- 
nesses, oue  of  whom,  in  case  of  wills,  made  and 

(1)  lb.,  88.   1. 

(2)  lb..  8CC.  19,:8.  2. 

(3)  lb.,  tec.  19,  8.  8. 

(4)  lb.,  eec.  20. 
(6)  lb.  sec.  21. 
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published  out  of  Ontario,  shall  be  also  a  witness  to 
the  will  (1). 

10.  The  aflSdavit   accompanying   the  memorial  AffidaTit 
differs  according  to  the  nature  of  the  instrument 

to  be  recorded. 

(a.)  The  affidavit  accompanying  a  memorial  of  lustni- 
an  instrument,  other  than  a  will,  must  be  mad«  by[JJ^"j.^jj^ 
one  of  the  witnesses  to  the  memorial,  who  is  also  *  ^***- 
a  witness  to  the  execution  of  the  instrument  and 
memorial. 

(6.)  In  the  case  of  a  will  executed  in  Ontario,  the  if  win  ex- 
affidavit  is  made  by  one  of  the  witnesses  to  the  ^^^^  ^^ 
memorial  proving  the  execution  of  the  memorial  Province, 
and  place  of  execution. 

(c.)  When  the  will  is  executed  out  of  Ontario,  the  it  wiu  ex- 
affidavit  must  be  made  by  one  of  the  witnesses  of'^ro-^'*^ 
who  is  a  witness  also  to  the  will  and  memorial  'i^^- 
who   shall  prove   the   execution   of  the  will   and 
memorial  (2). 

11.  Proof  made  out  of  Ontario  may  be  either  by  Howproof 
affidavit  or  declaration  in  writing,   but   in   such°^*^®* 
case  the  memorial  shall  not  be  registered,  until  the 
instrument  be  identified  as  that  referred  to  in  the 
affidavit  or  declaration  by  a  certificate  of  identity 
endorsed  on  the  instrument  under  tlie  liaud  of  the 

party  before  whom  the  affidavit  is  sworn  (3). 

12.  When  the  witnesses  being  dead  or  perma- ^roo* »» 

*  nently  resident  out  of  Ontario,  proof  of  the  execu- death  or 

tion  of  an  instiument  had  to  be  made  before  the  ^^f**"®®  ^'^ 

T^  .     ^  o        •  witness. 

Justices  of  the  Peace  in  Quarter  Sessions  assembled; 

and  a  certificate  obtained,  signed  by  the  Chairman 

and  certified  by  the  Clerk  of  the   Peace,  setting 

forth  that  the  majority  of  the  Justices  assembled 

(1)  lb.,  sec.  22. 

(2)  Con.  Stat.  U.  C,  cap.  89,  sec.  23. 

(3)  lb.,  SB.  25  &  26. 
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L      866. 

were  satisfied  by  the  proof  adduoed.  In  this 
case  the  deed  and  such  certificate  are  to  be  reg- 

Decrees  of  istered. 

ure.  Ac.  18.  SheriflF's  deeds  of  land  sold  for  taxes  maybe 
registered  upon  the  certificate  of  the  Sheriff  under 
his  hand  and  seal  of  office,  showing  the  name  of 
the  purchaser,  sum  paid,  number  of  acres  sold, 
the  lot  or  tract  of  which  they  may  form  a  part,  the 
date  of  the  SheriiBT's  deed  and  the  certificate  could 
comprise  a  schedule  of  any  number  of  such  deeds. 
The  Registrar  is  to  receive  such  certificate  in  lieu 
of  a  memorial,  and  on  production  of  the  Sheriffs 
deed,  enter  on  record  a  transcript  thereof,  which 

Sheriff's    shall  be  sufficient  registry  (1). 

Twee  ^^^  ^^'  Decrees  of  foreclosure  and  every  other  decree 
of  the  Court  of  Chancery,  and  certificates  of  dis- 
charge of  mortgage  were  registered  in  the  same 

Statutory  manner  as  they  now  are. 

as  to  me-       The  provisions   of  the   statute   as  to  what   a 

™°"?^*'®  memorial  shall  contain  have   been  construed  as 

manda- 
tory,        mandatory  in  their  nature  and  not  dii'ectory  (2). 

B^^^strir  ^*  ^^  *^®  ^^^y  ^^  ^^^  Registrar  to  see  that  the 
memorial  conforms  with  the  requirements  of  the 
statute  (3).  It  is  his  duty  also  to  reject  the 
memorial  and  return  it  to  the  parties  if  a  discrep- 
ancy exists  between  it  and  the  deed  in  any  of  the 

Jnsuffi-     required  particulars   (4).     An  application    for  a 

dent  me-       ^,  '^  ,  ii..  •  •         ni-x 

morial.  mandamus  to  compel  him  to  receive  an  msumcient 
memorial  will  be  refused  with  costs.  The  Regis- 
trar is  not  compelled  to  verify  any  statements  in 
the  memorial,  other  than  those  required  by  the 

(1)  Ib.»  88.  84  &  85.  See  notes  to  Sec.  76  Pott. 

(2)  Harding  v.  Carey,  10,  Ir.  0.  L.  R.,  140 ;  In  re  Monsell. 
air.Jur.  (N.  SJ.66. 

(8)  Reg.  T.  Registi-ar  of  Middlesex,  15  Q.  B.,  976;  Abbott  y. 
Qeraghty,  4  Ir.  Ch..  15. 

(4)  In  re  Monsell,  2  Ir.  Jur.  (N.  B.),  66;  SuUiyan  t.  WaUh, 
1  Jones,  264. 
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Act.     The  memorial  need  not  go  beyond  the  four 
comers  of  the  deed  (1).     A  variance  between  the7*"*°<** 
instrument  and  the  memorial,  in  particulars  no*  memorial 
required   to   be  inserted  in  the  memorial   is  ^ot^rument 
material  so  as  to  interfere  with  its  registration  (2)* 
So   if  mere  surplus  matter  be  contained  in   the  Surplus- 
memorial,  provided  the  memorial  otherwise  con-*^*" 
tains  the  requirements  of  the  Act  (8). 

If  the  instrument  and  its  memorial  are  both  in  Abaenoe 
blank  as  to  date  of  instrument,  the  registry  will  bememoriS 

valid;  as  the  instrument  is  good  at  law  without  a*p<^  ^"-  ^ 

t  •      T  strumenfc. 

date,  and  the  memorial  cannot  be  required  to  con- 
tain that  which  is  wanting  in  the  instrument  (4). 

Where  there  is  any  omission  in  the  memorial  of  When 

matenal 

a  material  particular,  but  the  same  omission  occurs  omission 
in  the   instrument,   the  registration   will  not  be  ^^^yj^jf^^ 
invalidated  (5). 

A  clerical  error  in  a  memorial  will  not  vitiate  Clerical 
registration  unless  it  will  mislead  or  frustrate  the 
object  of  the  Act  (6). 

A  mortgage  and  memorial  were  executed  on  the 
26th  February,  1865,  but  by  a  clerical  error  the 
date  in  the  mortgage  was  written  as  1851.  The 
memorial  stated  the  date  of  the  mortgage  as  1855. 
The  registration  was  held  good  (7). 

It  is  presumed  that  the  Begistrar  does  his  duty,  Omniante 
and  that  the  memorial  corresponds  with  the  deed  '**'*  *^'^' 
in  the  statutory  requirements  (8).     Reception  of  aBeception 

of  Memo- 

(1)  Gardiner  V.  Blesinton,  1  Ir.  Ch..  87;  Beid  v.  Whitehead,"*** 
2  B.  A  A..  584.  per  Hagarty  J. ;  SuKden  V.  &  P.,  14  Ed.,  781. 

(2)  McDonell  v.  Murphy,  2  F.  &  8.,  304. 

(3)  MiU  ▼.  HiU,  8  H.  of  L.  Ca.,  820  ;Wyatt  t.  Barwell,  19  Vea., 
485. 

(4)  In  re  Montell,  2  Ir.  Jnr.  (N.  S.),  66. 

(5)  Harding  v.  Carey.  10  Ir.  Ch  ,  140. 

(6)  Wyatt  V.  Barwell  tupra  :  Slator  v.  Slator,  36  Ir.  Ch.,  488. 

(7)  Harty  ▼.  Appleby,  19  Or.,  206. 
(B)  Abbott  V.  Geraghtv,  4  Ir.  Ch.,  16. 
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memorial  does  not  prove  its  validity,  or  the  fact  of 
registration  (1). 
Begistra-       ^he    Eegistrar    receives,    files    aud    enters   in 

tion  of  , 

instru-      bis   books  whatever  is   brought   to    him,    at   the 

Seris^k  of  P^'^^'  ^^  ^^^  party  bringing  it.     The  omission  in  the 

party  reg-  memorial  of  the  christian  name  of  the  mortgagor's 

Omisskm  ^^^®'  ^^^  executed  to  bar  her  dower,  was  held  to 

of  addi-     vitiate  the  registration  (2).     The  omission  in  the 

wiuiess.    niemorial  to  mention  the  addition  of  the  witness  to 

the  deed  was  held  to  be  a  fatal  objection  to  the 

registration  of  the  deed  (3). 

OmiBsion       If  the  City,  Towrn,  Township  or  place  in  the 

Townf&c.  County  or  riding  is  not  mentioned  in  the  usual 

place  in  the  deed,  but  only  by  way  of  recital,  the 

memorial  must  nevertheless  not  omit  mention  of 

such,  otherwise  such  omission  will  be  fatal  (4). 

Memorial      If  the  deed  to  be  registered  is  endorsed   upon 

endorsed   another  deed,  and  in   mentioning  the  parcels  of 

upon  an-   jj^^^]  conveyed,  describes  them  as  **  the  premises 

referring    comprifc-ed  in  the  within  deed,"  it  has  been  held, 

thereto  for  i^j^.^^  the  memorial   must  describe  such  lands  as 

descrip- 
tion of       they   are   described    in   the   endorsed   deed,    and 

*"  **■       state  that  the  imported  description  is  taken  from 

„,,  the    source   referred  to  (5).     A  case  in  our   Pro- 

Where 

memorial  vincial  Court  of  Error  and  Appeal  has  however, 
^£^^L  decided,  reversing  the  ruling  of  the  Court  below, 
tion  in  in- that  when  the  memorial  follows  the  description  in 
«  rumen  .  ^^^  deed,  the  deed  itself  being  operative,  the  regis- 
tration thereof  is  effectual  (6). 

(1)  Doe  d.  Ilennick  v.  Armstrong,  1  H.  A  B.  app.,  733,  per 
Downes,  C.  J. 

(2)  Boucher  v.  Smith,  9  Gr.,  347. 

(3)  RobBou  V.  Waddell  et  al.  24,  U.  C.  R.  674.  Harding  v.  Carey, 
10  Ir.  C.  R.  140.  In  re  Jenninjfs.  Sir.  Ch.,  421.  O'Brien  ▼.  Tylee, 
1  Ir.  Com.  L.  R.  (N.B.)  647.  8  Ir.  Jur..  345. 

(4)  Stephenson  v.  Royse  5  Ir.  Ch.,  401. 

(5)  Beg  V.  Registrar  of  Middlesex,  15  Q.  B.  976.  See  form  of 
memorial  applicable  to  snch  a  case  in  Appendix  A. 

(6)  Reid  t.  Whitehead.  2  E.  &.  A.  680. 
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Where  neither  of  the  witnesses  to  the  memoiial 
was  a  witness  to  the  deed,  it  was  held,  that,  as  the 
requirement  of  the  Act  in  that  respect  had  not  been 
complied  with,  the  registration  was  invalid  (1)  a 
memorial  of  a  will  was  signed  by  a  devisee  named 
therein,  who  was  also  an  attesting  witness  to  the 
will.  It  was  held  that  the  devise  being  void  under 
Act  25,  Geo.  II.  c.  6,  the  registry  of  the  will  was 
ineffectual.  (2) 

Eegistration  is  confined  to  the  lands  mentioned  JH^**""^" 

^  tion  con- 

m  the  memorial.     If  the  latter  omits  any  portion  fined  to 

of  the  description  of  the  lands  as  contained  in   the  mention- 
deed,  such  omitted  part  is  not  affected  by  such  ei  in  me- 
registration,  and  the  deed  acquires  no  priority  in 
respect  to  the  same  (3). 

When  the  executor  of  a  mortgagee  affected  toReexecu- 
re-execute  the  mortgage  deed  foi   the   purpose   of  g^xe^utor 
registration,  and  caused  his  execution  to  be  attest-  ^^^  P^"*". 

Ill  •  •  1  1.      I  1      -I  •  poses  of 

ed  by  two  witnesses,  neither  of  whom  had  previous-  registra- 
ly  attested  the  execution  of  a  deed  by  any  of  the  ^^^^\  . 
parties  thereto ;  the  registration  was  declared  to  as  to  affi- 
be   invalid    (4),     An   affidavit  of    the  witness,  to  ^^7^'^^ 

witness 

accompany  the  memorial,  been  held  not  to  be  man-  directory, 
datory  but  directory,  and  the  registration  will  not  Reception 
be  avoided  by  the  Eegistrar  accepting  an  improper  proper 
affidavit  (5).  affidant. 

The  witness  to  the   instrument  and  memorial,  "^^^^  *^® 

.  .  witness 

must  re  the  one  who  witnessed  the  execution   of  must  be. 
ihe  instrument  by  the  grantor,  otherwise  the  reg- 
istration is  void  (6). 

(1)  Doe  d.  Rennick  v.  Armstrong,  1  Hud  &  Bro.,  app.  727. 

(2)  Ryail  v.  Deveraux,  26,  U.  C.  R.  100. 

(3)  Crymble  v.  Adair  Beat,  122,  cfd.  Johnston  t.  Dublin  & 
Meath  R.  C.  17  Jr.  Ch.,  133 

(4)  Essex  V.  BauRh.  1  Y.  &  C,  (C.C.)  620. 

(5)  McDonell  t  Murphy.  2  F.  A  S..  304  per  Burton  J. 

(6)  Reid  ▼.  Whitehead,  10  Gr.  446,  per  Esten  V.  C.  See  In  re 
HonseU,  2  Ir.  Ch.  (N.  S.)  66. 
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A  Sheriff *s  certificate  upon  a  sale  of  taxes  and 
made  in  1839,  upon  which  a  deed  from  him  was 
obtained  on  10th  July,  1840,  was  not  registered 
until  18lh  July,  1801,  and  written  on  it  in  the 
handwriting  of  **E."  who  was  Sheriff  in  1840,  but 
had  gone  out  of  office  before  1861,  '^Duplicate 
1861"  and  on  it  the  Sheriff  was  described  as  Sher- 
iff of  the  United  Counties  of  N.  &c  D.,  which  were 
not  united  until  1850.  Held  that  these  informal- 
ities were  insufficient  to  destroy  the  registration. 
Per  Wilson  J. 

The  Sheriff  who  had  sold  the  land  and  made  the 
deed  was  hell  to  be  a  competent  person  to  give  the 
certificate  for  registry,  though  •out  of  office  ;  and 
the  fiegistrar  having  acted  upon  it,  though  he 
might,  perhaps,  have  refused  to  do  so,  owing  to  its 
informality,  the  registration  was  ruled  to  be 
good  (1). 

Statement     The  Registrar  having  recorded  a  certificate  of 

JJ  *^jj^  discharge  of  mortgage  under  Con.  Stat.  U.  C.  cap. 

tion.  89,  upon  an  affidavit  which  did  not  state  the  place 
of  execution,  as  required  by  the  statute  ;  it  was  held, 
that  he  should  have  properly  refused  to  register  it, 
although  being  registered,  it  was  effectual  as  a 
re-conveyance  of  the  legal  estate  to  the  mortgagor 
(2). 

Beg.  Act       Although  by  the  Registry  Acts  of  1865  (8),  1868 

mV^s!  (^)  ^^^  *^®  ^^*  ^®  ^i^-'  ^*P-  17  (5),  (the  latter 
Beg.  Act  comprising  section  forty-one  of  this  Act),  by  their 
fee.  80 '  retrospective  operation  have  cured^  some  of  the 
Mid  Eeo.  41  defective  registrations  up  to  the  dates  of  their  sev- 

progpec-  eral  enactments,  it  must  be  borne  in  mind  that 
tiye. 

(1)  Jones  V.  Cowden  et  al.  B4  U.  C.  R.,  346. 

(2)  MoGrath  v.  Todd.  26  U.  C.  B.,  87. 

(3)  Sec.  78. 

(4)  Sec.  80. 
(5j  Sec.  2. 
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tbey  do  not  apply  to  registrations  subsequent  there- 
to; and  that  as  to  these  subsequent  registrations 
the  greatest  caution  and  care  should  be  exercised 
in  complying  with  the  requirements  of  the  law,  as 
it  has  been  decided  in  many  instances  that  defec- 
tive registration  amounts  to  non -registration.    TheD^ectiy* 
statutory  requirements  and  cases  cited  above  are  [?J5^® '*" 
therefore  applicable  to  all   instruments   executed  amounts 
prior  to  the  first  of  January,  1866,  which  have  been  registra- 
registered  since  the  remedial  statutes  came  into*^^'^- 
effect,  and  especially  to  those  that  have  not  yet 
been  registered. 

DISCHAEGE  OF  MORTGAGES. 

67.  Where  any  rpgigtered  mortgage  has  been  satisfied,  the  Satisfac- 
Registrar,  on  receiving  a  certificate  executed  by  the  mortgagee,  *ion  of 
or  if  the  mortgage  has  beeo  assigned  and  snch  assignment  regis-  mortgage 
tered,  then  executed  by  suoh^assignee,  or  by  such  other  person  lio^  regif- 
as  may  be  entitled  by  law  to  receive  the  money  and  to  discharge  tored. 
such  mortgage,  i  i  the  form  of  Schedule  J  to  this  Act,  or  to  the 
like  effect,  executed  in  the  presence  of  one  witness,  and  duly  , 

proven  by  the  oath  of  the  subscribing  witness  thereto,  in  the  same 
manner  as  herein  is  provided  for  the  proof  df  other  instruments 
affecting  lands,  shall  register  the  save,  and  every  affidavit 
attached  thereto  or  endorsed  thereon,  at  full  length  in  its  proper 
order,  in  the  Registry  Book,  and  shall  number  it  in  like  manner 
as  other  instruments  are  required  to  be  registered  and  numbered,  ^q^^  jq 
and  shall  write  in  the  margin  of  the  register  wherein  the  said  qh^^q  ^f 
mortgage  has  been  registered,  words  to  the  following  effect : — register. 

** See  certificate  purporting  to  be  dUeharge  tigned  by 

(naming  the  person  who  has  executed  the  same),  and  tee  Regittry 
number  —  of  iuch  certificate  — —  Book  (stating  the  same  accord- 
ing to  the  fact),"  and  to  such  marginal  entry  the  Registrar  or  his 
Deputy  shall  affix  his  name ;  and  the  same  shall  be  deemed  a  Effect  of 
discharge  of  such  mortga^'e,  and  such  certificate  so  registered  such  regis-^ 
shall  be  as  valid  and  effectual  in  law  as  a  release  of  such  mort-  tration. 
gage,  and  is  a  conveyance  to  the  mortgagor,  his  heirs,  executors, 
administrators,  or  assigns,  or  any  person  lawfully  claiming  by, 
through  or  under  him  or  them,  of  the  original  estate  of  the 
mortgagor.    81  V. ,  c.  20.  s.  60. 

As  a  mortgage  in  fee  translers  the  legal  estate  Mortgage 
in  the  lands  conveyed  thereby  to  the  mortgagee,  the  legal 
and  his  assigns;  subject  to  the  right  of  the  mort-  «»*»*«• 
gagor,  upon  payment  of  the  money  secured  by,  and 
the  performance  of  the  covenants  contained   in, 
such  mortgage,  to  require  a  re-conveyance  of  the 
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lands  and  the  legal  estate  therein,  it  would  still  be 
necessary  to  obtain  such  re-conveyance  whether 
the  mortgage  be  registered  or  not,  but  for  the  ope- 
ration of  this  section. 
^1795  *       Although  there  was  a  form  of  certificate  of  dis- 
Biient  as*  clia^g©  of  mortgage  given  in  the  schedule  annexed 
to  uking  to  the  Registry  Act  of  1795,  yet  there  was  nothing 
charges,    in  that  Act  authorizing  same  to  be  taken,  a^  no 
reference  was  made  to  the  certificate.     To  remove 
doubts  as  to  the  legality  of  registration  of  such 
certificates  the  Act  4,  Wm.  IV.,  cap.  16,  was  passed ; 
by  which  such  certificates  as  had  at  that  time  been 
registered  under  the  Reg.  Act  of  1795,  as  well  as 
from  that  time   henceforth,    were  declared  to  be 
valid  as  releases  of  mortgage,  and  to  operate  as  a 
re-conveyance  of  the  originnl  estate  of  the  mort- 
Rep.Act    gagor.     The  Registry  Act  of  1846,  however,  con- 
tained  a  similar  provision  to   the  section  under 
consideration  (1). 
Section         The  Section  is  confined  in  its  application  to  the 
puis  tr    ^^^^  ^^  '*  ^  registered  mortgage."     Where  a  mort- 
♦•register-  gage  is  not  re.Ljistered  but  is  satisfied,  a  re-convey- 
gage."       ^J^ce  in  the  form  of  a  deed  is  yet  required,  in  order 
to  pass  the  legal  estate  in  the  mortgaged  lands 
from  the  mortgagee  to  the  mortgagor. 

S^^Eng!  ^^  *^^^  ^^^®  ^^  *J^^  payment  of  an  unregistered 
land  as  to  mortgage,  and  neglect  to  obtain  a  re-conveyance 
o?unreg.  ^^^™  *^®  mortgagee,  it  has  been  said  that,  in  Eng- 
istered      lauA  the  vendee  from  the  mortgagor  need  not  insist 

mortgage  . 

by  vendee  upon    the    registration   of    the   mortgage   and   a 

fiagor'*     i*e-conveyance  from   the  mortgagee ;  because  the 

legal  estate  which  the  mortgagor  conveyed  by  the 

unregistered   mortgage,  ceased  to  be  held  by  the 

mortgagee,  upon  the  registration  of  the  conveyance 

(1)  Sees.  23  A  24.      . 
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from  the  mortgagor  to  the  vendee ;  and  as  he  had 
been  paid  oflf,  he,  of  course,  retained  no  equity  (1). 

As  in  this  Province,  notice  to  the  vendee  of  the  In  Ontario 
mortgagor  of  such  unregistered  mortgage  has  thcmnst^be* 
same  effect  against  him  as  if  such  mortgage  were  ^isc^^^'R- 
in  fact  registered,  and  the  legal  estate  would  inconvey- 
such  case  remain  undisturbed  in   the  mortgagee.  *"^®  ^*^' 
the  rule  above  stated,  it  is  apprehended,  would  not 
be  applicable  in  this  Province.    Such  vendee  could 
either  require   the   registration  of  the  mortgage, 
and  the  execution  and  registration  of  a  certificate 
under  this  section,  or  the  execution  of  a  re-convey- 
ance of  the  legal  estate  from  the  mortgagee  to  the 
the  mortgagor,  or  the  vendee.      The  mortgagor, 
or  any   other  party   entitled  to   redeem,    is   not 
obliged  to  accept  a  statutory  discharge  of  mort- 
gage when  he  redeems  the  mortgage.     He  has  the 
right  to  obtain,  at  his  own  expense  and  charges, 
from  the  mortgagee,  or  his  assignee,  a  reconvey- 
ance of  the  mortgaged  premises,  including  a  coven- 
ant  against   incumbrances   (2).      If  he   redeems 
<luring  the  course  of  a  foreclosure   suit,  brought 
upon  the  mortgage,  he  may,  at  his  option,  have  a 
vesting  order  (3). 

Nor  does  the  statute  apply  to  the  case  of  certifi-  Discbarge 
<5ate8  of  discharge  of  mortgage  executed  by  ft^^pxecu^d** 
assignee  of  a  mortgage,   unless   the  assignment  by  as 
itself  be  registered.  mort^a^e 

The  provision  in  the  section  extending  to  the".^*^®^^" 
execution  of  certificates  by  assignees  is  expressly  registered, 
dependent  upon  tht»  condition,  "  if  the  mortgacje  Registra- 
has  been   assigned  and   such   assignment   regis-  ^\^^  ^'  *f- 

^T  .  ii  1  .  signment 

tered."     No  power  is  conferred  upon  an  assignee  expressly 

_  .  required 

(1)  Sugden  V.  k  P.  14  ed.,  p.  647. 

(2)  McLennan  v.  McLean,  27  Gt.  64. 

(3)  Ellis  V.  E  lis,  I  Chy.  Cham.  267. 
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when  an-  ^f  ^  mortgage,  which  has  not  been  registered  and 
ecutesdis-the  form  of  the  certificate  in  Schedule  J.  points 
charge,  clearly  to  the  requirement  of  the  registration  of 
the  assignment,  the  particulars  of  such  registra- 
tion being  obliged  to  be  set  forth  in  as  minute 
and  full  a  manner  as  the  particulars  of  the  regis- 
tration of  the  instrument  itself. 

If  assign-  Where  the  assignment  of  a  registered  mortgage 
wgTstered  ^^®  ^^^  ^^^^  registered,  the  assignee,  upon  pay- 
mortgage  ment  ol  such  mortga^,  must  either  register  the 
tereSr^w-^  ^^^^S"^^^*'  and  execute  a  certificate  under  the 
signee  statute,  or  else  he  must  execute  a  deed  of  re-con- 
either  reg- veyance  ;  he  not  having  the  power  to  executes. 
^"**^*^nt  certificate  so  long  as  the  assignment  remains 
execute  unregistered.  Where  the  assignment  is  unregis- 
or^re-con^  *^^^<J  the  mortgagee  could  not  properly  execute 
▼ey*  such  certificate,  as  the  statute  requires  all  assign* 

caeeThe  ^^^'^ts  to  ^^  s®^  forth  in  the  certificate,  with  dates- 
mort.       of  registration,  etc. 

gagee  can- 
not exe-        The  expression  **  oth^r  person  as  may  be  enti- 

charge,     tied  by  law  to  receive  the  money  and  to  discharge 

Obtaining  such  mortgage,*'  has  reference  to  the  legal  repre- 

siorT^'^^  sentatives  and  assigns  of  the  mortgagee,  such  as 

"other     tig  executors,   administrators,   assigns  in   bank- 

person 

&o."  *  ruptcy,  trustees,  etc.  Discharges  by  Sheriffs^ 
Discharge  Bailiflfs  and  other  officers,  are  regulated  by  sectioD- 
anate  seveuty-one  post.  The  mortgage  being  looked 
'^nal  re*^  upon  in  equity  as  personalty,  and  not  descending 
presenta-  to  the  heir  at  law,  the  discharge  thereof,  in  order- 
ceased  ^  t^  operate  as  such,  must  emanate  from  the  per- 
mortgagee  .sonal  representative,  and  not  from  such  heir  at 

or  assig-     . 

nee.  htw.  • 

^^T'^red       Authority  to  release  mortgages  belonging  to  a-^ 
upon  exec- deceased  mortgagee,   and   to  re-convey  the   legal 
^^^Jj^g.    estate  vested   in  such  mortgagee,  was  conferred. 
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npon  executors  and   administrators  by  Stat.   12*^*°"  *o 

release 

Vic,  cap.  71  sec.  9 ;  Stat.  14  &  15  Vic,  cap,  7  (l).andre- 
€on.  Stat.  U.  C,  cap.  87,  sec.  5,  only  authorized  Jf^?^^^^ 
the  executors  to  convey  the  legal  estate  on  pay-  o.  71, 
ment  of  the  mortgage  debt  but  not  to  a  purchaser  ^.'s?.  *^' 
from  them  (2).     The   statute  authorizing  release 
hj  execution  upon  payment  of  the  mortgage  debt,  Limited 
refers  only  to  payment  of  the  debt  in  money,  ftnd^  g  ^.c. 
not  to  the  acceptance  of  another  security  instead  (3).  c^P-  S7. 

Full  powers  to  assign  and  release  mortgages 
were  subsequently  granted  (4).  awi^  ^ 

The  authority  to  assign  or  release  mortgages |^^^^ 
-does  not  extend  to  a  foreign  executor  or  adminis- 
trator of  the  deceased  mortgagee  (5).    Payment  to  poreign 
such  foreign  executor  or  ddministor,  and  a  release  executor 
executed  by  the  heirs  at  law  of  the  mortgagee,  will  g^^  *"" 
not  be  sufficient.     The  proper  Surrogate  Court  out 
of  which  letters  of  administration  or  probate  should  Probate 
issue,  is  the  Court  for  the  County  in  which  the  England"* 
mortgaged  premises  are  situate.  Jo  e£feot 

Probate   of  a  will  granted   to   an   executor  in 
England  by  the  Courts  there,  does  not  entitle  the  One  of 
executor  to  act  in  that  capacity  in  Ontario  (6).        executors 

By  the  sixty-second  section  of  the  fiegistry  Act  ^/^®' 
of  1868  it  is  provided  that  "  every  certificate  ofvaUddls 
payment  or  discharge  of  mortgage  executed  by  the*^  ^^^* 
mortgagee,  his  heirs,  executors,  administrators  or 
assigns,  or  any  one  of  them  shall  be  valid.*'     This 
provision  is  incorporated  in  the  sixteenth  section 
of  the   Revised   Statutes   of    Ontario,   cap.   107. 

gSeo.  s. 
Hunter  &  Farr  et  aZ.,  23  U.  C.  B.,  824 ;  Bobinwn  v.  ByerP, 
9  Or..  672. 

Dilk  ▼.  Douglas.  16  W.  C.  L.  J..  (N.8.)  76. 

t32  Vio.,  cap.  10 ;  B.  S.  (Ont.),  e.  107,  bs.  15  A  16. 
In  re  Thorpe,  16  Gr.,  76. 
White  ▼.  Hunter,  1  U.  C.  B.,  462.    See  Gnmt  t.  McDonald, 
468. 
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Altbougb  it  was  at  one  time  held  that  a  certificate 

of  discharge  of  mortgage  should  be  executed  by  all 

the  executors,  in  order  to  be  valid  (1),  yet  it  ha9 

been  held  tbat,  since  the  passage  of  tbe  section 

just   cited,    one  of  several   executors   can   alone 

execute  a  valid  discharge  of  mortgage  (2). 

Assigu-         An  assignment  of  a  mortgage  by  an  administra- 

^miniJ-    ^^^  ^^  valid,  although  the  asiigument  does  not  state 

trator       that    he   executes   the    same   in   his  capacity  as 

need  not        i     .    •   ,  ^x 

state  his    admmistrator  (3). 

acting  as 

sach.  A  Registrar  having  recorded  a  certificate  of  dis- 

Discharge  charge  upon  a  defective  affidavit  of  execution^  it 
gage  it  was  held  that  he  should  properly  have  refused 
registered  *^  register  it  ;  but,  having  been  registered,  the  cer- 
upon  de-    tificate  was  effectual  as  a  re-conveyance   of  the 

fective 

proof,  ope- legal  estate  to  the  mortgagor  (4). 

rec^onvey^  ^^  ^^^'^^  ^^  «^^'®  ®^^^^  *^  ^^^  certificate  as  a 
ance  of  re-conveyance  of  the  original  estate  of  the  mort- 
tate.  ^^  gagor  it  is  essential  that  tiiere  should  be  (a)  pay- 
Requigites  ment,  (b)  execution  of  the  certificate  in  the  mode 
discharge^  Prescribed  by  the  statute,  and  (r)  registration  (5). 

convey"  The  certificate  of  satisfaction  of  a  mortgage,  or 
ance.  ^f  Q^^  performance  of  the  conditions  therein,  has 
operatea^^  effect  as  a  release  of  the  mortgage,  or  as  a  re-con- 
as  a  re       vevance  of  the  legal  estate,  only  from  the  time  that 

convey-  *  .  .  .  . 

ance  from  the  registration  of  such  certificate  is  completed,  and 

reg?8t*ra-    ^*^  ^^  relation  back  to  the  date  of  certificate,     in 

tion  this  respect  it  differs  from  a  conveyance  or  re-con- 

?«*/J^*  veyance,  under  seal,  of  the  legal  estate  tothemort- 
convey-  •'  ^  ... 

ance  by     gagor  and  his  assigns ;  which,  similarly  to  every 

deed  from 

(1)  McPhadden  v.  Bacon,  13  Gr.,  691. 

(2)  Ex  parte  Johnson.  6  P  R.,  226. 

(3)  Yarrington  v.  Lyon,  12  Gr  ,  308. 

(4)  MagtRth  V.  Todd,  26  XJ.  C.  R,.  87,  approved  of  in  Ryan  v. 
Devereux.  26  U.  C.  R.,  100. 

(6)  lb. 
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other  deed,  operates  from  the  delivery,  independ- j4^Jf  ^' ^®" 

ently  of  registration  (1).  Until  reg- 

A  certificate  of  discharge  of  mortgage  has  no  "tered 

disoaarge 

tflfect  as  a  re-conveyance  of  the  legal  estate  until  only  evi- 

registered,   being,    until  such   registration    takes  p^y^^^' 

place,  only  evidence  of  payment  (2).     A  discharge  Does  not 

of  mortgage,    not    being  under   seal,  is  not   anj^^^^  ^^ 

estoppel  as  to  the  fact  of  payment  (3).     A  dis-astofact 

charge  of  mortgage,  prior  to  registry,  operates  only^g^^f" 

as  a  receipt  (4). 

In  Lee  et  al.  v.  Morrow  (5),  Draper  C.  J.  observed 

that  **  the  statutory  certificate  in  itself  and  taken  J^^J?^*^'^^^^ 

alone  is  only  evidence  of  payment.     It  contains  efficacy  by 

no  words  releasing  the  mortgagor  from  his  coven-  i^a^^ems- 

ants,  nor  conveying  the  lands  to  him ;  its  force  int^ation 

these  particulars    is    derived  from  its  entry   and  Reg.  Act. 

registration  in  accordance  with  the  Act/*     Where  Power  of 

a  certificate  of  discharge  was  executed   under  atoseU^^^ 

Power  of  Attorney,  which,   after  authorizing  the^"^?."^ 

give  di8- 
attorney  to  sell  the  lands  of  the  principal,  and  charges  is 

give  receipts  for  the  consideration  money,  empow-  ^^^ori^y 

eied  him,  upon  payment  of  all  or  an v  debts,  to  to  enable 

give  proper  and  sufficient  acquittances   and  dis- to^executo 

charges  for  the  same;  it  was  held,  that  sufficient ^j^^^*"^® 

.  of  mort- 

authority   was   thereby  conferred,  to   enable   the  gage. 

appointee  to  sign  the  statutory  certificate  of  dis- 
charge of  mortgage  (6).  But  an  authority  to  an 
attorney  or  agent  to  receive  payment  of  interest, 
due  on  a  mortgage  not  in  his  possession,  does  not 
entitle  him  to  receive  payment  of  the  principal  (7). 
So  an  authority  to  collect  rents,  to  contract  for  the 

(1)  Sidey  V.  Hardeastle.  11  U.  C.R.,  162. 

(2)  Lee  v.  Morrow,  25  U.  C.  R.,  604. 

(3)  Biglow  V.  Staley,  14  U.  C.  P.,  276. 

(4)  Trust  &  Lonn  Co.  v.  Gallagher,  8  P.  R.  97. 
(r>)  \t  page  610. 

(6)  lb. 

(/)  Palmer  v.  Winstanley,  23  U.  C.  P.,  686. 


184  HOW  INSTBUMBNTS  ARE  TO  BE  BEOISTERED.    fCHiP.  rx. 

L      f«7. 

sale  of  property,  and  to  receive  the  down  payments 
thereon,  does  not  entitle  the  agent  to  receive  pay- 
ments on  a  mortgage  given  for  unpaid  purchase 
money  (1). 
Discharge      It  was  at  One  time  doubted,  whether  the  certifi- 
though     cate  would  operate  as  a  discharge  and  re-convey- 
not  exe-    ance,  if  not  executed  until  after  default  had  been 

outed  un- 
til after     made  in  the  mortgage.     This  doubt  was  removed 

JaS^ent  ^^^  ^^^  Begistry  Acts  of  1865  (2)  and  1868  (3),  pro- 
viding  that  every  certificate  of  discharge  of  mort- 
gage, or  of  the  conditions  therein  contained,  or  of 
the  lands  or  any  part  thereof,  or  of  any  portion  of 
the  money  secured  thereby,  at  whatsoever  time 
given,  and  whether  before  or  after  the  time  limited 
by  the  mortgage  for  payment  or  performance,  if  in 
conformity  with  the  Registry  Act,  should  be  valid 
to  all  intents  and  purposes.  This  provision  is  now 
contained  in  the  sixteenth  section  of  the  Rev. 
Stat.  (Ont.),  cap.  107. 

Regis-  Semble  tbat  the  Registrar's   certificate,  endorsed 

trar  b  cer- 

tificate  of  Upon  a  mortgage,  that  the  certificate  of  the  dis- 
diwhaMe' ^^^^^^    thereof   is   duly  registered,   is    sufficient 
Ib  evi-       evidence  of  a  re-conveyance,  without  proof  of  the 
re  convey,  execution  of  the  discharge  itself  (4). 
ance.  jn  ^n  action  by  the  vendors  against  the  vendee 

dig-**^  ^^  ^*  appeared  that  there  were  two  mortgages  upon 
^argein  the  land,  both  of  which  had  been  paid  off;  an 
Books/^  entry  of  the  discharge  of  one  of  the  mortgages 
of  uf°*^  had  been  duly  made  in  the  Registry  Office ;  of 
proper  the  other  a  certificate  of  discharge  had  been 
thediB-  ^^^y  signed,  but  not  registered.  It  was  held  that 
charge,  from  the  entry  by  the  Registrar,  the  certificate  of 
being  pro- discharge,    which    was    not  produced,   must    be 

dnced.  m  Greenwood  ▼.  the  Commercial  Bank  of  Canada,  14  Gt.,  40. 

(2)  Sec.  60. 
(8)  Sec.  62. 
(4)  Doe  d.  Crookahank  ▼.  Homberstone,  6  0.  S..  108. 
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assumed   to   have  been  in  proper  form,  and  inPj^*^}.''®^" 

ist  ration 

accordance  with  the  statute ;  and  as  such  entry  of  dis- 
hal,  by  the  statute,  the  force  of  a  re  conveyance,  i^g^^i*^®*^* 
the  first   mortgage  could   form   no  objection    to  estate  re- 
plaintiffd'  recovery  (I).     But  the  discharge  of  the  Jhe^^ort- 
second  mortgage  not  having  been  registered,  the  8*«®®- 
legal  estate  remained  in  the  mortgagee,  so  that  c^Tt^gcate 
plaintiffs  could  not  recover.  required 

It  is  necessary  that  there  should  be  a  separate  mortgage 
certificate  to  every  m  jrtgago  which  is  to  be  f^is- *^^^®  ^^'*" 
charged.     A  Registrar  therefore  cannot  be  com-Qj^j^^-^j^ 
pelled  to  register  a  certificate  applying  to  m^roindis- 
than  one  mortgage  (2).  the  mim- 

It  has  been  said  that  the  omission  in  the  certifi-  ^^^  ^' 

mortgage 

cate  of  the  registration  number  of  the  mortgage  is  not  fatal, 
not  an  essential  part  of  the  certificate,  to  justify  its  ^ff.^^^^^'K® 

wll  Dot 

rejection  by  the  Registrar  (3).  In  this  case  R>b  oparate  as 
son  V.  Waldell  was  distinguished,  upon  the  ground  J[uce^J®^" 
that  the  defect  therein  objected  to  was  patent  upon  taken  and 
the  face  of  the  registry  book.  umiS- 

The  certificate,  however,  will  not  operate  as  a  apprehen- 
re-conveyance  or  discharge,  if  taken  an  1  registered  rigiits  of 
under  a  misapprehension  of  the  rights  and  equities  paf^y  P«y 
of  the  person  paying  off  the  m3rtgage.  Where  a  mortgage. 
party  paid  off  a  mortgage,  under  the  erroneous  ^^  ^h^re 
impression  that  he  owned  the  equity  of  redemp-  '^^^^**" 
tion,  and  took  a  discharge  thereof;  it  was  held  that  not  pass 
under  the  circumstances  no  legal  estate  passed  (4). 

In  this  case  the  equity  of  redemption  had  been 
sold  under  an  execution  at  law  and  a  conveyance 
thereof  had  been  executed  by  the  Sheriff,  purport- 
ing to  convey  the  same  to  the  purchaser,  who  paid 
off  the  mortgage ;  but,  neglecting  to  obtain  an  as- 

(1)  Lee  et  al.  v.  Morrow,  25  U.  C   R.,  604. 

(2)  In  re  Smith  v.  Sheuston,  Beg.  of  Brace,  31  U.  0.  R.,  305. 
(8)  lb. 

{i)  Howes  ▼.  Lee,  17  Gr.,  469  ;  see  Lee  v.  HoTes  et  al.,  pott. 
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BuitabiT  *  ^^S^°^®^*  ^^^^  instead,  a  statutory  discharge,  which 
form  of     he  registered,  and  then  went  into  possession  of  the 
f^nit''"*^  property.     The  Sheriff's  sale  having  been  declared 
adopted,    void,  in  consequence  of  the  invalidity  of  the  writ 
under  which  the  Sheriff  sold,  the  mortgagor  brought 
ejectment  against  the  purchaser;  but  an  injunc- 
tion to  restrain  such  suit  was  granted  upon  the  ap- 
plication of  the  latter. 

The  certificate,  in  this  case,  should  have  been 
given  under  the  two  hundred  and  fifty-eighth  sec- 
tion of  the  Common  Law  Procedure  Act  (1),  recit- 
ing that  the  purchaser  had  paid  oflF  the  mortgage ; 
instead  of  which  the  purchaser  obtained  the  stat- 
utory form  under  the  RegisMy  Act  then  in  force, 
which  stated  that  the  mortgagor  had  paid  ofif  the 
mortgage.  It  was  held,  that  the  taking  of  the 
latter  form  of  certificate  could  not  defeat  the  pur- 
Error  in    chaser's  title  by  vesting  the  mortgagor's  estate  in 

name  of     ^^^  mortgagor  absolutelv,  but  that  it  would  enure 
party  pay  ^   '^  ^  ' 

iiigoff       to  the  benefit  of  the  purchaser,  as  the  assignee  of 

r/t^r  the  mortgagor  (2). 

terial  z  A.  mortgage  was  held  by  an  assignee  for  the 
benefit  of  the  assignor,  (the  mortgagee,)  and  the 
mortgagor,  without  notice  of  such  assignment, 
paid  to  the  mortgagee  the  amount  due  on  the 
mortgage,  and  obtained  from  him  a  discbarge 
under  the  statute.  Upon  a  bill  filed  by  the  as- 
signee's representatives,  who  claimed  the  assign- 
ment to  have  been  absolute,  seeking  to  enforce 
payment  of  the  mortgage  by  sale  or  foreclosure  the 
Court  declared  that  the  mortgagor  had  acted  bona 
fide  in  paying  off,  and  obtaining  a  discharge  of  the 
security  from  the  mortgage,  and  ordered  the 
assignee's  representatives  to  execute  a  release  of 

(1)  Contaiued  in  Rev.  Stat.  (Ont  ),  cap.  CC.  sec.  86. 

(2)  Lee  v.  Howes  et  at,  80  U.  C,  R.,  292. 
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the  mortgage  ;  it  being  doubtful  whether  under  the 
circumstances  the  discharge  from  the  mortgagee 
would  have  the  effect  of  revesting  the  property  in 
the  mortgagor  (1). 

A  mortgagor,  prior  to  his  death,  had  paid  about  iV^r » 
three-fourths   of  the   mortgage  money;    and   his^^™^^^' 
widow,  acting  on  behalf  of  his  estate,   paid   theb'ether 
residue.     The   certificate  of  discharge,  given  four 
years  after  his  death,  stated  that  tbo  mortgagor  J^^^^"*^^^" 
had  satisfied  the  mortgage,  and  that  it  was  there-  mortsnge 
fore   discharged,   etc.;    held,    sufficient.     Semhle^'^J^^]^^^;, 
that  it  wduhl  have  been  sufficient,    also,  if  the  t^agor  in 
payee's  name  had  been  altogether  omitted  (2).         and^ob- 

In  an  action  by  the  plaintiff,  as  administrator  of  discharge. 
a  mortgagee,  against  the  defendant  as  the  mort- 
gagor upon  his  covenants  contained  in  a  registered 
mortgage,  tl.e  mortgagor  pleaded  upon  equitable 
grounds  that,  before  the  instrument  sued  for  fell 
due,  the  mortgagee  informed  the  mortgagor  that 
the  mortgagee   could  not  find  the  mortgage,  and 
the    mortgagor    said    he    was    prepared    to    pay 
when  it  fell  due  ;  that  when  he  received  notice  of 
the  suit,   he  notified  the  plaintiff^s  attorneys  tliat 
he  was  prepared  to  i)ay  on  production  of  the  dup- 
licate copy,  which  had  been  held  by  the  mortgagee, 
or  on  proof  of  the  loss;  and  that  he  was  and  is  so 
prepared,  but  plaintiff  refused  to  show  said  copy 
or  furnish  any  proof  of  loss.     It  was  held,  upon 
demurrer,  that  the  plea  was  bad,  for  it  must  be 
assumed  that  the  mortgage  was  recorded  at  length  ; 
no  assignment  had  directly  or  indirectly,  or  by 
deposit,    been  averred ;    and  under   the  Registry 
Act  the   defendant  would   be   fully  protected,  on 

(1)  MeDonongh  v.  Dougherty  10  Gt.  42. 
{'2)  Carrick  et  al.  v.  Smith.  36  U.  C.  R.,  848. 
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payment  of  the  mortgage  and  recording?  the  dis- 
charge (1). 
When  re-       Where  a  mortgage  has  been  paid  off,  but  no 
anco         re-conveyance,  or  certificate  of  discharge,  has  been 
will  be      executed,  and  the  mortgagor  has  remained  in  pos- 
'  session  many  years,  a  re-conveyance  will  be  pre- 
sumed (2).     Under  the  thirty-fifth  section  of  **The 
Execution  Act'*   (3)  the  interest  of  a  mortgagor 
may  be  sold  in  execution,  and  the  purchaser  of 
such  interest,  upon  paying  up  the  mortgage,  is 
entitled  to  receive  from  the  mortgagee  a  certificate 
of  discharge,  in  the  form  mentioned  in  the  thirty- 
sixth  section  of  that  Act  (4). 

As  to  whether  an  action  can  be  maintained 
against  the  party  executing  the  certificate  of  dis- 
charge, upon  the  assertion  contained  therein  on  his 
part  that  he  was  **  the  person  entitled  by  law  to 
receive  the  mortgage  moneys,"  if  by  the  act  or 
wilful  default  of  the  mortgagee  or  himself  he  were 
not  so  entitled,  see  the  remarks  of  Proudfoot,  V.C., 
in  McLennan  v.  McLean  (5).  It  is  not  absolutely 
necessary  that  the  certificate  should  be  in  strict 
conformity  to  the  form  of  Schedule  J.  to  this  Act. 
It  will  be  sufficient  if  it  be  -^to  the  like  effect"  (6), 
For  discharges  of  mortgage  by  purchaser  of  mort- 
gagor's interest  under  execution,  see  sec.  71,  post, 

68.  In  case  the  mortgagee  or  auy  assignee  of  the  mortgagee 
desires  to  release  or  discharge  part  only  of  the  lands  oontaioed 
As  to  re-  in  sach  mortgage,  or  to  release  'or  discharge  only  part  of  tha 
lease  of  money  specified  in  tue  mortgage,  he  may  do  so  by  deed  or  by  a 
part  only  certidoate  to  be  made,  executed,  proven,  and  registered  in  the 
of  lands  same  manner  as  in  oases  where  the  whole  lands  and  mortgage 
mortgaged  are  wholly  released  and  discharged ;  and  snch  deed  or  certiticate 
Portion  shall  contain  as  precise  a  description  of  the  portion  of  lauds  so 
released  released  or  discharged  as  would  be  necessary  tu  be  contained 
to  be  de-  (J)  MoAuhiy  v.  Boyle,  25  V.  C.  P.  280. 
scribed.  (2)  Collins  v.  Dempsey,  14  U.  C.  B.,  893. 

(8)  Bev.  Stat.  (Ont.)  cap.  66. 

(4)  ^e  form  in  Appendix  A. 

(5)  27  Or.,  at  p.  66. 

(6)  See  in  re  Smith  t.  Shenston.  Beg.  of  Brace,  31  U.  G.  B.,  805. 
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in  an  instrument  of  conveyance  for  registration  under  this  Act, 
and  also  a  precise  statement  of  the  amount  or  particular  sum 
or  flumSf  so  released  or  discharged.    81  V.  o.  20.,  s.  61. 

Until  the  passing  of  the  Act  14  &  15  Vic,  cap.  Prior  to 
7,  when  it  was  desirable  to  release  a  portion  of  c.  7.  por- ' 
premises  under  mortgage  from  the  encumbrance  ^^^?^^^ 
created  thereby,  it  was  necessary  to  do  so  by  deed. premises 
to  be  registered  in  the  usual  manner.  iltsed  by 

By  the  eighth  section  of  that  Statute  it  was  pro-  ^«^- 
vided,  that  the  executor  or  administrator  of  a 
deceased  mortgagee  might  convey,  release  or  dis- 
charge the  mortgage  debt  and  legal  estate  in  the 
land,  or  any  portion  of  the  lands,  in  as  effectual  a 
manner  as  if  such  conveyance,  release  or  discharge, 
had  been  made  by  any  person  having  the  legal 
estate. 

Under  the  authority  of  that  section  it  was  decided,  Under 
that  a  Registrar  was  bound  to  register  or  file  a  Registrar 
certificate  of  discharge  of  a  portion  of  the  lands  Jf*"®^ 
comprised  in  a  registered  indenture  of  mortgage  ;  register 
although   from  a  vague  wording  of  the  Registry  ^^^'^"J 
Statutes  then  in  force,  the  Court  would  not  under  lands, 
take  to  direct  the  Registrar  to  pursue  any  particular 
course  as  to  mode  of  registry  of  such  certificate  (1). 

The  discrepancy  existing  between  that  section,  Disorep. 
and  the  twenty-third  section  of  the  Registry  Act  of  J^^^that 
1846,  was  remedied  by  the  Registry  Act  of  1866,  ^  »^^ 
th^  fifty-ninth  section  of  which  corresponds  with  isie  re- 
section sixty-eight  of  the  present  Act.  ^ynea 

Mortgagees  and  their  assignees  must  be  careful  Act  of  1866 
not  to  execute  a  release  of  part  of  the  mortgaged  CauUon  in 
premises  if  the  residue  is  not  of  sufficient  value  toingpartof 
realize  the  mortgage  security.  ^*" 

A  mortgagor  conveyed  part  of  the  mortgaged  when  par- 
premises  to  a  purchaser,  and  covenanted  against  ***^  ^^ 

(1)  In  re  Bidont.  2  U.  C.  P.,  477. 
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charge  ao- incumbrances.-    The  ni>rtgri<Tee   subs3qaentlv  re- 
cords with  11. 
mort-        leased  the  part  so  sold,  from  his  mjrfcgage.     Held, 

ch^mor    *''^^^  ^^  ^'^^  release  was  in   acoordaQce   with  the 
obUgation.  mortgagor's  owa  obligation  as  to  that  part,  it  did 
not   affect   the  mortgagee's  right   to  rdcov.a*    the 
mortgage  debt,  or  his  lien  on  the  rest  of  the  mort- 
gaged property  (1). 
When  Where  the  mortgagee  and  mortgagor  sold  and 

mortj?ftgee  conveyed  part  of  the  mortgaged  property,  without 
charging   the  concurrence  of  a  person  to  whom,  subsequently 
P^*^^*"^j^  to  the  mortgage,  the  mortgagor  had  sold  the  re- 
vendee  of  mainder  of  the  property,  and  whose  interest  was 
as^to  w^^'^^^^^  to  the  mortgagee;  and  the  mortgagee  cov- 
ance.        enanted  for  freedom  from  incumbrances. ;  it  was 
held,  that  the  mortgagee,  having  thereby  put  it  out 
of  his  power  to  recover  the  whole  of  the  mortgaged 
property,   could    not  call  on   the   owners  of   the 
remaining  portion  for  payment  of  the  balance  of 
the  mortgage  money  (2). 
Bale  does      This  rule  does  not  apply  to  a  salt?  under  a  power 
to laie*"^^  of  sale  contained  in  the  mortgage,  the  power  hav- 
under        jng  precedence  over  the  rights  of  the  vendee. 

Mort-  When  the  mortgagee's  right  to  claim  a  lien  on 

f^Tu)  *h®  unsold  portion  has  thus  been  put  an  end  to,  it 
lien  when  ig  not  revived  by  his  afterwards  obtaining  the  con- 
not  be  re-  86nt  of  the  first  purchaser  to  a  re-conveyance,  on 
vived  by    payment  of  the  mortgage  money  (3). 

*urch^  First  mortgagees  with  a  power  of  sale  released 
How  far  PortionS  of  the  mortgaged  property  to  the  mort- 
partialdis-g^gQy  .  Held,  that  this  did  not  give  priority  to 
fects  first  a  subsequent  incumbrance  with  respect  to  the 
^ee'8      remainder  of  the  property,  but  might  render  the 

(1)  Crawford  v.  Armour,  13  Gr.,  676. 

(2)  Gowland  v.  Garbatt,  13  Gr.,  678. 

(3)  lb.    See  Beck  v.  Moffatt,  17  Gr.,  601. 
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first  mortgagees  responsible  to  the  second  for  the  P^''^^^  *?" 

*^   "  '  wards  sub- 

fair  value  of  the  parcels  released  (1).  sequent 

69.  Where  auy  registered  mortgage  of  lands  wherein  a  married  u-nuga" 
woman  hippans  to  b3  a  mortgigee  tharein.  or  whereof  the  assignee 
is  a  married  woman,  has  bson  satisfiad,  the  Registrar,  on  receiving 
a  certificate,  in  the  form  of  Schedule  J,  annexed  to  this  Act.   or  Howmort- 
to  the  like  effect   and  executed   as  hereinafter  mentioned,  shall  gages  to 
register  such  certificate  in  the  same  manner  as  is  provided  by  this  married 
Act  for  registering  other  certificates  of  dischai'ge  of  mortgag*?,  and  women    ^ 
such  certificate  shiU  ba  deemed  a  discharge  of  such  mortgage   to  discharg- 
thesama  effect  as  any  other  odrtificates  registered  under  this  Act.  ed. 

2.  Any  such  certificate  given  bstween  the  19th  day  of  DiC3m- 
bar  185S,  and  *he  2^th  day  of  Mirch  1873,  shall  ha  deem^l  to  Mode  of 
have  been  suffir  •  itly  exeauted  if  it  hvs  baen  exscutad  jointly  by  execution 
such  married  worn  lu  and  her  husband  ;  and  from   and   after   the  by  niar- 
29th  day  of  March.  1873,  and  after  the  passing  of  this  Act,  exe-  ned  wo- 
cutioQ  either  jointly  by  the  married  woman  and  her  husband,   or  ™®^' 
pursuant  to  •'  Th*^  Married  Wom%ni  Real  Enate  Act,''  shall  ba 
deemad  sufiisient  execution,  and  it  shall  not  ba  necessary  to  pro* 
duca  any  certificate  of  such  mirriei  woman  having  been  examin- 
•ed  before  any  of  the  par.sons  authorized  by  the  laws  in   force  be-  -n      gi.j.f 
tween  said  dates  touching  her  consent  thereto  in  any  wise.     32  V.  -107 
c.  9,  8.  1  ;  36  v.,  c.  18,  s.  3 ;  sea  34  V.,  c.  24.  s.  6  ;  86  V.,  c.  18,  s.  U.  ^-  ^^' ' 

Under  the  C^n.  Stat.  U.  C.  cap.  85,  it  was   es- Requisites 
sential  to  the  validity  of  any  conveyance  from  a  aucTby^^' 


married  woman  aflfecting  her  real  estate,  that  she  earned 

,  '^  women 

should  execute  it  jointly  with  her  husband,  and  under  C.8. 
undergo  an  examination  touching  her  consent, ^^•'®'^^' 
before  a  Judge  of  the  Superior  or  County  Courts, 
or  two  Justices  of  the  Peace  for  the  county  wh^e 
she  resided  or  happened  to  be  when  she  executed 
such  conveyance;  a  certificate  of  such  examination 
being  endorsed  upon  such  instrument.  « 

Thus  stood  the  law  until  the  19th  December,  How  al- 
1868,  when  by  Stat.  32  Vic,  cap.  9,  it  was  pro- 32 vtc!*J.9. 
vided  that  mortgages  of  lands,  wherein  a  mar- 
ried woman  was  mortgagee,  or  whereof  she  was 
an  assignee,  could  be  discharged  in  like  manner 
and  to  the  same  effect  as  other  mortgages  could 
be  discharged  by  a  certificate  executed  jointly 
by  her  and  her  husband  in  the  form  provided 
for   other    discharges   of  mortgage,   and   that   itJ[ono/de- 

(1)  The  Trust  &  Loan  Co.  v.  Boulton  18  Gr.  234, 
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Mwjtivedis-^Qulj  ^ot  be  in  future  necessary  to  produce  any 
married  certificate  of  examination  of  such  man*ied  woman 
pri^rTo  touching  ht-r  consent.  By  Stat.  84  Vic,  cap. 
19th  Dec,  24,  sec.  6,  discLaigts  of  mortgages  l»y  married 
cured  by  womeu,  which  were  registered  prior  to  the  19th 
34 Vice 24  December,  1868,  executed  jointly  by  a  married 
»  woman   and  her  husband,   although   defective   in 

wanting  the  certificate  ol  examination   w<re  ren- 
dered valid  and  binding. 

As  to  what  is  an  execution  by  the  married   wo- 
man ** jointly  with  bcr  luKland**  see  cases  cited 
below  (1). 
Provifiioii      Under  the  provision  of  the  "Married  Woman's 
"(O^ti^ch  ^'^^  Estate  Act"  (2)  a   Jud^e  of  the   Superior 
127,  "Mar-  Courts,  a  Judge  of  the  County  Court,  or  a  Junior  or 
mane  ^"    Deputy  Jud^e,  1  as  the  power  in  certain  cases  to 
Real Ef*-^   grant  an  order  in  the  form  given  by  that  Act,  dis- 
p(  using  with  the  concurrence  of  the  husband  in 
Order  dig- any  case  ^here  his  concurrence  would  be  neces- 
Sith  ccfn-  ^^^y^  ^^^  allowing  the  married  woman  to  convey 
currence    her  real  estate  in  the  same  manner,  and  with  the 
hAud^     same  effect,  as  if  she  were  a  feme  sole.    The  order 
may  be  registered  in  the  Begistry  Office  of  the 
Registration  Division,  where  the  lands  affected  are 
situate,  upon  the  production  of  such  order  and 
deposit  of  the  same  without  further  or  other  proof 
thereof,   and   such   registration  may  take    place 
either  before  or  after  the  execution  of  the  deed 
^^^®®    made  in  pursuance  of  its  provisions  (8),  the  regis- 
Ordermay^i^ft^ion  fee  being  one  dollar.     It  may,  if  desired, 
be  eiidcrs- be  endorsed  or  written  upon  the  instrument,  in 
which  case  it  must  be  registered  as  part  of  the 

(1)  See  Bums  v.  McAdam,  24  U.  C.  B..  449 ;  Monk  y.  Farlioger, 
17  U.  C.  P.,  41. 

(2)  Bev.  Stat.  (Ont.),  oap.  127. 
(8)  S^'C.  6. 


?Sii?J?l    CEBTIFICATE  OF  DISCHARGE  BY  SHERIFF,  ETC.  198 

5370,  71.  J 

deed,    and    no   registration   fee  can    be   charged 
thereafter  (1). 

70.  All  certificates  of  discharge  of  mortgage  and  the  register-  All  dis- 
ing  thereof,  executed  bv  married  women  or  registered  previously  charges  of 
to  the  nineteenth  day  of  December,  1868,  according  to  the  terms  mortgage 
of  the  Act  parsed  in  the  thivty-second  year  of  Her  Majesty's  beforel9th 
reign,  and  chaptered  nine,  shall  be  as  valid  and  binding  as  if  Dec.  1868, 
done  after  the  said  date.    31  V  ,  c.  24,  s.  6.  confirmed 

A   new   departure    having  been   taken   to   the^^    '*''^* 
method  of  execution   of  instruments   by  married 
women,   it  was   appropriately   provided,  that  alleflf™tof 
discharges  previously  executed  by  married  women  *^^^"^* 
should  be  valid  and  binding,  if  executed  jointly 
with  the  husbiind,  although  no  certificate  of  exam- 
ination or  a  defective  certificate  should  have  been 
taktn  or  endorsed,  thus  setting  at  rest  many  vex- 
atious questions  arising  from  some  technical  or 
trifling  non-compliance  with  the  laws  relating  to 
tbe  former  mode  of  execution. 

71.  Wlien  a  Sheriff,  Bailiff  of  a  Division  Court  or  otht^  On  pay- 
officer,  under  a  writ  or  warrant  of  execution  against  goods,  seizes  ment  to 
any  mortgage  belonging  to  the  person  against  whose  effects  the  the  offi- 
writ  or  warrant  has  issued,  on  or  affecting  land  in  the  Province  oer  who 

of  Ontaiio,  the  payment  with  or  without  suit,  in  whole  or  in  part,  has  seized 
to  such  Sheriff,  Bailiff,  or  other  officer  by  the  mortgagor  or  any  a  mort- 
other  person,  of  the  mortgage  money  thereby  secured  shall  dis-  gage  on 
charge  such  mortgage  to  the  extent  of  such  payment.    88  V.,  execution 
c.  17,  8  1.  he  may 

2.  After  payment  of  such  mortgage  or  any  part  thereof,  the  discharge 
Sheriff,  Bailiff  or  other  officer  shall,  at  the  requett  and  expense  the  same 
cf  the  perscn  requiring  the  same,  give  a  certificate  in  the  form  in  whole 
or  to  the  effect  of  Schedule  K,  to  this  Act,  under  the  hand  and  or  in  part 
seal  of  office  of  such  Sheriff  or  other  officer,  or  under  the  hand 
of  «rich  Bniliff.  and  the  seal  of  the  Court  of  which  he  is  Bailiff.  „  . 

$8  V.  c.  17  s.  3.  *orm  of 

s!'  Upon  the  written  request  of  such  Bailiff,  the  Clerk  of  the  ©^^tificate 
Court  shall  affix  to  such  certificate,  the  seal  of  the  Court ;  and  ^}  **"' 
he  shall  file  the  request  of  the  Bailiff  in  his  office.     88  V.,  c.  17.  ^^^'K®- 
8.2. 

4.  The  execution  of  such  certificate  shall  be  proved  by  tbe  Proof  of 
same  oath  or  affirmation,  and  in  the  same  manner  as  is  provided  execution 
by  law  for  the  proof  for  registration  of  other  instruments  affect-  of  certifi- 
ing  lands,  and  the  certificate  shall  be  registered  in  the  samecate. 
manner  as  other  certificates  of  discharge  of  mortgages  are  regis- 
tered.   88  v.,  c.  17,  s.  3. 

5    Every  c  eitificate  so  registered,  if  the  ^ame  is  of  payment  Effect  of 
in  full  of  such  mortgage  shall  be  as  valid  and  effectual  in  law  as  certificate 
(1)  &ee%,  1  &f^. 
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on  pay-  a  release  of  such  mirtg^^e.  anl  as  a  convey  ina^  to  a  m^rcgagor, 
ment  in  hU  hiirs,  executors,  alnaiiiistratorj  or  assigns,  or  a»i/  pjrsDU 
fall  as  re-  lawfully  claiming  by,  tliroa^h  or  unl^r  him  or  them,  of  thi  orig- 
<;onvey-  in.il  est.ite  of  thi  m>rt^i^.>r,  as  if  eiicatil  by  tha  ex-isntion 
anceof  all.  debtor.    38  V„  c.  17,  s.  4. 

Effect  as  ^-  K^*^^/  cartificjatj  ho  n^gistared.  if  thi  sami  is  of  piymjnt 

reconvey-  °^  *^^^y  ^  p  )rtion  of  such  m  )rtg  igi  sh  ill  hi  valid  an!  effectail  in 
ance  of  ^*^  *"*  areleina  of  sujh  mjrtgdg)  as  to  sjjh  p>rtiju,  a?  if  exe- 
p,irt  or  cated  by  th3  execution  d^bt^r.  3S  V.,  c.  17.  s.  5. 
pirt'pay-  ^*  '^^^  provisions  of  this  «3ctioa  shill  extan  I  ail  ap,)ly  to  all 
ment.  cases  in  which  th)  saiz'ire  or  pvym  mt  took  plae3  bafore,  a?  wjU 
■n  L  as  8in33  tha  tw^jatvfirst  diy  of  D333m')jr.  on3  thoasaul  eight 

Ketrospec-  hundred  anl  saventyfour.     33  V..  c.  17,  s.  6. 
tive  opera-  .  .        -^         .  ,.     , 

tion.  This  section  provides  for  tha  discharge  of  mart- 

gages  taken  unier  an  execution  against  the  goods 
^f"sh°"*ff  ^^  *^®    mortgagee   or    his  assignee.      Under   the 
to  seize     Execution  Act  (1),  the  Sheriff  or  other  o3B3er  hav- 
mortgages  •  J, g  ^^^  execution  of  a  writ  of  fieri  fiiis  against 
goods  sued  out  of  either  of  the  Superior  Courts  of 
Common   Liw,  or  out   of    any   County   Court,  is 
empowered  to  seize  any  m)rtgAgi  balooging  to  the 
execution  debtor,  and  to  receive  paym3nt  thereof 
from  the  mortgagor  or  other  party  liable  thereon, 
and  in  case  of  default^  to  sue  in  his  own  uam3  for 
the  recovery  of  the  m  )ney  secured  thereby.     Simi- 
larly, under  executiions   issuing   out   of   Di>rision 
Courts,   mortgages    balonjiug    to    the   execution 
debtor  can  be  seized,  but  no  provision  was  made 
prior  to  the  Statute,  33  Vic,  cap.  17,  authorizing 
the  Bailiff  to  receive  pxymsnt  of  the    mortgage 
Of  Bailiffs  moneys  from  the  person  entitled   to  redeem  (2). 
Where   the  mortgage   is  seizid  under  a  Division 
Court  execution,  the  Bailiff  is  not  empDwered  to 
bring  an  action  thereon,  in  case  of  default ;  the 
plaintiff',  in  that  case,  being  at  libarty  to  sue  in  the 
defendant's  name,  or  in  the  mm  3  of  any  parson 
in  whose  name  the  defendant  might  have  sued. 

Notwithstanding  that  paymant  of  tha  moneys 
secured  by  the  m)rtgages  taken  in  execution  as 

(1)  Rev.  Stat.  (Ont.),  cap.  66,  ss.  28  etseq. 
(•2)  Rev.  Stat.  (Ont.),  cap.  47,  as.  170 etseq. 
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above,  bv  the  parties  liable  thereunder,  wouM  dis-  Formerly 

^     *^  *^  r    I     •  ^°  provi- 

charge  such  parties  to  the  extent  of  their  payoiints,  sion  for 
upon  the  principle  that  the  law  will  not  compel  a  ^y  sh^Hff. 
person   to   pay  a  sum  of  mmey  a  second   time, 
where  he  has  already  paid  it  under  the  direction 
or  compulsion  of  the  Court  (1),  no  provision  was  • 

made,  authorizing  the  Sheriff  or  other  persons 
receiving  the  mortga^^e  moneys,  to  execute  either  a 
re-conveyance  of  the  original  estate  of  the  mort- 
gagor, or  a  certificate  of  discharge,  until  the  pass- 
age of  the  Act  83  Vic,  cap.  17,  the  first  six  sec-  38  Vic,  c. 
tions  of  which  are  re-enacted  in  the  present  section 
and  its  sub-sections. 

The  seizure  and  sale,  under  execution,  against 
lands,  of  the  interest  of  a  mortgagor  in  the  mort- 
gaged premises  is  regulated  by  **  The  Execution 
Act  *'  (2),  the  effect  of  such  sale  being  to  vest  in  Sale  of 
the  purchaser  of  such  interest,  and  his  assigns,  all  gagor's  in- 
the  legal  and  equitable  estj,te  of  the  mortgagor  at  *®'®8*- 
the  time  of  the  delivery  of  the  writ  to  the  Sheriff 
(3).     The  purchaser  is  entitled,  upon  payment  by 
him  to    the   mortgagee   or    his   assigns,   of  the 
moneys  due  on  the  mortgage,  to  require  the  latter 
to  execute  a  certificate  of  discharge  in  the  form  certificate 
provided  for  in  that  Act  (4),  which  certificate,  upon  of  Mis- 
registration, will  have  the  effect  of  releasing  the  parchaser. 
mortgage  debt,  and  also  of  re -conveying  the  orig- 
inal estate  of  the  mortgagor  to  the  purchaser. 

The  certificate  of    discharge  executed   by  the 
mortgagee  to  the  purchaser  will  not,  however,  ope-  When  re- 
rate  as  a  re-conveyance  or  release  of  tbe  mortgage  certificate 
-debt,  although  registered,  if  taken  and  registered  ^^^  ^^* 

opera  be  a  s 
(1^  Wood  et  al.  v.  Dunn.  L.  R.,  2  Q.  B.  80  per  Channel  ^.  a  recon- 

(l)  Supra  sec.  do  et  seq.;  see  Fibsgibbon  v.  Duggan,  11  Gr.,  188;  veyance. 
McCabe  v.  Thompson,  6  Gr.,  175. 

~   Pegge  V.  Metcalfe.  :J  U.  C.  L.  J.,  148.    6  Gr.,  628. 
See  form  in  App.uidix  A. 
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under  an  erroneous  conception  of  the  rights  and 
equities  of  the  party  paying  oflf  the  mortgage. 
The  equity  of  redemption  in  mortgaged  premises 
was  sold  under  an  execution  at  law,  and  a  convey- 
ance thereof  was  executed  by  the  Sheriff,  purport- 
•  ing  to  convey  the  same  to  the  plaintiff,  who  was 

the  purchaser,  and  who  subsequently  paid  off  the 
mortgage.  He  thereupon  obtained  from  the  mort- 
gagee a  statutory  discharge  thereof,  which  he  regis- 
tered, and  then  went  into  possession  of  the  mort- 
gaged property.  In  a  proceeding  at  law,  the 
Sheriff's  sale  was  set  aside,  in  consequence  of  the 
invalidity  of  the  writ  under  which  he  had  assumed 
to  sell.  The  mortgagor  having  brought  ejectment 
against  the  plaintiff  to  obtain  possession  of  the 
mortgaged  premises,  it  was  held,  that  the  plaintiff 
was  entitled  to  an  injunction  to  stay  the  action. 
The  certificate  of  discharge  was  inadvertently 
given  under  the  Registry  Act,  instead  of  under  the 
Common  Law  Procedure  Act,  (incorporated  in  the 
Execution  Act)  and  stated  that  the  mortgagor  had 
paid  off  the  mortgage.  It  was  held,  that  the  tak- 
ing of  that  form  of  certificate  would  not  defeat  the 
plaintiff's  title  by  vesting  the  mortgagor's  estate 
in  the  mortgagor  absolutely,  but  that  it  would 
enure  to  the  benefit  and  confirm  the  title  of  the 
plaintiff  as  the  assignee  of  the  mortgagor  (1). 
Ifmort-  If  the  mortgagee  purchase  the  mortgagor's 
chases!'"'  interest,  he  is  required  to  execute  in  favour  of  the 

latter,  a  release  of  the  mortgage  debt  (2). 
Partinter-     It    bas    been    held    that    the    interest  of   the 
mort-        mortgagor   in   a  portion   only  of  the  mortgaged 


gagor. 


(1)  Howes  V.  Lee,  17  Gr.  459  ;  see  Lee  v.  Howes  et  at.,  80  U.  C. 
R.,  292. 

(2)  See  WoodrufiF  et  «/.,  v.  Mills,  20  U.  C.  R..  61;  SlewartT. 
Clark,  13  V.  C.  P.,  208;  Smart  v.  Cottle,  10  Gr.,  69. 
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property    cannot    be    sold    under    execution    at 
law  (1). 

It  will  be  observed  that  if  the  certificate  of  dis-  ?fi^^^"j. 
charge  under  this  section  is  to  be  executed  by  the  eouted  by 
Sheriflf,  it  must  be  under  his  hand  and  seal  of^^®"** 
ofiBice  ;  where  it  is  to  be  executed  by  the  Bailiff  of 
the  Division  Court,  it  must  not  only  be  under  his  gy  Bailiff, 
hand,  but  also  under  the  seal  of  the  Division  Court 
of  which  he  is  bailiflf.    The  seal  of  the  Division  Court 
murtt  be  affixed  by  the  clerk,  and  must  be  preceded 
by  the  written  request  of  the  bailiiBf  to  that  effect, 
which  must  be  filed  in  the  clerk's  office  (2).     In 
either  case  the  certificate  of  discharge  must  be 
attested  and  proved  in  the  same  manner  as  other 
certificates  of  discharge  of  mortgage  are  required 
to  be. 

The  certificate  of  discharge  under  this  section  when  cer- 
will  only  operate,  upon  being  registered,  as  a  re-**^*^**® 
conveyance  of  the  original  estate  of  the  mortgagor  as  re-con- 
and  release  of  the  mortgage  debt,  where  the  whole  ^®y*"®^- 
of  the  mortgage  moneys  are  paid. 

Certificates  of  discharge  on  part  payment  of  the  Part  pay- 
mortgage  moneys,  operate  only  as  releases  of  the  ™®"  ' 
mortgage  debt  pro  tanto,  and  not  as  partial  recon- 
veyances of  the  mortgagee's  estate.     The  marginal 
note  to  sub-section  6  is  manifestly  incoiTect. 

The  interest  of  the  mortgagee  in  the  mortgage  so  when  in- 
taken  in  execution  is  bound  only  from  the  time  o^ ^^y^^^'ee 
seizure,  not  from  the  time  of  the  delivery  of  the  bound, 
wnt  to  the  Sheriflf,  &c.  (3). 

It  is  conceived  that,  from  the  absence  of  anygheriffa, 
statutory  authority,  the  Sheriff,  Bailiflf,  or  other  *°' <^'*- 
officlr  so  effecting  seizure  of  the  mortgage,  has  no  cnte  deeds 

(1)  Reward  v.  Wolfenden,  14  Gr.,  18S;  approved  Vannorman  v.  vevonoo 
McCarty,  20  U.  C.  R..  42.  v«jr»iiw. 

(2j  See  Form  of  request,  Appendix  A. 
(3)  Smith  V.  fiemie,  10  U.  C.  P.  243. 
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power  to  assign  the  mortgage,  or  to  execute  a  deed 
of  reconveyance  of  the  original  estate  of  the  mort- 
gagor to  the  latter,  or  bis  assigns,  or  nominees. 
Betro.  By  sub-section  7  this  section  is  declared  to  have 

effecVT^  a  retrospective  operation.  It  has  been  doubted, 
whether  the  statute  authorizing  the  sale  and  con- 
veyance of  the  mortgagor's  interest  in  mortgaged 
premises,  under  an  execution  against  lands  referred 
to  supra,  has  a  retrospective  effect  (1). 

See   further   as    to   certificates  of  discharge  of 
mortgage,  section  sixty-seven,  ante. 

Not  to  be         72.  It  AihW  not  be  necessary  that  the  residence  or  occupation 
given  in      of  the  attesting?  witness  to  any  certificate  of  disehi  rge  of  mort- 
attestiug    gage  be  stated  in  the  attestation  clause  thereof ;  nor  shall  any 
olanse.        such  certificate,  registered  before  the  twenty-ninth  day  of  March, 
one  thousand  eight  hundred  and  seventy-three,  be  invalid  or  in- 
operative by  reason  of  the  omission  to  state  in  such  attestation 
cianse,  the  residence  or  occupation  of  any  such  attesting  witness. 
36  v.,  c.  17,  s.  8. 

Although  the  Registry  Act  of  1795  contained  no 
provisions  relating  expressly  to  certificate  of  dis- 
charge of  mortgage,  a  form  of  such  certificate  was 
nevertheless  given  in  the  schedule  to  that  statute. 
In  that  form  the  place  of  residence  of  the  witnesses 
to  the  execution  of  the  certificate  was  required  to- 
be  set  out  in  the  attestation  clause.  The  form  of 
.  the  certificate  in  this  respect  remained  unaltered, 
until,  by  the  Registry  Act  of  1865  (2),  the  occupa- 
tion of  the  witnesses  had  also  to  be  stated  in  the 
attestation  clause.  The  Registry  Act  of  1868  re- 
duced the  number  of  witnesses  required  to  attest 
the  execution  of  certificate,  but  still  required  the 
occupation  of  the  witness  to  be  set  out.  Certifi- 
cates having  been  registered  in  some  cases,  where 
the  residence  and  occupation  of  the  subscmbing 
witness  or  witnesses  were  inadvertently  omitted, 

(1)  Miller  v.  The  Bt^ver  Mutual  Fire  Inanranoe  AsuociatioQ 
U  U.  C.  P.  399. 

(2)  Form  I,  in  Schedule. 
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and  it  being  doubted  whether  the  same  were  valid, 
or  operative  as  reconveyance  of  the  legal  estate,  it 
was  enacted  by  Stat.  36  Vic,  cap,  17,  sec.  8  (iden- 
tical with  this  section),  that  the  residence  or  occu- 
pation of  the  witness  need  not  be  stated  in  the 
attestation  clause,  and  certificates  registered  prior 
to  the  passing  thereof  (1)  were  confirmed  as  valid, 
notwithstanding  the  omission  of  such  statements 
therein.  Where,  subsequent  to  the  passing  of  that 
Act,  it  was  objected  at  Nisi  Prius  that  a  certiticate 
of  discharge  of  mortgage  dated  and  registered  in 
1869  was  invalid,  on  the  ground  of  the  omission 
to  state  the  residence  and  occupation  ot  the  sub' 
scribing  witness  to  the  certificate,  on  the  face 
thereof,  though  set  out  in  the  affidavit,  it  was  held 
to  be  clearly  no  objection,  being  cured  by  the  enact- 
ment just  alluded  to  r^;. 

BY-LAWS. 

73.  Every  by-law  passed  since  the  twenty-ninth  day  of  March,  By-laws 
eighteen  hundred  and  eeTeuty-three,  or  hereafter  to  be  passed  ly  hereafter 
any  Municipal  Council,  under  the  authority  of  which  any  street,  made  af- 
road,  oT  highway  has  be*u  or  is  opened  upon  any  private  pro-  fecting 
perty,  shall  before  the  same  becomes  effectual  in  law,  be  duly  real  estate 
registered  in  the  Begistry  Office  of  the  County  in  which  the  land  to  be  reg- 
is situate ;  and  for  the  purpcse  of  registration  a  duplicate  original  istered, 
of  such  by-law  shall  be  made  out,  certified  under  the  hand  of  the  and  how. 
clerk  and  the  seal  of  the  municipality,  and  shall  be  registered 
withe  ut  any  further  proof. 

•2.  Every  by-law  passed  before  the  said  day,  and  every  order  ^g  to  by- 
and  resolution  of  the  Quai-ter  or  General  Sessions  passed  before  j^ws  d'C. 
the  said  day,  under  the  authority  of  which  any  street,  road,  or  heretofore 
highway  has  been  opened  upon  any  private  property,  may  at  the  made, 
election  of  any  party  interested  and  at  the  cost  and  charges  of 
such  party  or  municipality,  be  also  duly  registered,  upon  the  pro- 
duction to  the  Begistrar  of  a  duly  certified  copy  of  such  by-law 
nnder  the  hand  of  the  Clerk  of  the  Municipality  and  the  seal  of 
such  Municipality,  «  r  by  a  duly  certified  copy  of  such  order  or 
resolution  of  such  Quarter  or  Gtneral  Sessions,  given  under  the 
hand  and  seal  of  the  Clerk  of  the  Peace,  as  the  case  may  be.     81 
v.,  c.  20,  s.  63  ;  36  V.,  c  48,  s.  446.     ^V^  alto  liev,  iitat.  6.  174, 
8.507. 

Prior  to  the  first  day  of  Januarj',  1850,  the  pow-  Powers  of 

(1)29  March,  1873.  ^P^"^^"* 

(2)  Stoddart  v  Stoddart,  89  U.  C  B.  203. 
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roadg  ers  and  duties  connected  with  the  opening  up,  lay- 
General  ing  out,  and  closing  highways  were  vested  in  Jas- 
prioTto  12  *^^^^  of  the  Peace  in  Sessions  assembled,  by  virtue 
Vic.  C.81.  of  the  Act  53  George  III,  cap.  1,  repealing  the  Acts 
38  George  III,  cap.  4,  and  88  George  III,  cap.  7. 

Act*^8.  ^^^  ^y  ^^^*"  ^*2  ^'^^-  ^^P-  ^^'  ^^^-  ^^^'  *^®^®  powers 
ferred  to    aud  dutie.4  Were  declared  to  be  vested  in  the  Muni- 

CouncL.  <5ip*l  Council  for  each  County  or  Union  of  Coun- 
ties.    They  have  since  been  conferred  upon  Town- 
Openedby  ship  Couucils.     Roads  Opened  up,  therefore,  under 
Session,    authority  granted  prior  to  the  first  of  January, 
Since  12    1850,  rest  upoD  resolution  or  order  of  the  Sessions, 
bv**by4aw!  while  those  opened  under  authority  granted  sub- 
sequent to  that  date  are  authorized  by  by-law. 
The  registration  of  by-laws  or  orders  of  Sessions 
Reg.  of     was  not  provided  for  until  by  the  Registry  Act  of 
by-iaw*not  1B65  (1),  subsequently  incorporated  in  the  Act  29- 
provided    gQ  Vic,  cap.  81.     Similar  provision  was  contained 
Reg.  Act    in  the  Re<iistry  Act  of  1863  (2)  and  the  *'  Act  re- 
of  1865.    gpecting  Municipal  Institutions"  passed  in  1873  (3). 
Conflict-        Notwithstanding  that  by  the  terms  of  the  Regis- 
era  of*^     *^^y  A.c^8  o^  1Q65  and  1868  it  was  declared  impera- 
Municipal  ^ive  to  register  by-laws  relating  to  the  opening  up 
1878.        of  roads  upon  private  property,  passed  subsequent 
to  the  first  of  January,   1866,  before  the  same 
would  be  effectual,  the  Municipal  Aci  of  1873  ren- 
dered it  optional  to  do  so  in  the  case  of  by-laws 
passed  after  that  date,  hut  before  the  date  of  that 
Act  (4);  and  then  it  was  only  necessary  to  proluce 
a  certified  copy,  instead  of  a  duplicate  original,  as 
provided  for  in  the  Registry  Acts  of  1865  and  1863. 
This  inconsistency  has  since  disappeared. 

Glasses  of     The  section  as  now  consolidated  provides  for  the 
individn.  (1)  g^  gl 

(2)  Sec.  63. 

(3)  86  Vic,  cap.  48,  sec.    45. 

(4)  March  29. 1878. 
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registration  of  the  three  classes  of  ofl&oial  instru-  jjjjj^' 
ments,  under  which  roads  have  been,  or  may  here-  under  thie 
after  be,  opened  up  on  any  private  property,  but"®^^*** 
does  not  refer  to  any  other  description  of  road,  nor 
does  it  include  by-laws  passed  for  any  other  pur- 
pose.   The  instruments  dealt  with  by  this  section 
are  divided  into 

(1)  Orders  and  resolutions  passed  at  Quarter  or  Order  and 
General  Sessions  prior  to  January  1st,  1850.  t^i'^of 


(2)  Municipal    by-laws    passed  subsequent    to 


besKion. 


January  Ist,  1850,  but  prior  to  March  29th,  1873.  p^g'^J^^e. 

(8)  The  Municipal  by-laws  passed  on  and  since  j^^'\g^ 
the    last    mentioned    date    or    hereafter    to    bei850,  and 

2  March  29, 

passed.  1873. 

-  Orders  and  resolutions  of  Quarter  and  General  By-laws 
Sessions  are  registered  through  the  production  of 'i^ch  * 
a  certified  copy  thereof  under  the  hand  of  the  Clerk  i®73. 
of  the  Peace.    As  no  mention  is  made  of  the  seal 
of  that  office,  it  is  apprehended  that  it  is  not  essen- 
tial to  attach  the  seal  to  the  certified  copy.     By-  By-laws, 
laws  passed  prior  to  the  29th  March,  1873,  are 
registered  upon  production  of  a  duly  certified  copy 
under  the  hand  of  the  Clerk  of  the  municipality 
and  seal  of  the  said  municipality;  while  those  sub- 
sequent to  that  day  are  required  to  be  registered 
through  a  duplicate  original,  certified  to  be  such       •     • 
duplicate  original  under  the  hand  of  the  Clerk,  and 
the  seal  of  the  municipality.     In  either  case  no 
additional  proof  is  required. 

It  will  be  noticed  that  by-laws  affecting  the  open- 
ing up  of  roads  upon  private  property  which  have 
been,  or  may  be,  passed  since  the  29th  March, 
1878,  will  not  become  effective  or  operative  in  law 
until  duly  registered  in  accordance  with  the  pro- 
visions of  this  section,  and  therefore  any  acts  or 
14 
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tbings  done  tb^tettnder  prior  to  such  registratioii 
are  abBohitely  void  and  of  no  eflfect. 

In  an  action  for  trespass  quare  clausum  fregit^ 
dtc.,  the  defendants,  among  other  defences,  pleaded 
having  entered  plaintiffs  property  under  the  autho- 
rity of  a  by-law  passed  in  1857,  opening  up  a  high- 
way through  the  land  in  question,  which  at  that 
time  was  the  property  of  plaintiffs  predecessor. 
To  this  plea  the  plaintiff  replied  that  the  title  to 
the  lands  was  a  registered  title,  and  that  subse- 
quent to  the  passing  of  the  by-law  the  Statute  86 
Vic,   cap.   48,  was  passed ;  and  further  averred 
that  the  highway  was  not  properly  opened  under, 
and  in  pursuance  of,  the  by-law  prior  to  the  time  the 
plaintiff  purchased  the  land  or  since;  and  that  the 
by-law  was  never  acted  upon  or  treated  as  valid. 
The  plaintiff  also  in  his  replication  averred  that  he 
set  up  title  in  himself  as  purchaser  for  value  without 
notice  of  the  by-law,  and  that  the  lattt  r  was  not 
registered  against  the  land.     It  was  held,  that  the 
plaintiff  purchased  with  full   notice  of  the  road 
having  been  laid  out,  and  that  the  by-law,  hav- 
ing been  passed  prior  to  the  Municipal  Act  of  1873 
coming  into  effect,  did  not  require  registry  in  order 
to  render  it  valid,  as  it  was  optional  to  register  it 
at  the  election  of  any  party  interested  (1). 

As  the  section  is  not  retrospective  it  follows,  that 
it  is  optional  to  register  by-laws  for  opening  roads 
through  private  property  passed  prior  to  the  29th 
March,  1873,  but  that  it  is  essential  to  the  validity 
of  by-laws  passed  subsequent  to  that  date,  that  they 
be  registered  in  the  manner  required  by  this 
section. 

Municipal  corporations  are  bound  by  the  Regis- 
try Act  in  like  manner  as  individuals. 

(1)  Beveridge  v.  Creelman  et  al.,  42  U.  0.  R.,  29. 
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Land  mortgaged  by  the  owner  was  taken  by  a 
township  council  for  a  road,  and  the  compensa- 
tion having  been  ascertained  by  award,  the  corpo- 
ration paid  the  amount  to  a  creditor  of  the  mort- 
gagor, by  whom  it  had  been  attached  ;  held,  that 
the  mortgagee  had  the  prior  right;  that  his  mort- 
gage being  registered,  the  corporation  had  notice 
of  it,  and  that  he  was  entitled  to  recover  the 
amount  from  the  corporation  with  costs  (1). 

In  addition  to  the  class  of  by-laws  referred  to 
in  this  section,  by-laws  passed  for  the  purpose  of 
altering  the  name  of  any  street,  square,  road, 
lane  or  other  public  communication  must,  if  the 
flame  are  to  have  any  force,  validity  or  effect, 
be  registered  in  the  proper  Registry  Office  (2), 
although  no  particular  mode  of  proof  for  the  reg- 
istration of  such  by-laws  is  laid  down  by  the 
Municipal  Institutions  Act.  It  is  submitted,  how- 
ever, that  inasmuch  as  the  registration  of  by-laws 
opening  up  roads  on  private  property,  passed  since 
the  29th  March,  1873,  is  required  to  be  made 
through  duplicate  originals  certified  by  the  Clerk, 
and  accompanied  by  the  seal  of  the  municipality, 
instead  of  through  certified  coj^ies  as  formerly, 
registration  through  duplicate  originals  of  all 
other  by-laws  requiring  registration  must  have 
been  contemplated  by  the  Legislature  when  enact- 
ing 40  Vic,  cap.  7 ;  and  that,  therefore,  registration 
of  a  by-law  of  the  class  here  referred  to,  must  be 
made  through  a  duplicate  original  duly  certified 
by  the  Clerk,  and  under  the  municipal  seal. 

(1)  Dunlop  V.  The  Township  of  York  16  Gr.,  216. 

(2)  Rev.  Stat.  (Ont.),  cap.  174,  sec.  466,  s.  46. 
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EFFECT  OF  BEGI8TERING  OR  OMITTING  TO 
REGISTER. 

§74.  Unregistered  instmments  after  grant,  Ac,  to  be  void 

against  snbseqoent  purchasers,  d^o. 
§75.  Wills  not  registered  within  certain  time  to  be  void,  &o. 
§76.  Registry  of  deeds  on  sales  for  taxes.    Other  sales  onder 

process  of  Court. 
§77.  Sales  for  taxes  before  4th  March,  1868. 
§78.  Registry  to  be  notice. 
§79.  Retrospective  operation  of  Section  78. 
§80.  Actual  notices.    Priority  of  registration. 
§81.  Equitable  liens.  &c.    Tacking. 

Unreds-  74.  After  any  grant  from  the  Crown  of  lands  in  Ontario,  and 

tered  in-  !«*<«"  patent  issued  therefor,  every  instrument  affecting  the 
Btruments  ^^^<^»  or  *"y  P**^  thereof  comprised  in  such  grant  shall  be 
after  ffrant  adjudged  fraudulent  and  void  against  any  subsequent  purchaser 
from  the  or  mortgagee  for  valuable  consideration  without  actual  notice,. 
Crown  to  ^"'^^s  such  instrument  is  registered,  in  the  manner  herein 
be  void  directed,  before  the  registering  of  the  instrument  under  which 
Aaainat  8uch  subsequent  purchaser  or  mortgagee  claims.  81  V.,  c.  20, 
bTsS-         s.64;36V.,c.l7,s.7. 

^^tp*  ^  '^^^  sections  treated  of  in  this  chapter  contain 
purchaser,  by  far  the  most  important  clauses  of  this  Act^ 
f  °'  inasmuch  as  they  embrace  the  general  policy  and 

Import-  .         .  i.  1.1  .   . 

anoe  of     effect  of  registration,  and  the  consequences  arising 

{^fo^i  from  neglect  to  register. 

sections.        The  policy  of  the  Registry  Law  may  be  deduced 
from  the  preamble  to  the  Registry  Act  of  1795, 

Policy  of   and  from  many  decisions  in  our  Courts  bearing 

La^.*'^  upon  the  qu^^stion.  The  preamble  to  the  statute 
alluded  to  (1)  recites  that  whereas  the  lands  at 
that  time  held  in  this  Province  would  shortly 
thereafter  be  confirmed  by  grant  from  the  Crown^ 
it  seemed  desirable  to  establish  a  Register  in  each 
County  and  Riding  in  the  Province,  in  order  that 
if  after  such  lands  should  be  confirmed  by  patent, 
transfers,  alienations  and  devises  thereof  should 

(1)  See  Appendix  D. 
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be  made,  memorials  of  such  transfers,  alienations 
and  devises  should  be  made,  and  registered  for  the 
^'  better  securing  and  more  perfect  knowledge  of 
the  same." 

One  of  the  chief  objects  designed  by  the  Registry  Dejiffned 
Act  is  to  give  notice  to  all  persons  desiring  to^^,?jj^® 
ascertain  whether  there  has  been  any  prior  con- 
veyance or  encumbrance  of  the  real  estate  de- 
scribed in  any  particular  instrument.  When  an 
instrument  has  been  duly  registered  it  operates  as 
notice,  and  is  as  ^ectual  as  if  each  subsequent 
purchaser  and  encumbrancer  had  direct  personal 
knowledge  of  its  existence. 

The  changes  and  alterations  effected  from  time 
to  time  in  the  application  of  the  Registry  laws 
being  noticed  in  the  introductory  chapter  of  this 
work,  it  will  be  sufficient  to  refer  the  reader  there- 
to, and  to  proceed  with  the  more  immediate  con- 
sideration of  the  section  under  remark,  and  the 
various  clauses  contained  therein. 

It  will  be  noticed'  that  the  section  speaks  of  the 
registration  of  an  instrument  affecting  lands  after 
the  issue  of  the  Crown  grant  therefor. 

As  a  general  rule  the  provisions  of  registration  Registra- 
in  the  County  Registry  Office  do  not  apply  to  the  H*^"^  *>'  ^- 

-  .      .  .  ,    ^         ,  ,  strumenta 

<^ase  of  instruments  executed  prior  to  the  grant  before 
from  the  Crown.     An  exception  to  the  rule  how-  P**®"*- 
«ver  occurs  in  the  case  of  an  instrument  creating 
a  mortgage,  incumbrance,  or  lien  upon  the  land  (1). 

This  exception  exists  under  the  provisions  ofM*^'*^*^* 
the  Rev.  Stat.  (Ont.),  cap.  25,  sec.  26  (2),  which  branoe  or 
enacts  that  any  mortgage,  incumbrance  or  lien^^"* 
executed  prior  to  the  issue  of  letters  patent  by  the 
original  nominee  of  the  Grown  or  his  assignee,  by 

(1)  Helland  r.  Moore,  12  Or.,  396. 

(3)  Taken  from  Con.  SUt.  U.  C,  cap.  80,  see.  24. 
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which  the  mortgage,  &c.,  might  haye  been  validly 
granted,  had  the  same  been  executed  Bobeeqaent  to 
issue  of  patent,  can  be  registered  in  the  Registry 
Office  for  the  County  in  which  the  hinds  lie. 
How  in-        Instrnments  not  creating  a  mortgage,  inenm* 
^^^^^^  brance  or  lien,  and  executed  prior  to  issue  of  pa- 
mortgage,  tent,  should  be  filed  in  the  office  of  the  Commis- 
he  li^    sioner  of  Crown  Lands  in  order  toobtain  priority  (1.) 
Boodbj        A  bond  to  conrey,  executed  by  the  locatee  of 
Crown  Lands,  was  held  not  to  come  within  the 
term  ''mortgage,  encumbrance  or  lien,'*  and  there- 
fore was  not  capable  of  registration  in  the  County 
Registry  Office  (2). 
Will  of  Although  there  is  no  decision  upon  the  point,  it 

oTBMig'    i^  conceived  that  a  will,  executed  by  a  nominee  of 
o^-  the  Crown,  or  his  assi^ee,  may  be  registered  in 

the  County  Registry  Office  before  patent  issued. 
Although  not  strictly  an  **  incumbrance  or  lien," 
yet  a  devise  of  lands  is  a  charge  aflFecting  such 
lands,  and  the  Courts  will  doubtless  give  effect 
thereto. 
Begistra-        Registration,  however,  of  instruments  affecting 

tionU'forenQn-jjatented  lands  is  notice  to  a  subsequent  pur- 
patent,  is  *  .         /*  * 
notice.       cliaser,  wliether  the  patent  has  issued  under  or 

without  a  decision  of  the  Heir  and  Devisee  Com- 
mission (B). 
Notice  of       Although    an  assignment  of  unpatented  lands 
unregiH-    should  be  filed  with  the  Commissioner  of  Crown 
Bignment  Lands  as  above  stated,  express  notice  of  the  as- 
L  ^d«^^  signment,  although  the  same  may  not  be  registered 
or  filed,  has  the  same  effect  as  like  notice  of  an 
unregistered  instrument   after  patent  has.     The 
assignee    for    valu§   from    the    nominee    of    the 

(I)  See  Rev.  Stat.  (Out.),  cap.  28,  see.  17. 

Holland  v.  Moore,  supra.     See  Casey  v.  Jordan,  5  Gr.,  467. 
Vance  t.  Cammings,  18  Or.,  25. 


(2) 
(3) 
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Grown  died  without  registering  bis  aflsignment 
from  the  nominee  in  the  books  of  the  Crown  Landft 
Department,  and  the  assignor  subsequently  there- 
to executed  a  second  assignment  to  another  person: 
for  a  trifling  sum.  The  latter  having  had  ex- 
press notice  of  the  first  assignment,  a^^plied  for 
and  obtained  the  patent ;  it  was  held  that  he  took 
snbjeolr  to  the  rights  of  the  heirs  of  the  first  asr 
signee  (1). 

Prior  to  the  Statute  18  and  14  Vic,  cap.  68,  re-Regiaira- 
gistration  was  optional,  and  it  was  not  necessary  J|o°^^_ 
to  register  an  instrument  in  order  to  obtain  pri-  'ore  is-ii 
ority  unless  the  title  were  a  **  registered  title  *'  at    *  °' 
the  time  of  the  execution  of  such  instrument,  the 
Registry  Acts  of  1796  and  1846  not  applying  where 
no  deed  had  bean  previously  registered  (2). 

A  '*  registered  title '*  was  a  title  whereon  some  Registered 
previous  registration  had  been  effected  (8).  *^*^®* 

It  was  held,  under  the  Eegistry  Act  of  1795, 
that  in  order  to  postpone  a  prior  deed  to  a  subse- 
quent conveyance,  upon  the  ground  of  the  non- 
registry  of  the  former,  evidence  had  to  be  adduced 
at  the  trial,  that  the  title  was  a  registered  one  at 
the  date  of  the  execution  thereof  (4). 

Where  the  conveyance  from  the  heir-at-law  was 
executed  in  1838,  the  title  not  being  at  that  time 
a  registered  one,  it  was  held,  that  the  registration 
of  the  will  of  the  ancestor  was  not  a  condition  pre- 

(1)  3off  V.  LiBter,  13  Gr.,  406 ;  14  Gr.,  461.  See  Bykert  v. 
Miller,  14  Gr.,  25. 

(2)  Doe  d.  PeU  v.  Mitchenor,  Dra.  471  ;  Doe  d.  Hennessey  v. 
Myers,  2  0.  S..  424;  Doe  d.  Adkins  v.  Atkinscn,  4  O.  8  140- 
Scott,  et  al..  V.  McLeod,  14  U.  C.  R.,  574;  Doe  d.  Shibley  v! 
Waldron,  2  U.  C.  P.,  189 ;  Campbell  v.  Fox,  26  U.  C  R  631 
See  S.  C.  17  U.  C.  P.,  642.     See  Damble  v.  Johnson,  ei  al.,  17 

(3)  Doe  d.  Hennessey  v.  Myers  supra, 

(4)  Neeson  v.  Eastwood,  et  al,  4  U.  C.  E.,  271.  See  Blakely  v 
Gfarrett,  16  U.  C.  R.,  261.    P.yan  v.  Deyerenux,  26  U.  C.  R.,  lOo! 
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cedent  to  enable  the  devisee  to  recover  possession 
from  the  grantee  of  the  heir-at-law  (1).  An  ob- 
jection made  to  the  validity  of  a  will,  on  the  groand 
of  its  non-registration  within  the  time  prescribed 
by  the  twelfth  section  of  the  Registry  Act  of 
1846  (2)  or  previous  to  the  conveyance  from  the 
heir-at-law,  was  not  allowed  to  prevail,  it  appear- 
ing that  the  title  was  not  a  registered  one  when 
the  will  was  made  (3). 

A  testator,  by  his  will  made  in  1831,  created  a 
charge  upon  his  landsi;  the  patent  afterwards 
issued  to  his  devisees  in  1852,  who  sold  and  con» 
veytd  the  property  absolutely.  The  conveyance 
being  registered  before  the  will,  it  was  held  that 
the  lands  were  subject  to  the  charge  in  the  hands 
of  the  purchasers  from  the  devisees,  notwithstand- 
ing the  non-registration  of  the  will ;  the  Statute  13 
and  14  Vic,  cap.  63,  not  being  retrospective  in 
such  a  ca.se  (4). 

A  mortgagee,  whose  mortgage  was  made  prior  ta 
•    registration  being  made  necessary  to  insure  pri- 
ority, tiled  a  bill  to  foreclose  same.     The  mortgage 
had  not  been  registered.     It  was  held,  that  subse- 
quent mortgagees  could  not  set  up  the  defence  of 
purchasers    for    valuable    consideration    without 
notice,  and  were  liable  to  redeem  him  (5). 
Fonner         It  is  necessary  to  bear  in  mind  that  questions 
r^^ltTred'^^^^y  y^*  *^'®®  ^^  actions  of  ejectment,  and  proceed- 
titie  may  ings  affecting  titles  to  lands,  where  the  provisions 
fcitlwf'^*  of  the  Registry  Acts  of  1795  and  1846  as  to  regis- 
tered titles  may  have  an  important  bearing.     The 
effect  of  the  registration  or  non-registration  of  in- 

(I)  Scott,  et  a/.,  ▼.  McLeod,  14  U.  C.  R..  574. 

h)  Similar  to  seo.  75  poii. 

h)  Doe  d.  EiUb,  v.  McGiil,  8  U.  C.  R.,  224. 

(4)  Campbell  v.  Campbell,  6  Gr.,  600. 

(5)  VanMckler  v.  Pettit.  5  C.  L.  J.  41. 
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atruments,  through  which  title  has  to  he  derived,  is 
controlled  by  the  diflferent  Registry  Acts  that  were 
respectively  in  force  at  the  time  of  the  execution 
of  such  instruments. 

The  late  case  of  Jones  v.  Cowden,  et  al.  (1)  ^^Y^^^J^ 
be  appropriately  referred  to  in  illustration  of  this 
point.  In  that  case  the  plaintiff  brought  eject- 
ment, claiming  title  under  a  sale  for  taxes  made  in 
1889.  The  Sheriffs  deed  therefor  was  executed 
July  10th,  1840,  but  was  not  registered  until  July 
18th,  1861.  The  defendant  claimed  under  a  deed 
from  the  heir-at-law  of  the  patentee,  dated  May 
18th,  1855,  and  registered  July  5th,  1855,  being 
the  first  deed  registered  upon  the  land.  It  was 
held,  Wilson  J.  dissentUnte,  that  the  title  being  an 
unregistered  one  when  the  Sheriffs  deed  was  given, 
that  deed  did  not  then  require  registration  to  pre- 
serve its  priority ;  and  that  having  been  registered 
'before  the  passing  of  the  Registry  Act  of  1865, 
repeated  in  the  Registry  Act  of  1868,  it  was  not 
necessary  to  re-rugister  under  those  or  any  sub- 
sequent Registry  Acts.  The  plaintiffs  title  was 
therefore  held  to  prevail. 

It  being  a  well-recognized  rule  that  every  deed  J^*^^^^^ 
or  other  instrument,  under  which  one  claims  title,  should  be 
should  be  registered,  it  follows  that  an  instrument'®^'"  "  ' 
oan  only  be  properly  registered  by  its  actual  pro- 
'4uction  and  entry. 

Where  an  agreement  in  relation  to  the  valuation  R«»it^« 

"  reiernng 

of  certam  lands  was  not  registered,  but  an  instru-  to  an  an- 
ment  containing  a  recital  of  the  agreement  was  J^*^** 
registered,  it  was  held  that  the  agreement  itself 
not  being  registered,  the  recitals  in  the  registered 
instrument  could  not  afifect  the  plaintiffs  title  (2). 

(1)  84  U.  C.  R.,  34^. 

(3)  Bnlleage  t.  MoLean,  12  U.  C.  B..  905. 
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m^fof        ^^^  registration  of  an  aseignmeiat  of  an  unrogis^ 
nnregis-    tered  lease  reciting  sueh  leas«>  has  been  decided 
^^        not  to  amount  to  a  proper  registration  of  the  lat* 
ter  (1).    It  has  been  decided  under  the  Registry 
Laws  of  Quebec  that  a  reference  in  a  registered 
deed  to  a  prior  unregistered  deed  is  not  equivaleai 
to  a  registration  of  such  prior  deed,  so  as  to  defeat 
a  subsequent  registered  mortgage  (2). 
When  re-      But  sttch  recitals  may  amount  to  notice  of  the 
unount  to  Unregistered  instrument,  sufficient  to  enable  it  to- 
notice.      retain  priority  over  a  subsequently  executed  instru- 
ment.   H.  E.  by  an  unregistered  deed  granted  a 
rent  charge  to  his  daughter ;  upon  the  following 
day  a  marriage  settlement  reciting  the  rent  charge 
was  executed,  by  which  settlement  the  rent  charge 
was  conveyed  to  trustees  ;  H.  K.  was  an  assenting 
party  to  the  settlement  which  was  duly  registered. 
H.  K.   afterwards   mortgaging    the  land   out  of 
which   the   rent   charge    issued   which   mortgage 
was   also   registered,    it   was  held   that  the  rent 
charge,  though  granted  by  an  unregistered  deed, 
had  priority  over  the  mortgage,  by  reason  of  the 
registration  of  the  marriage  settlement  (3). 

The  intention  of  the  Act  is  to  provide  for  the 
registration  of  all  instruments  affecting  the  title 
to  land,  subject  to  the  exception  contained  in  the 
thirty-seventh  section  ante  (4).  Apart  from  those 
instruments  which  are  required  to  be  registered  by 
the  particular  statutes  referred  to  in  Appendix  B., 
there  are  others,  the  registration  of  which  has 
been  deemed  essential  under  decisions  of  that  effect. 

(1)  Honeycomb  v  Waldron,  2  St.  1064;  followed  in  Beid  v. 
Whitehead,  2  E.  &  A.,  680.    Williams  v.  Sorrell,  4  Ves..  38». 

(/)  Delesderuier  v.  Kingsley,  3  U.  C.  R.,  84. 

(8)  Hunter  v.  Kennedy,  1  Ch.  Rep.,  148  ;  afiTd  on  appeal,  ib.  M6. 
See  McAlpine  v.  Swift,  1  Ball.  &  B.,  285. 

(4)  See  p.  16  anU  ;  see  MoMaster  v.  Phipps,  5  Or.,  2Sa. 
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As  the  "Act  and  Warraot,"  under  the  Imperial ^^|[^^ 
Statute  19-20  Vic,  cap.  79  is  capable  of  registra- 
tion in  the  colonies,   its  non-re^stration  in  this 
Province  can  be  set  up  as  a  defence  by  a  purchase 
for  value  without  notice  (1). 

A  release  of  a  covenant  which  runs  with  the  Beieage  of 
land,  and  is  contained  in  a  registered  deed,  should^ 
be  registered  as  against  subsequent  vendees  (2). 

Although  a  purchaser  may  not  be  affected  by 
equities  existing  between  the  covenantor  and  cov- 
enatitee,  of  which  he  has  no  notice,  it  would 
appear  that  a  release  of  the  covenants,  executed  by 
the  covenantee  in  favour  of  the  covenantor,  during 
the  covenantee's  ownership  of  the  land  will,  at 
common  law,  operate  as  a  bar  to  an  action  upon 
such  covenants,  brought  by  a  subsequent  purchaser 
from  the  covenantee  (3).  There  are,  however, 
peculiar  reasons  for  holding  such  a  release  to  be 
so  intimately  connected  with  the  conveyance  of 
real  estate  as  to  become  a  proper  subject  for  regis- 
tration (4).  Where  the  release  would  materially 
affect  the  title  to  land  it  is,  unless  registered 
clearly  inoperative  against  a  subsequent  purchaser 
for  value,  without  notice.  Under  the  Registry  Act 
of  the  State  of  Maine  it  was  held  that  a  release  of 
a  covenant  for  title  did  not  come  within  the  pro- 
visions of  that  Act,  upon  the  ground  that  **  pur- 
chasers are  not  entitled  to  regard  the  registry  as 
affording  information  respecting  the  right  of 
action  on  covenants  contained  in  the  deeds  record- 
ed,'* but  this  decision  has  been  questioned  (5). 

A  further  charge  in  favour  of  the  first  or  a  prior  Further 

charsd. 

(1)  Bobson  V,  Carpenter,  11  Gr.,  293.  * 

(2)  Fieia  V.  Suell,  4  Gush,  50. 

(3)  See  Middlemore  v.  Goodall,  Cro.  Car.,  603. 

(4)  Field  v.  Snell  supra. 

(5)  Littlefield  ts.  GitoheU,  32  Maine,  392. 
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mortgagee  requires  registration,  notice  of  a  prior 
mortgage  not  imposing  upon  a  subsequent  pur- 
chaser or  incumbrancer  the  duty  of  making 
enquiries  of  the  first  or  prior  mortgagee,  and  so 
afifecting  him  with  notice  of  such  further  charge  (1). 
Deeds  The  registration  of  a  deed  creating  a  power  does 

powers,     not  dispense  with  the  necessity  of  registering  an 
appointment  made  in  exercise  of  such  power  (2). 

Estates  created  by  the  execution  of  a  power  take 
effect  as  if  created  by  the  original  deed,  and,  in 
general,  a  deed  executing  a  power  cannot  be  con- 
sidered as  a  new  alienation  or  independent  convey- 
ance. There  are  some  cases,  however,  when  the 
execution  of  a  power  is  looked  upon  as  a  sub- 
stantive independent  instrument.  When  a  deed 
executed  in  pursuance  of  a  power  affects  land,  it 
must  be  registered,  as  it  is  within  the  mischief  in- 
tended to  be  guarded  against  by  the  statute.  A 
purchaser  could  not  otherwise  ascertain  whether 
the  power  had  been  executed,  or  if  executed,  whe- 
ther in  a  proper  manner  (8). 
Foreign  An  assignment  in  insolvency  executed  in  Eng- 
insoi-*^  land  was  held  to  require  registration  in  Ireland,  in 
Tenoy.  order  to  affect  estates  in  the  latter  country  (4). 
It  would,  of  course,  require  to  be  registered  in  this 
Province  in  order  to  affect  lands  therein. 

But  a  foreign  adjudication  in  bankruptcy  does 
not  affect  land  in  this  Province  (5) ;  and  it  has 
been  recently  determined  that  an  assignment  in 
bankruptcy,  executed  under  the  provisions  of  an 
Act  of  the  Congress  of  the  United  States,  will  not 

(1)  Credland  t.  Potter,  IS  Eq.,  360. 

(2)  Scrafton  v.  Quincey.  2  Ves.,  s.  413.  See  Att'y  General  t. 
Piokard,  3  M.  &  W..  676 

(8)  2  Sag.  Powers  20. 

(4)  Battersby  v.  Boohfort,  2  J.  <ft  L.,  431. 

(6)  Simpson  v.  Fogo,  1  H.  &  M.,  196. 
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tninsfer^  or  otherwise  affect  real  estate  belonging 
to  the  bankrupt  statute  in  Canada  (1). 

In  an  action  by  a  vendee  against  his  vendor,  ah  deeds 
upon  an  alleged  breach  of  agreement  to  deduce  a  ^  J.^J^ 
good  title,  the  defendant  contended  that  he  hadBhouidbe 
made  a  good  title ;  but,  inasmuch  as  one  of  the  "^ 
deeds  in  the  chain  of  title  had  not  been  registered, 
it  was  held  that  the  title,  being  a  registered  one, 
had  not  been  deduced,  and  a  rule  for  a  new  trial 
was  discharged  (2). 

This  case  was  followed  and  approved  of  in  Brady  Br«ay  vs. 
V.  Walls  (3),  Mowat,  V.  C,  remarking  that  "it  is 
certainly  in  the  spirit  of  the  legislation  of  this 
country  in  regard  to  the  Registry  Laws."  It  was 
accordingly  held  in  this  last  case,  that  a  purchaser 
is,  in  this  country,  entitled  to  require  registration 
by  his  vendor  of  all  the  instruments  through  which 
the  title  is  derived. 

The    Act    avoids    an   unregistered   instrument  Subse- 
against  "subsequent  purchasers  or  mortgagees  for  ghases^^&o. 
valuable  consideration."  'or  valu- 

In  order  to  ascertain  who  come  within  the  term  gideration. 
"  purchasers  and  mortgagees  for  valuable  consid- 
eration,*' it  will  be  necessary  to  consider: — 

(1)  The  meaning  of  the  word  purchaser. 

(2)  Who  are  purchasers. 

(3)  Who  are  not  purchasers. 

(4)  What  is  deemed  a  valuable  consideration. 

(5)  Upon  what  consideration  the  registered  in- 
strument must  be  founded. 

(6)  Who  are  entitled  to  take  advantage  of  pur- 
chase for  value. 

(7)  Evidence  of  purchase  for  value. 

(1)  Maodonald  v.  Georgian  Bay  Lumber  Co.,  3  Sap.  Ct.  B.,  864. 

(2)  Kitchen  t.  Murray,  16  U  C.  P..  69. 

(8)  17  Gr..  699. 
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Pur- 
chaser. 


Mort- 
gagee. 


Assignee 
of  mort- 
gagee. 


Trustees 
for  credi- 
tors. 


Assignee 
in  insol- 
vency. 


I.  Meaning  of  the  word  purchaser  : — 

''A  purchaser  for  value  is  one  who,  at  the  time 
of  his  purchase,  advances  a  new  consideration, 
surrenders  some  security,  or  does  some  other  act, 
which,  if  his  purchase  were  set  aside,  would  leave 
him  in  a  worse  situation  than  his  original  posi- 
tion'' (1). 

II.  Who  are  purchasers : — 

"A  mortgagee  of  real  estate  is  a  'purchaser* 
within  this  Act.  *When  I  speak  of  a  purchaser 
for  valuable  consideration,'  says  Lord  Hardwicke, 
*  I  include  a  mortgagee,  for  he  is  a  purchaser  pro 
tanto'  (2).  The  assignee  of  a  mortgage  is  a  pur- 
chaser (3).  Since  the  Act  39  Vic,  c.  7,  the 
assignee  in  good  faith  of  a  mortgat:;e  can  set  up 
defence  of  purchase  for  value  without  notice  (4). 

It  was  at  one  time  thought  that  trustees  for  the 
benefit  of  creditors  were  not  purchasers  within  the 
Act  (5) ;  but  it  has  since  been  held  that  a  mortgage, 
executed  in  favor  of  trustees  for  creditors,  to  se- 
cure their  debts,  was  founded  upon  a  sufficiently 
valuable  consideration  to  preserve  the  priority 
gained  by  the  registration  thereof,  over  a  convey- 
ance executed  prior  to  the  mortgage,  but  subse- 
quently registered  (6). 

Although  an  assignee  in  insolvency  is  not  a  pur- 
chaser within  the  meaning  of  this  section,  yet  a 
purchaser  from  the  assignee,  without  notice  of  a 
prior  unregistered  conveyance  executed  or  incum- 

(1)  Bigelow  on  Estoppel. 

(2)  Willooghby  v.  Willoughby,  1  T.  R.,  763. 

(3)  Totten  v.  Douglas,  16  Gr.,  126,  overruling  McPherson  v. 
Dougan.  9  Gr..  268. 

(4)  Rev.  Stat.  (Ont ),  c.  96,  ss.  8  &  9.  See  Pressy  v.  Trotter, 
26  Gr..  164-295. 

(6)  Neeson  v.  Eastwood  et  al.,  4  U.  C.  R.,  271. 
(6)  Fraser  v.  Sutherland,  2  Gr.,  442.     Burnham  v.  Daley,  11 
U.  C.  R.,  211. 
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bnmce  ereated  by  the  ineolvent  prior  to  insolvenoy, 
18  a  purchaser  for  valoable  coneideration  (1). 

The  provisions  of  the  Act    apply    equally  toAotap- 
SherifTs  deeds  executed  in  favor  of  purchasers  at  sheriff's 
Sheriffs  sale  as  to  any  oth^r  description  of  con*  ^«^^- 
veyances  (2). 

A  purchaser  at  Sheriff's  sale  is  a  purchaser  for  Sheriff's 
valuable  consideration  (3).  ^^'^  ^' 

It  was  held,  following  the  case  of  Doe  d.  Breu- 
nan  v.  O'Neil,  supra,  that  a  purchaser  for  value, 
with  a  registered  title,  under  a  Sheriff's  sale  of 
A's  interest  in  land,  was  entitled  under  the  Regis- 
try Laws  to  prevail  against  a  non-registered  con- 
veyance made  by  A.  prior  to  the  sale  by  the 
Sherift  (4). 

It  is  a  clear  and  well-settled  rule  in  equity  that  ^^f  ^ 
a  purchaser  for  value  (without  notice)  will  never  {opur-^ 
be  deprived  of  any  advantage  he  possesses  arising  ^^^^^''^ '°' 
from  eitber  a  legal  or  equitable  title,  or  even  from 
mere  possession  ;  although,  as  between  or  amongst 
mere  equitable  claimants  it  will  enforce  the  right 
of  the  prior,  against  the  subsequent  claimant  in 
point  of  time,  in  compliance  with  the  maxim,  ^'Qui 
prior  est  tempore,  potior  est  jure  "  (5).     A  plea  of 
purchase  for  value  without  notice  cannot  be  set  up 
against  the  Crown  (6). 

A  person  entitled  to  a  lien  upon  land  under  Mechan- 
*'The  Mechanics'  Lien  Act,"  and  filing  a  state- Act.^^"" 
ment  of  claim,  verified  by  affidavit  in  the  manner 
prescribed  by  that  Act,  is  a  purchaser  pro  tanto 
within  the  meaning  of  the  Registry  Act,  but  his 

(1)  Hodgen  v.  Guttery.  58  III,  481. 

(2)  Doe  d.  BreuBan  v.  ONeil,  4  U.  C.  R.,  8. 

(3)  Waters  t.  Shade.  2  Gr.,  457,  per  Spragge,  V.C. 

(4)  Bruyere  v.  Knox,  8  U.  0.  P.,  620. 

(6)  Mitchell  v.  Gorrie,  6  Gr.,  625.     See  MiUer  j.  Wilcox,  16 
U.  C.  P.,  529 ;  S.  C.  17  U.  C.  P..  868. 
(6)  Att'y  General  7.  McNolty,  11  Gr.,  281. 
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lien  will  terminate  at  the  lapse  of  ninety  days  from 
completing  the  work,  delivery  of  materials  or  ex- 
piration of  period  of  credit,  unless  he  institute  pro- 
ceedings to  recover  the  value  thereof,  and  register 
a  certificate  of  such  proceedings  having  been  com- 
menced.    The  lien  can  be  vacated  upon  satisfac- 
tion or  proper  security  being  furnished  (1). 
III.  Who  are  not  purchasers  : — 
Consic'er-      A.,  holding  land  under  a  registered  title,  sold  to 
ationmust  g,^  whose  deed  was  not  registered;  B.  sold  to  G.,  and 
able.         afterwards  re-sold  the  land  to  D.,  who  registered 
his  deed,  the  deed  from  B.  to  G.  not  being  regis- 
tered.    G.,  having  obtained  a  deed  of  release  from 
A's  heir-at-law  for  a  nominal  consideration,  regis- 
tered it.     It  was  held  that  G.  could  not  thereby 
obtain  priority  over  D.,  the  former  not  being  con- 
sidered, as  to  the  release,  a  subsequent  purchaser 
for  value  (2). 
JudRiBcni      A  judgment  creditor  is  not  a  purchaser  within 
creditor,    the  Act  (3)  nor  under  the  Statute  27  Eliz.,  cap.  4, 
so  as  to  avoid  voluntary  conveyances  (4).     **  One 
cannot  call  a  judgment  creditor  a  purchaser,  nor 
has  such  creditor  any  right  to  the  land,  he  has 
neither jt«  in  re  nox  jus  ad  rem''  (5). 
Execution      ^^  execution  creditor  is  not  a  purchaser  within 
creditor,    the  Registry  Act. 

Assignee       An  assignee  in  insolvency  is  not  a  purchaser  so 

m  insoi-    i^g  to  obtain  any  priority  by  prior  registration  of 

the  assignment  deed  over  an  unregistered  deed, 

founded  upon  valuable  consideration  and  executed 

(1)  See  Rev.  Stat.  (Ont.),  cap.  120,  amcDded  by  41  Vic.  cap.  17. 

(2)  Doe  d.  Major  y.  Beynolds,  2  U.  0.  B.,  811 ;  see  Doe  d.  BasseU 
T.  HodgkiBS,  5  U.  G.  B.,  848.  Baby  qui  tam  y.  Watson.  18 
U.  C.  B.,  631. 

(3)  Finch  v.  Winohelsea,  1  P.  Wms.,  277. 

(4)  Beavan  y.  Lord  Oxford,  2  Jar.  N.  S.,  121 ;  GiUespie  y.  Van 
Egmondt,  6  Gr.,  533. 

(5)  Brace  y.  Duchess  of  liarlboroogh,  2  Plow.,  491. 
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by  the  insolTeBt  prior  to  his  inflol^^ncy  in  ft^ver  ol 
a  person  {(ignorant  of  his  position  (1).  The  assign* 
moot  does  not  pass  the  title  in  insolvent's  real 
estate  to  assignee,  unlesa  it  be  executed  and  regis- 
tered according  to  the  Insolvent  Act  (2). 

The   assignee   of   a  bankrupt  has  no   greater  Has  no 
rights  in  respect  to  unregistered  deeds  made  by  Sghts'un- 
the  latter  than  he  himself  would  possess.     Suoh^®^*^^* 
assignee,  therefore,  takes  the  bankrupt  estate  sub-  the  insol- 
ject  to  any  incumbrances  he  has  made,  notwith- ^®"^*' 
standing  their  non-registration  (8). 

It  has  been  held  that,  although  as  a  general  Assignee 
principle  an  assignee  of  a  mortgage  is  entitled  toga^. 
be  classed  as  a  purchaser,  yet  that  he  is  but  an 
assignee  of  a  chose  in  action  (4).  If  he  acquires 
title  by  purchase  from  a  trustee  he  takes  subject 
to  all  the  equities  existiog  between  the  trustee  and 
those  for  whom  he  holds  beneficially,  and  the 
assignee  is,  under  such  circumstances,  disentitled 
to  set  up  the  defence  of  a  purchaser  for  value 
without  notice  (5).  Tbe  registered  owner  of  land 
having  mortgaged  it,  afterwards  conveyed  the 
property  absolutely  to  a  purchaser  for  value, 
who,  before  the  first  mortgage  was  registered, 
caused  his  deed  to  be  registered,  and  executed  a 
mortgage  to  the  vendor,  for  a  portion  of  the  pur- 
chase money.  Subsequently,  the  vendor  assigned 
this  mortgage  from  the  purchaser  to  another  per- 
son for  value,  without  notice  of  the  prior  mortgage. 
It  was  held,  that  the  vendee's  mortgage,  in  the 

(1)  Hodgen  v.  Gattery,  58  ni.,  48.  See  Collver  v.  Shftw,  10 
Gr,699. 

(i)  Parlee  v.  Agricultural  Ins.  Co.,  3  Pug,  476.  See  Daws  v 
AiUerson,  6  Bank.  Beg.  (N.Y.),  146. 

(3)  Jones  v.  Gibbon,  9  Yes.,  407. 

(4)  Fisher  on  Mtges.,  696:  CockeU  v.  Taylor,  IfiBeay.,  108. 

(5)  Moore  ▼.  Jenris,  3  Co.l..  60  ;  Ryckman  v.  Canada  Life  Ase 
0 ).,  17  Or.  660,  but  see  Bey.  Stat.  (Ont.)  c.  96,  s.  8. 

16 


il8  BBOISTEBIKa  OB  OlOTTINa  TO  BKGISTEB.     fOHAP.  Z. 

L     174. 

hands  of  the  assignee  thereof,  was  subject  to  the 
lien  or  charge  of  the  vendor's  mortgagee  (1).  In 
this  case,  had  the  purchaser  executed  the  mort- 
gage for  the  balance  of  purchase  money  in  favour 
of  a  person  other  than  the  vendor,  and  such  mort- 
'  gage  had  been  registered  by  the  mortgagee,  the 
latter  could  have  retained  priority  over  the  first 
mortgage,  and  his  assignees  would  have  been  en- 
titled to  the  benefit  of  his  position:  But,  as  in  the 
case  cited,  the  mortgage  from  the  purchaser  to  his 
vendor,  (the  latter  being  affected  with  the  trust  in 
favour  of  the  prior  mortgagee),  could  not  have 
retained  priority  as  against  such  first  mortgage ; 
nor  by  transferring  the  mortgage  could  he  place 
his  assignee  in  any  better  position  than  himself. 

Mortgage  In  the  United  States  a  distinction  has  been 
on"a  pa^t  ^^^^^  between  the  case  of  a  mortgage  founded 
oonsidera-  upon  a  Consideration  arising  at  the  time  of  its 
execution,  and  that  of  a  mortgage  fourdeJ  upon  a 
past  or  antecedent  consideration,  such  as  if  made 
to  secure  a  prior  debt ;  the  mortgagee  under  a  mort- 
gage arising  within  the  latter  class  not  being 
regarded,  in  their  Courts,  as  a  purchaser  for  valu- 
able consideration,  to  entitle  him  to  protection 
against  prior  equities,  of  which  he  may  have  had 
no  notice  when  the  mortgage  to  him  was  execut- 
ed C2). 

Purchaser      A  person  who  has  not  the  legal  estate  cannot  be 
^'^■*^*^®  esteemed  a  purchaser  within  this  Act.    In  such  a 
^tate.      case  it  becomes  a  mere  question  between  equi- 
ties (8).     It  has  been*  held  that  a  party  claiming 

(1)  Smart  y.  MoEwan,  18  Gr.,  623,  following  Byokman  v.  Can. 
Life  Ass.  Co.  tupra. 

(2)  Jones  on  Mtges. 

(3)  Wigle  y.  Setterington,  19  Gr.,  518 ;  see  Phillips  y.  Phillips, 
8  Jur.  N.  8..  146. 
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xmder  a  quit  claim  deed  ia  not,  in  general,  protec- 
ted as  a  purchaser  for  value  without  notice  (1). 

The  purchase  must  have  been  made  in  goodMada 
faith,  otherwise  the  person  so  purchasing  is  not  faith, 
a  "purchaser"  within  this  section.  "Except  in 
ibe  case  oi  an  honest,  bona  fide  purchaaery  the 
•defence  of  a  purchase  for  value  is  not  valid,  either 
under  the  Registry  Laws  or  otherwise;  and  the 
further  question  of  notice  of  the  particular  claim- 
ant's title  does  not  ariBe ''  (2). 

The  Registry  Act  protects  honest  purthasers,  ^®*  ^°^ 
but  repudiates  those  whose  purchases  are  specu-tectspecit- 
lative  (3).      Only  an  instrument  above  exception  ^'jJl^jP'"^ 
and  untainted  with  fraud  will  retain  priority  by 
registration  (4).     It  is  essential,  in  order  to  entitle 
3,  purchaser  to  retain  priority,  that  he  should  have 
^ven  value  in  good  faith  (5). 

IV.  What  is  deemed  a  valuable  consideration : — 

The  statute  operates  only  in  favour  of  purchas-  Good  and 
^rs  who  have  given  valuable  consideration.  Con- considera- 
sideration  may  be  either  good  or  valuable.     Good  ^^^'  , 

**  Good 

<50D8ideration  has  been  defined  to  be  **  such  as  that  considera- 
of  blood,  or  of  natural  love  and  affection — being  *^**'^' 
founded  on  motives  of  generosity,  prudence  and 
natural  duty  **  (6).     A  valuable  consideration  con-  "  Valu- 
flists  of  money,  marriage,  work  performed,  services  sideration. 
rendered,  forbearance  of  legal  and  equitable  rights 
or  any  other  thing  that  bears  a  known  or  relative 
value. 

The  adequacy  of  consideration  is  immaterial,  ^^«^^y 
And  will  not  be  enquired  into  either  at  law  or  in  * 


(6)  2. ; 


1)  Goflf  V.  Lister,  14  Gr.,  451. 

2)  McLennan  ▼.  McDonald,  18  Gr.,  p.  510,  per  Mowat,  Y.  G. 

(3)  Rice  V.  O'Connor,  12  Ir»  Chy.,  424. 

(4)  Underwood  v.  Lord  Courtown.  8  Soh,  &  Lef  .^  41. 
-   W.  AT.  L.  C.,87. 

Blaokitone  Com.,  297. 


220  BEOISTBttING   OB  OttlTTlNO  TO   tiXOlSTt^.     I^".^^ 

equity,  but  inadequacy  of  consideration  may  be  a 
badge  of  fraud. 
Vftiuabte  It  need  hardly  be  obBm-ved  tb*t  the  considera- 
iUm  necw- ttdn  must  be  lawful.  ConBideration,  illegal  either 
•ary  to  re-at  common  law  or  by  statute,  practically  amounts 
ority  of  to  absence  of  consideration  (1). 
lion.  V.  Upon  what  consideration  the  registered  in- 

strument must  be  founded : — 

It  is  essential  that  there  should  be  a  valuable 
consideration  to  support  a  prior  registered  deed  a& 
against  a  subsequent  purchaser  for  value.  As 
against  a  subsequent  purchaser  for  value  a  volun- 
tary couveyance  is  void,  and  this  objection  may  be 
taken  advantage  of  in  any  proceedings  that  may 
be  adopted  by,  or  had  against,  such  purchaser  (2). 
A  conveyance  by  the  heir  at  law  for  a  nominal 
consideration,  although  registered  prior  to  the 
will  of  his  ancestor,  does  not  operate  to  cut  out 
the  will,  a  valuable  consideration  being  required 
to  have  that  effect  (8). 

In  1855  a  father  executed  an  agreement,  un^ler 
seal,  covenanting  to  convey  to  his  son  James,  one- 
half  of  the  east  half  of  a  certain  lot;  it  being 
agreed  that  James  should  till  the  farm  as  usual, 
and  account  to  his  fatlier  for  a  certain  portion  of 
the  produce.  In  1863  the  father  conveyed  the 
whole  lot  to  two  otlier  sons,  for  an  expressed  con- 
sideration of  five  hundred  pounds.  This  deed  was 
registered  before  the  agreement ;  the  vendee  of 
the  two  sons  brought  ejectment  against  the  widow 
and  the  devisee  of  James.  The  jury  having  found 
that  the  deed  of  1868  was  voluntary,  and  the 
plaintiff  not  having  shewn  that  he  had  paid  any 

(1)  See  Watts  V.  Mitchell,  26  Or.,  570  and  cases  oit«d  therein. 

(2)  See  Heap  v.  Crawford,  10  Gr.,  442. 

(8)  Wilkinson  v.  Conklin.  10  XJ.  C.  P.,  211. 
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valuable  consideration  for  the  conveyance  to  him- 
self, it  was  held,  that  the  prior  registry  of  the  deed 
of  1863  could  have  no  effect  upon  the  agreement 
of  1855,  the  Registry  Laws  requiring  considera- 
tion to  support  priority  of  registration  (1). 

Where  a  mortgage,  being  voluntary,  was  void  j^g^^^.*^ 
under  the  Act  27  Eliz.,  cap.  4,  as  against  a  subse-  m^Mt" 
^uent  conveyance  founded  upon  valuable  consid-  against 
eration,  it  was  held  that  the  registration  of  such  q^gj^^'^^j^, 
mortgage  prior  to  such  conveyance  could  not  alter  Teyance 
or  affect  the  character  of  such  mortgage  or  render  confidera- 
it  valid    (2).     In  this   case  the  mortgagee  had*io»- 
Assigned  the  mortgage  to  one  S.,  who  neglected  to 
register  the  assignment  until  after  the  execution 
and  registry  of  the  conveyance;  the  assignment 
was  deemed  void  under  the  Begistry  Act  as  against 
the  conveyance. 

Where  a  conveyance  of  the  wife's  land  was  made  How  far 
to  the  husband  after  marriage,  in  pursuance  of  a 
j[^arol  contract  alleged  to  have  been  entered  into 
prior  to  the  marriage,  it  was  held,  that  the  husband 
was  not  a  purchaser  for  valuable  consideration  of 
Auch  land  (3). 

If  the  prior  registered  instrument  be  voluntary, 
or  founded  upon  good  consideration  alone,  although 
good  inter  partes  and  volunteers  under  them, 
it  will  be  void  as  against  a  subsequent  purchaser 
for  value  to  the  extent  necessary  to  give  effect  to 
the  subsequent  conveyance  (4). 

A  deed  voluntary  in  itself  can  however  become  VokuiM«7 
yalid  through  consideration  arising  subsequent  to  be  made 
its  execution  ;  such  as  upon  a  sale  by  the  grantee  ^^  ^^ 

(1)  Leech  v.  Leeoh  et  a/.,  24  U.  C.  B.,  821. 

(2)  Miller  y.  McOiU,  24  U.  C.  R.,  697. 

(8)  McCarthy  v.  Arbuckle.  29  tJ.  C.  P.,  529. 
(4)  Croker  ▼.  Martin,  1  Bljgh.  N.  B.,  673  ;  BUI  t.  Cnre^on,  2  M. 
A  K.,  608 ;  Doe  v.  Baiham,T7  Q.  B.,  728. 
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^"ns^Mft- 1^®^®'^^'^^^  *^  *  purchaser  for  value,  or  by  a  mar- 
lion.         riage  settlement  being  contracted  upon  the  faith 
of  such  deed.     In  other  words,  voluntary  convey- 
ances being  only  voidable  in  their  creation,  may,, 
from  the  fact  of   valuable  consideration  subse- 
quently arising,  be  converted  into  deeds  founded 
upon  valuable  consideration.     If  A.  conveys  to  B., 
by  voluntary  deed,  and  B.  conveys  to  C.  for  value 
without  notice,  C.  will,  upon  registering  his  deed, 
hold  priority  against  a  subsequent  purchaser  for 
value  from  A.,  who  registers  after  the  registry  of 
C.'s  deed  (1).     The  defect  in  the  conveyance  from 
A.  toB.,  arising  from  the  want  of  consideration,  i& 
remedied  in  the  deed  from  B.  to  C.     The  Tatter, 
therefore,  in  virtue  of  the   consideration  moving 
from  him  to  B.  may  be  held  to  be  constructively 
in  a  similar  position  as  if  he  had  primarily  given 
value  to  A.  (2),  or  as  if  A.'s  deed  to  B.  had  been 
founded  upon  valuable  consideration  ab  initio  (3)» 
As  between  the  parties  to  a  voluntary  deed,  and 
those  claiming  under  them  as  volunteers,  however,, 
the  change  resulting  from  a  valuable  consideration 
paid   subsequent  to   the   execution  thereof,  only 
takes  effect  from  the  time  such  after-consideration 
arises. 
Prior  reg-      Although  the  registration  of  a  voluntary  deed,, 
istration    confers   no  priority  upon  the  grantee  and  those 
tarydeed  claiming  under  him  as  volunteers  (4),  his  assignee 
^watee'B*  for  value  is,  nevertheless,  entitled  to  any  priority 
assignees  arising  out  of  such  registration.     A.,  conveyed  to 
or  T  ue.  g^  ^j^^  neglected  to  register  his  deed.     A.  subse- 

(1)  Johnson  ▼.  Legard,  Tarn.  A  R.,  281 ;  Prodgers  t.  Langham, 
Sid.  183  ;  oonf'd  George  v.  Milbank,  9  Ves.,  193 ;  Story,  s.  88] . 

(2)  Danberry  y.  Cockbum,  1  Mer.,626,  per  Sir  Wm.  Grant;  see 
Morewood  ▼.  Sonth  Torks.  Co..  8  H.  <ft  M.,  748  ;  Low  t.  MoGill^ 
10  L  T.  (N.  S.),  496. 

(8)  In  re  Flood^s  Estate,  18  Ir.  Gh.  B.,  812. 
(4)  lb. 
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quently  conveyed  without  consideration  to  C,  who 
registered  and  conveyed  to  D.,  for  valuable  consid- 
eration ;  D.  also  registered.  It  was  held  that  D., 
having  given  valuable  consideration  to  C.»  the 
mere  fact  that  C.  had  not  given  value  to  A.,  would 
not  defeat  the  priority  obtained  by  D.,  in  register- 
ing, as  against  B/s  unregistered  deed  (1). 

A  purchaser  for  valuable  consideration  with  Notice  of 
notice  of  a  prior  voluntary  settlement  will  not  be^^^^g^ 
postponed  or  otherwise  affected  by  such  notice  (2).  ^«^« 

Where  a  conveyance  expressed  to  be  for  vain- 
able  consideration  is  in  reality  voluntary,  it  forms 
a  cloud  upon  the  title,  and  the  Court  will  decree  its 
removal  (3). 

But  where  the  instrument  is  void  upon  the  faceR«moTfti 
of  it,  and  therefore  cannot  be  said  to  be  a  cloud  tary^deed 
upon  the  title,  the  Court  will  not  interfere  (4) ;  as'^;*^"^^' 
this  objection  will  avail  a  purchaser  for  value  in  Books, 
any  proceedings  adopted  either  by  or  against  him, 
such  a  deed  being  void  as  against  him  (5).     If  it 
be  clearly  shown,  however,  that  the  voluntary  deed 
was   prepared,   executed   and  registered,  lor  the 
express  purpose  of  a  fraud  upon  the  plaintiff,  its 
removal  will  be  decreed  (6). 

The  consideration  must  not  be  tainted  with  Free  Iroid 
fraud.  A  conveyance  is  fraudulent  and  void  in^^^^- 
toto  as  against  a  subsequent  purchaser  for  value,  if 
the  consideration  for  which  such  conveyance  is 
executed  is  founded  partly  upon  a  just  debt,  and 
partly  upon  a  sum  not  due  but  fraudulently 
inserted.     A  person  in  embarrassed  circumstances 

(1)  Doe  d.  Matlock  v.  Disher,  4  U.  C.  R.,  14. 
h)  Backle  t.  MitoheU.  IS  Ves..  106. 

(3)  Boss  y.  Harvey,  3  Or.,  649.  *  See  McDonald  t.  Georgian 
Bay  Lnmber  Co  ,  24  Or.,  356.  LoTelace  v.  HarringtoD,  27  Or.,  176. 

(4)  Hard  y.  Billinton.  6  Or.,  146. 
5)  Buehaoan  y.  Campbell,  14  Or.,  168. 
;6)  lb.  Bom  v.  Haryey,  nipra.  See  Oxley  y.  Lee,  1  L.  B.  Eq.,  164. 
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nmde  a  deed  of  land  to  his  son  in  alleged  pnr- 
^tianee  of  a  prior  agreement,  but  be  remained 
in  possession  of  tbe  property,  retaining  tbe  deed 
in  his  o^n  bands  and  unregistered,  for  fifteen 
months.  There  being,  in  addition,  other  circnm- 
fttances  against  the  good  faith  of  the  transaction, 
it  was  held,  that  the  deed  was  void  as  against  sub- 
sequent creditors,  the  prior  creditors  having  been 
paid  (1). 

Bights  at-     VI.  Who  are  entitled  to  take  advantage  of  piir- 

taohing  to    ,  r  i 

a  pur^       chase  for  value  : — 

vaiue"^  ^^      ^^   ^    general    rule,   a   person    claiming    title 
'enures  to  under   another  is   entitled  to   be   placed   in    the 
twees.       latter*s  position,  and  to  enjoy  the  benefits  attach- 
ing thereto. 

The  Registry  Acts  do  not  aftect  the  great  funda- 
mental principles  of  equity,  and  a  purchaser 
claiming  under  a  registered  deed,  is  left  open  to 
any  equity  which  a  prior  purchaser  or  incum- 
brancer may  have  (2).  As  where  a  purchaser  for 
value,  without  notice  of  an  unregistered  incum- 
brance or  equity,  subsequently  sells  the  land,  but 
prior  to  such  sale  both  he  and  bis  vendee  acquire 
notice  of  such  incumbrance  or  equity,  the  vendee 
will  take  and  hold  the  title  free  from  such  incum- 
brance or  equity  ;  as  the  sale  will  relate  back  to 
registration  oi  the  deed  under  which  the  vendor 
claims,  and  the  vendee  is  entitled  to  be  placed  in 
the  vendor's  position  at  the  date  of  such  registra- 
tion. To  hold  the  contrary  would  have  the  effect 
of  destroying  the  objects  aimed  at,  and  benefits 
conferred  by,  registration.  The  rule  in  equity  is 
never  to  permit  a  legal  right  to  be  disturbed  by 

(1)  Steyenson  t.  Franklin.  16  Or.,  169. 

(2)  ChMidos  V.  Brownlow,  2  Bidg.,  P.  C,  4tl8. 
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any  equity  atibseqaeiitfy  disclosed.  Where  a  |»er- 
8on  becomes  the  asMgnee  of  a  mortgaige  for  violae, 
wKthoot  notioe,  and  eubeeqiiently  asftigna,  his 
assignee,  though  taking  with  notice,  is  entitled  to 
the  benefit  of  the  first  assignee's  position  in  that 
respect  (1). 

The  prior  regif«tratio«i  of  a  mortgage  containing  Kegigtra- 
a  power  of  sale  enables  the  mortgage,  in  the  pro-  mortgage 
per  exercise  of  such  power,  to  sell  the  land  free  ^**^  P^'^- 
from  the  claim  of  a  purchaser  from  the  mortgagor, 
prior  in  point  of  time  to  the  execution  of  the  mort- 
gage, but  who  neglected  to  register  his  conveyance 
before  the  mortgage  was  recorded  (2). 

VII.  The  evidence  of  purchase  for  value: — 

A  deed  per  ee  imports  consideration  (3),  but  not  Deed  evi- 
necessarily  so  in  equity  (4).  ^nrid^- 

The  amount  of  consideration  expressed  in  a  deed  ^^^^^' 
is  not  invariably  the  true  criterion  of  its  adequacy, 
but  the  smallness  of  it  may  be  important  eorrobo- 
Yative  evidence  upon  a  question    of   fraudulent 
interest  (5). 

It  is  competent  to  shew  the  existence  of  other  Unex- 
consideration  than  that  expressed  in  the  deed,  in^^gj^,. 
•order  to  negative  fraud,  provided  that  the  evidence  ^^^^  ™y 
of  the  unexpressed  further  consideration  is  not  in-  j^^^^j 
consistent  with  the  deed  (6).  consist. 

eiit« 

The  production  of  the  subsequent  conveyance, 
reciting  that  a  valuable  consideration  had  been 

(1)  Per  Mowat,  Y.G.,  Totten  v.  Douglass,  16  Gr..  at  p.  181. 

(2)  Daniels  v.  Davidson,  9  Gr.,  173. 


18)  How.,  309. 


Kikeworth  t.  Manning,  15  D.  M.  A  G.,  ISS  per  Sir  J.  L. 
K.  Brace. 

(5)  See  Go£P  v.  Lister,  14  Gr.,  460 ;  Patulo  v.  Boyington.  4  U. 
C.  P.,  1S7;  Shank  ▼.  Oo«libard,'19  Or.,  SS4. 

(6)  Bank  /of  Toroato  ▼.  JJotlet,  10  U.  C.  P.,  S82,  and  the  cases 
referred  to  theceiD. 
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given,  is  not  evidence  of  such  consideration,  as 
against  a  stranger  to  such  conveyance  (1). 
Onni  of        A  party  who  claims,  nnder  a  subsequent  eon- 
on  MTty   veyance,  and  seeks  to  displace  a  prior  one  by  rea- 
■eekii^^     son  of  the  earlier  registration  of  the  conveyance 
under  which  he  claims,  must,  before  he  can  re- 
cover in  ejectment,  adduce  some  proof  that  he 
stands  in  the  position  of  a  purchaser  or  mortgagee 
for  valuable  consideration  (2);   the  anui  probandi 
in  this   respect  being  upon  the  party  claiming 
priority. 

A.  conveyed  to  B.'s  son,  then  a  minor,  by  deed 

not  registered,  and  subsequently  A.*s  heir-at-law 

conveyed  to  B.,  who  registered.    It  was  held  that 

B.  could  not  displace  his  son's  title  by  the  mere 

fact  that  he  had  registered  before  the  latter,  as  no 

evidence  of  B.'s  having  given  any  valuable  consid- 

Purchaser  eration  had  been  famish<»d  (8).     It  is  not  sufi&cient 

MquireY^that  the  purchaser  should   have  given  valuable 

••without  consideration  to  entitle  him  to  the  protection  of 

notice."     this  Act.     He  must  be  a  purchaser  for  valuable 

congideration,  "without  actual  notice." 
General         j;]^q  general  principle  upon  which  notice  of  an 
on  which  unregistered  instrument  is  held  to  affect  the  party 
ofn^tice   having  such  notice  to  the  same  extent  as  if  the 
rests.        instrument  bad  in  fact  been  duly  registered,  rests 
upon  the  ground  that  registration  is  merely  a  sub- 
stitute for  the  notoriety  formerly  attaching  to  cere- 
mony of  livery  of  seisin.     It  the  notoriety  intended 
to  accompany  either  of  these  Acts  is  accomplished 
aliunde,  the   purposes   of  registration,  so  far  aa 
notice  is  concerned,  are  attained,  and  registration 
becomes    unnecessary.      Knowledge,    or    notice. 


1)  Doe  d.  Cronk  et  at.  t.  Smith,  7  U.  0.  B.,  876. 

2)  lb.    See  MoKenneT  t.  Arner,  8  U.  C.  P.,  46. 
8)  Doe  d.  Prince  v.  Girty.  9  U.  0.  R.,  41. 
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which  is  equivalent  to  knowledge,  may  therefore 
usurp  the  place  of  registration.  Being  aware  at 
the  time  of  purchase  that  the  vendor  has  previous- 
ly sold  or  encumbered  his  interest  in  the  land  to 
a  third  person,  and  taking  advantage  of  the  latter*8 
neglect  to  register  his  conveyance  or  security,  ren- 
ders such  purchaser  a  participant  in  the  fraud  of 
his  vendor,  and  therefore  particepa  criminU.  Such 
purchaser,moreover,  can  gain  no  priority  by  earlier 
registration,  as  the  object  and  effect  of  registering 
such  prior  deed  or  security  was,  as  we  have  seen, 
effected  at  the  time  the  purchaser  received  the  re- 
quisite information  through  other  channels  (1). 

The  intention  of  the  Act  is  to  protect  persons  ^'^*®'**^<^^ 
who  acquire  interests  without  notice  of  any  ad- 
verse rights,  but  not  to  shelter  those  whose  con- 
sciences are  already  affected   by  notice  aliunde  (2). 

The  defence  of  a  purchaser  for  value  is  founded 
on  *the  maxim,  that  where  there  is  equal  equity 
the  law  must  prevail;  and,  so  far  from  having  an 
equal  equity,  a  party  has  no  equity  at  all  against 
the  true  owner,  if  he  buys  knowing,  or  correctly 
believing,  that  his  vendor  has  no  title  (3). 

Under  the  English  and  Irish  Acts,  which  con-  Notice 
tain  language  similar  in  effect  to  our  own  Act,  it  English 
has,  with  one  exception,  always  been  decided  that  ^^-^f "** 
notice  of  a  prior  unregistered  instrument  defeated  Act. 
any  priority  gained  by  the  registration  of  a  subse- 
quent instrument  (4).     The  exception  referred  to 
occurred  in  the  case  of  Eobinson  v.  Alsopp  (5), 
where  it  was  held  that  notice  of  a  prior  unregis. 

(1)  w.  A  T.,  fi.  c,  87. 

(2)  Lee  v.  Green,  20  Jar.,  176. 

(3)  McLennan  v.  McDonald,  18  Or.,  at  p.  508. 

(4)  Gosling's  case,  8  Sim«  801 ;    Agra  Bank  t.  Barry.  L.  R.,  7 
B.  A  I.  App.,  186  ;  Eyre  v.  McDowell,  9  H.  L.,  619. 

(5)  5  Bam.  A  Aid.,  142.   See  TomsiaU  t.  Trappes,  8  Sim.  801. 
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tered  instrument  would  not  defeat  a  priority  ac- 
quired by  the  registry  of  a  subsequent  instrument. 
This  decision  has,  however,  never  been  followed* 
and  is  now  obsolete.  In  Blades  v.  Blades  (1)» 
Lord  Chancellor  King  said  that  ''a  subsequent 
purchaser,  with  notice,  getting  his  own  purchase 
first  registered,  was  a  fraud,  and  the  Court  would 
never  suffer  any  Act  of  Parliament  made  to  pre- 
vent traud  to  be  a  protection  to  fraud.*'  Although 
it  was  at  one  time  held  that  priority  of  registra- 
tion was  not  lost  through  notice  (2),  a  long  series 
of  decisions  in  our  own  Courts  has  determined  that 
the  Registry  Laws  were  never  intended  to  protect, 
and,  in  fact,  do  not  protect,  a  person  having  notice 
of  a  right  or  interest  which  he  seeks  to  defeat  (8). 
Under  The  Registry  Laws  of  the  several  of  tue  United 

BegiBtoy^  States  of  America  do  not  allow  notice  to  interfere 
LawB.        with  the  priority  conferred  by  registration. 
In  France.     It  IB  a  settled  doctrine  in  France  that  the  most 
direct  and  actual  notice  will  not  supply  the  want 
of  registration,  so  that  a  witness,  or  even  a  party 
to   a   prior  unregistered  instrument,  is  not  pre- 
cluded  from   acquiring    the    property    comprised 
therein  by  a  subsequent  conveyance  from  the  same 
grantor,  and,  by  registering  first,  acquire  priority. 
Notice  is  either  actual  and  positive,  or  construc- 
tive and  implied. 
**  Actual        Actual  and  positive  knowledge  is  that  notice  of 
^Con  '      ^^^  ^^^*  which  is  brought  home  directly  to  the 
fltructive    party.     Constructive  notice,  in  its  nature,  is  said 
notice.*     ^^  j^^  "evidence  of  notice,  the  presumption   of 

(1)  1  Eq.  Ca.  App.,  858,  pi.  12.  See  Lawless  y.  Kenny,  1  H. 
&  B.,  877. 

(2)  Doe  d.  PeU  v.  Mitobener,  Dra.  471. 

(3)  McMaster  v.  Phipps.  5  Gr.,  263 ;  Forrester  v.  Campbell.  17 
Gr.,  879 ;  Wigle  t.  Setterington,  19  Gr.,  512 ;  Severn  v.  UcUd- 
Ian,  19  Gr.,  220. 


-whidfa  is  86  violent  that  the  Gotirt  will  not  aHow 
even  of  its  being  controverted  (1).  ConfirtrHctiveJj^'***^®- 
notiee  hoe  been  held  to  apply  in  two  cases ;  First,  held  to 
where  the  party  had  actnal  notice  that  the  land  ^^^^' 
was  etictrmbered  or  charged,  and  he  was  therefore 
held  to  have  had  implied  knowledge  of  facts  and 
instruments,  to  a  direct  knowledge  of  which  he 
would  have  been  led  by  an  enquiry  after  such 
charge  or  incumbrance ;  Second,  where  the  party 
purposely  abstained  from  making  any  enquiry  in 
order  to  avoid  knowledge.  The  former  class  rest 
upon  the  proposition  that  the  party  had  actual 
notice  of  the  relation  of  the  facts  or  instruments 
affeotinc;  the  land,  and  the  latter  upon  the  ground 
that  the  party  evinced  a  purpose  clearly  demon- 
strating his  suspicions  of  the  truth,  and  a  fraudu- 
lent determination  not  to  learn  it  (2).  But  in  the 
absence  of  actual  notice,  and  df  a  fraudulent  inten- 
tention  in  turning  away  from  a  knowledge  of  the 
facts  which  the  res  gesta  would  suggest  to  a  pru- 
dent mind ;  if  mere  want  of  caution,  as  distin- 
guished from  wilful  blindness,  was  all  that  can  be 
imputed,  the  doctrine  of  constructive  notice  did 
not  apply  ;  aiul  circumstances  which  might  amount 
to  a  notice  sufficient  to  put  a  party  upon  enquiry, 
will  not  necessarily  prevail  over  a  registered  title, 
although  it  might  be  a  sufficient  notice  in  other 
cases  (3). 

Constructive  notice  was  not,  prior  to  the  Begis-  Prior  to 
try  Act  of  1865,  deemed  sufficient  to  displace  the  ^^'g^* 

prior  registration  of  a  deed,  executed  in  good  faith,  constrao- 

tiye  notioe 

(1)  PlQtnb  V.  Fluitt,  2  Anst.,  488 ;  Kennedy  v.  Green,  8  M.  A 
K.,  719. 

(2)  Jones  ▼.  Smith,  7  Hare,  48.    See  Ratoliff  ▼.  Barnard,  L. 
B..  6  Chy,  662 :  Wliitbread  v.  Uorclon,  1  Y.  A  C.  Ex.,  82. 

(8)  8oden  t.  Stevens.  1  Gr  .  846 ;  Wyatt  v.  Barwell,  19  Vea., 
489  ;  Ferrasa  y.  McDonald,  5  Gr.,  810. 
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°^*  rS"  *^^  foanded  upon  value  (1).  Bat  where  an  un- 
displace registered  interest  of  a  date  antecedent  to  that 
pnordeed.  ^^j^  ^^^  ^^^  founded  upon  an  instrument  which 
iive  was    then    capable    of  registration,   constructive 

notice,      notice  of  such  interest  was  held  sufficient  to  enable 
it  to  prevail  over  a  subsequent  registered  instru- 
ment (2). 
Under  the     In  England,  constructive  notice  of  an  unregis- 
and  Irish  tered  deed  is  as  effectual  as  actual  notice,  but  in 
Acu.        Ireland  that  rule  is  somewhat  modified  (8). 
Not  snffl.       In  this  Province,  constructive  notice  is  insuffi- 
^®°*p^y  cient  to  postpone  a  prior  registration,    ** actual" 
inoe  to      notice  alone  having  that  effect  (4). 
priorreg.       The  words   *'  without  actual   notice  "   did    not 
diftd^      appear  in  the  corresponding  sections  of  the  Regis- 
try Act  of  1868,   or  prior  Registry  Acts,  being 
added  by  the  Statute  86  Vic,  cap.  17,  sec.  7. 
Definition     **  Actual"  notice  has  been  said  to  be  **  satisfac- 
2"  notice. *^^y  proof"  that  the  person  who  registers  the  sub- 
sequent deed  must  have  known  exactly  the  situa- 
tion of  the  persons  having  the  prior  deed,   and 
knowing  that,  registered  in  order  to  defraud  them 
of  that  title  he  knew  at  the  time  was  in  them  (5). 
"Actual"       It  has  been  held  in  a  case  arising  under  the  Irish 
der  Irish  "  ^.ct,  that  in  order  to  affect  the  priority  of  a  regie- 
Reg,  Act.  tered  over  an  unregistered  deed  by  reason  of  fraud 
in  the  grantor  of  the  former  deed,  actual  notice  of 

(1)  Ferrass  v.  McDonald,  tupra ;  Baldwin  y.  Dnigman,  6  Gr., 
at  page  698 ;  Graham  v.  Chalmers.  7  Gr.,  597  ;  S.  C,  9  Gr.,  231; 
McCrumm  v.  Crawford,  9  Gr.,  337 ;  Moore  v.  Bank  of  B.  N.  A., 
15  Gr..  308 ;  Soden  v.  Stevens,  tupra ;  Hollywood  y.  Waters,  6 
Gr.,  329. 

(2)  Moore  ▼.  Bank  of  B.  N.  A.,  tupra,  308. 

(3)  Wormald  y.  Maitland,  35  L.  J  Chy..  69;  Whitbread  ▼. 
Jordan,  tvpra ;  Nixon  t.  Hamilton,  1  Ir.  C.  B.,  57 ;  Jn  re  Allan^i 
estate.  Ir.  R.  1  Eq.,  445. 

(4)  Fuster  t.  Beall,  15  Gr..  244.  See  Henderson  t.  Graves,  2 
E.<ftA.,9. 

Jollandv.  Stainbridge,  8  Ves.,  478.      See  Ironi  v.  Kidwell, 
.  69 ;  Wyatt  v.  Barwell,  19  Yes.,  439. 


(5)  Jolla 
lVes.,Sr. 
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the  fraad  must  be  fixed  upon  the  grantee  onder 
such  former  deed  (1). 

''Actual"  notice  means  actual  notice  of  the 
title  of  the  adyerse  claimant  (2). 

Registration  is  ''  actual ''  notice  (8),  and  under 
Con.  Stat.  (U.  C),  cap.  89,  is  notice  of  all  regis- Jf^^"^^ 
tered  instruments,  whether  registered  before  or^^^®* 
since  the   Act   18.14  Vic,   cap.   68,  which  first^^*^ 
enacted     that    registration     should    operate    as 
notice  (4).     Registration  has  been  held  in  England 
and  Ireland  not  to  amount  to  notice  (5). 

It  has  been  decided  that  registration  is  not 
notice  under  tlie  Registry  Act  of  Nova  Scotia  (6). 
The  principle  upon  which  registration  amounts  to 
*' actual  notice '*  does  not,  however,  apply  in  the 
case  of  one  parting  with  an  interest  in  land  (7). 

''Actual"   notice  does  not    necessarily    mean 
notification.     It  may  be  inferred  from  a  person's  May  be  in- 
admissions  or  recitals  in  a  deed  (8).  ferred. 

Possession  does  not  amount  to  **  actual "  notice.  Posses- 
being  constructive  only.     In  tbe  case  of  an  un-*i°°!?^^' 
registered  interest  of  a  date  prior  to  the  Registry  notice 
Act  of  1865,  not  founded  upou  an  instrument  capa-^^^* 
ble  of  registration,(constructive  notice  being  deemed 
sufficient  notice  of  such  interest  against  a  subse- 
quent registered  conveyance),  it  was  held  that  pos- 
session of  the  property  by  the  party  claiming  such 

(1)  Agra  Bank  v.  Barry,  L.  B.  6  Ir.  Eq.,  128,  144;  In  re 
Allen's  estate  tupra :  Wormald  y.  Maitland,  35,  L.  J.  Chy.,  69. 

(2)  Roe  V.  Braden,  24  Gr.,  589. 

(8)  Bell  V.  Walker,  20  Gr..  558  ;  Dunlop  v.  Township  of  York, 

16  Gr.,  216.    See  Meuzies  v.  Kennedy,  23  Gr.,  300. 

(i)  Vanoey.Camming8,13Gr.,25.  SeeKayv.WU8on,24Gr.,212. 

(5)  BnsheU  ▼.  Bushell,  Soh.  <fr  L.,  90 ;  Latonohe  ▼.  Donsany. 
Ib.,187  ;  Drew  t.  Lord  Norbury,  9,  ir.  Eq.,  171 ;  ffine  t.  Dodd,  2 
Atk.,  276, 171,  W.  &  T.,  L.  0. ,  89. 

(6)  Doe  d.  Habbard  y.  Power.  1  Allen,  271. 

(7)  Trust  &  Loan  Go.  t.  Shaw,  16  Gr.,  446 .  Beek  t.  Moffatt, 

17  Gr..  601. 

(8)  W.AT.,L.0.,89. 
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UBxegistered  interest  ynm  soflteiMit  eonskuobli^ 
notice  for  that  purpose  (1).  It  was  always  beM 
that  possesBson  could  not  amount  to  notice,  when 
the  claim  was  founded  upon  an  inrtroiMiit  capable 
of  regifltrataon  (2). 
WatenT.  In  Waters  v.  Shade  (8)  it  was  held  that  pos- 
session of  land  under  a  prior  unregistered  deed 
of  the  grantor,  is  not  notice  of  such  prior  deed 
to  a  subsequent  registered  vendee;  and  that  as 
such  possession  is  cousequent  upon  the  prior  sale 
and  conveyance,  and  is  grounded  thereon,  the 
Begistry  Act,  in  avoiding  the  prior  deed  for  want  of 
registration,  avoids  also  the  possession  held  under 
it.  It  was  laid  down  in  this  case  that  a  purchaser 
is  not  required  either  at  law,  or  in  equity,  to  visit 
the  lands  to  ascertain  who  is  in  possession.  The 
assurance  of  the  person  conveying  the  land,  and 
who  appears  from  the  books  in  the  Registry  OflSce, 
to  be  owner  and  in  possession,  is  sufficient  to  entitle 
the  purchaser,  upon  paying  his  money,  and  receiv- 
ing his  conveyauce^n  the  faith  of  such  assurance, 
to  be  protected  against  any  person  who  is  actually 
in  possession  under  another  deed,  but  who  has 
neglected  to  register  it  (4). 

Posaes-  Possession,  being  constructive  notice  only,  can- 
no"^^"'  not  prevail  aj^ainst  a  registered  title  (5).  Posses- 
▼aii  sion   has  been   held  in   England   to   amount  to 

r^atered  notice  (6).     Possession  by  a  tenant  of  part  of  the 
title.         estate  has  been  held  to  be  notice  to  apnrchaser  of  the 
actual  interest  he  may  have  either  as  tenant  simply, 

(1)  Moore  ▼.  Bank  B.  N.  A.,  15  Gr.,  808. 

(2)  lb. 

(3)  2  Gr.,  467. 

(4)  See  Cochrane  ▼  Johnson,  14  Gr.,  177. 

(5)  lb.   FerraAs   v     McDonald,    5    Gr.,  310;     McCniBm  y. 
CrAwford,  9  Gr..  340 ;  but  see  Grey  t.  Coacher,  16  Gr.,  419. 

(6)  Holmes  v.  Penny.  8  D.  M.  &  G.,  672.     See  W.  &  T.,  I*.  C, 
p.  89'Bamhard  v.  Greensbields,  9  Moore  P.  C,  18. 
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or  with  right  to  purchase  under  an  agreemtjnt  to  '^^  ^^^ 
that  effect  (1).     It  has  been  said  it  would  materi-  as  actual 
ally    impair    the   security   which   men  generally  "^'^J^ 
repose  in  a  public  Register,  and  greatly  infringe  erate  in- 
upon  the  beneficient  policy  of  the  Registry  laws,  ^""*^**^y- 
to  charge  the  public  with  notice  of  any  estate  a 
party   in   posseBsion  might   acquire.     Possession 
should  not,  and,  in  fact,  does  not  tend  in  such  cases 
to  put  men  upon  enquiry.     If  a  tenant  in  posses- 
sion  under   a  lease  for  a  term  of  years   were  to 
purchase    or    otherwise     acquire    the     reversion 
expectant  upon  the  determination  of  the  lease,  and 
were  to  obtain  a  conveyance  of  such  reversion  and 
neglect  to  register  such  conveyance  prior  to  the 
registration  of  a   subsequent   conveyance   of  the 
reversion  executed  by  the  lessor  to  a  purchaser, 
for  value  without  actual  notice,  the  latter  would 
not  be  deemed  affected  with  notice  of  the  lessor's 
fraud  by  the  fact  of  the  tenant  being  in  possession 
(2). 

In  Grey  v.  Ball  (3),  Spragge  V.  C,  says,  Grey  t. 
"  But  it  has  already  been  held  in  this  Court  ^^* 
that  possession  per  se  is  not  notice  to  affect 
.a  registered  title ;  and  I  apprehend  it  would  not 
be  that  **  actual  notice  "  required  by  each  of  these 
Acts  in  order  to  affect  priority  of  registration,  a^ 
against  a  prior  instrument :  what  is  required  in 
^uch  a  case  is  **  actual  notice  of  the  prior  instru- 
ment.'* ♦  *  *  *  j|j  ^ouid  be  an  anomaly, 
looking  at  the  way  in  which  equitable  interests  are 

(1)  Daniels  v.  Davidson,  16  Ves.,  249  ;  Powell  v.  Dillon,  2  Ball 
A  B.,  416;  but  see  as  to  the  contrary  Popham  ▼.  Baldwin,  2 
Jones,  320  ;  Wallace  v.  Lord  Donegall,  1  Dr.  <ft  Wal.,  462 ;  Clark 
▼.  Armstrong,  10  Ir.  Ch.,  268 ;  Forbes  v.  Deniston.  4  Bro'.  P  C 
189  ;  Ryall  v.  OBrien,  1  H.  A  B.,  718 ;  Crofton  v.  Ormsby.  2  Sch* 

-&L.,  686.  "^ 

(2)  Bee  Lowther  v.  Carlton.  2  Atk.,  139. 

(3)  23  Gr.,  at  page  393 ;  aflfg.  BeU  v.  Walker,  20  Gr  ,  658. 

16 
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dealt  with  by  these  Acts,  to  hold  possession  by  the 
person  having  such  interest  per  $e  notice  against 
a  registered  title,  when  possession  by  a  person 
having  a  *  prior  instrument  *  would  not  be  notice/*^ 
In  this  case  the  facts  were  that  the  plaintiff's 
brother  bought  certain  lands  for  the  plaintiff,  and 
placed  her  in  possession  thereof,  but  afterwards 
obtaining  the  patent  in  his  own  name,  he  procured 
incumbrances  to  bt?  created  thereon  which  were 
duly  registered.  The  Court  held  that  the  equitable 
title  of  the  plaintiff  could  not  prevail  against  the 
title  of  the  incumbrancers,  possession  not  being 
such  notice  of  title  as  will  affect  the  right  of  a 
person  claiming  under  a  registered  conveyance. 

Oooley  TB*     The  doctrine  enunciated  in  the  case  last  cited 
Smith,      ^^g  approved  of  and  followed  in  Cooley  et  al.  v. 
Smith  (1),  which  decided  that  knowledge  of  the 
possession  by  the  defendant  who  claimed  to  have 
equitable  interest  was  not  sufficient  to  affect  the 
>  registered  title,  and  that  the  plaintiffs  claiming 

under  such  registered  title,  had  a  right  to  recover. 

The  mere  fact  that  an  adverse  claimant  is  in 
actual  possession  of  the  land  is  not  sufficient 
notice,  nor  will  it  be  '*  actual  "  notice  even  if  the 
grantee  is  aware  of  the  fact  that  a  person  other 
{ban  his  grantor  is  in  possession  (2).  Nor  is  pos- 
session by  an  adverse  claimant  notice  of  his 
interest  to  a  person  parting  with  the  estate  (3). 

Posses-  A  parol  agreement  having  been  made  between 
p^^J*****^  the  vendor  and  a  tenant  in  possession,  unknown 
agreem(ntfco  the  vendee  under  a  registered  deed,  the  posses- 
notioe       sion  of  the  tenant  was  held  not  to  amount  to  clear 

(1)  40U.  C.  R,643. 

(t)  Roe  Y.  braden,  24  Gr.,  589. 

(8)  Beck  T.  Moflfatt.  17  Gr..  601. 
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notice  of   such    agreement    so  as  to  affect  th^y^g^'^oT 
vendee  (1). 

Whatever  doubt  might  have  been  expressed  as  ^J- A°* 
to  the  effect  of  possession  so  far  as  the  same  might  moved  all 
operate  as  notice,  such  doubt  was  removed  by  the  fo  notice 
Registry  Act  of  1868.  Where  a  father  and  sonbyposses- 
reirided  together  upon  certain  land  which  belonged  ^^*^°' 
to  the  former,  and  continued  to  do  so  after  a  con- 
veyance thereof  had  been  executed  by  the  father 
to  the  son,  which  conveyance  was  not  registered  ; 
it  was  held,  that  the  son's  remaining  in  possession, 
after  the  execution  of  the  deed  from  the  father,  did 
not  affect  a  subsequent  registered  purchaser 
from  the  father,  without  notice  of  the  con- 
veyance to  the  son  (2).  In  his  judgment 
Vankoughnet  C,  after  referring  to  the  sixty-eighth 
section  of  the  Registry  Act  of  1868  (3)  said  "  the 
mere  fact  of  possession  by  a  claimant  is  not  such 
(actual)  notice,  in  my  opinion,  as  the  Legislature 
meant ;  and  I  think  we  must  not  fritter  away  their 
meaning  by  mere  subtleties  of  construction  or 
doctrine.  The  notice  must  be  express  and  direct, 
and  not  arising  out  of  circumstances  or  facts 
merely,  which  should  put  a  party  upon  enquiry. 
I  am  of  opinion,  therefore,  that  there  is  no  such 
notice  shewn  as  could  affect  the  defendant,  the 
title  being  a  registered  one,  and  the  transaction 
having  taken  place  since  the  passing  of  the  Act." 

In  Harty  v.  Appleby  (4)  it  was  laid  down  as  a  Settled 
settled  doctrine  that  in  this  Province  possession  is^^®*"**® 
not  notice  as  against  a  registered  title.  Bession  is 

The  effect  of  acquisition  of  actual  notice  is  to ''''*°*'*'*'*' 

Effect  of 

(1)  Rice  V.  0  Connor,  11  Jr.  Ch.  Rep..  610. 

(2)  Sherboneau  v.  Jeffs.,  15  Gr.,  674 ;  see  Elsej  v.  Lutyens 
8  Hare,  169. 

(3)  Similar  to  sec.  81  post, 

(4)  19  Gr.,  206. 
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*^'^*™'^  defeat  any  priority  by  registration  which,  but  for 
that  notice  would  prevail,  and  to  place  the  party 
having  notice  in  the  same  position  as  if  tbe  insru- 
ment  of  which  he  has  notice  is  actually  registered. 
The  plainliflf  sold  to  E.  and  took  back  a  mort- 
gage, which,  however,  he  omitted  to  register. 
Subsequently  E.  conveyed  to  defendant,  who  re^s- 
tered  his  deed  before  the  registration  of  the  mort- 
gage. In  an  action  of  ejectment  brought  by  the 
plaintiff  upon  his  mortgage,  the  defendant  closed 
his  case  without  having  put  in  and  proved  the 
plaintiffs  deed  from  E.  The  learned  judge  at  the 
trial  would  not  permit  the  defence  to  be  re-opened 
for  that  purpose,  and  as  it  appeared  that  the 
defendant  was  aware  of  the  existence  of  the 
plaintiffs  mortgage  when  he  purchased  from 
E.,  and  was  therefore  setting  up  a  dishonest 
defence,  the  Court  reiused  to  interfere  ;  Robinson 
C.  J.  remarking,  '*  a  Court  of  Equity  would  cer- 
tainly compel  him  (defendant)  to  pay  the  mort- 
gage''(1). 

A  party  who  had  notice  of  an  incumbrance  upon 
leasehold  property  by  entering  into  partnership 
with  the  mortgagor,  surrendered  the  lease  and 
obtained  from  the  owner  of  the  estate  a  substituted 
lease  to  himself  for  999  years,  which  lease  he 
registered.  He  subsequently  created  several  mort- 
gages thereon,  the  original  incumbrance  being 
registered  in  the  interval.  It  was  held,  that  as  his 
title  had  been  acquired  with  notice  of,  and  subject 
to,  the  original  incumbrance  which  was  registered 
before  the  mortgages  created  by  the  lessee,  the 
original  encumbrancers  were  entitled  to  prevail  over 
the  claims  of  the  mortgagees  of  the  lessee  (2). 

(1)  Blakely  v.  Garrett,  16  U.  C.R..  261. 

(2)  Mackechnie  y.  Mackechuie,  7  Or..  23. 
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A  purchaser  from  the  heir-at-law  with  i^oti^^^  ^q^^^^. 
of  the  terms  of  the  will,  but  under  an  erroneous  at-law 
impression  that,  according  to  the  true  construction  ^^^  ^^^^ 
of  such   terms,  the  land  was  not  ^.flfected  by  it,  uuregis- 
cannot  successfully  set  up,  as  against  the  claimant  of  the  an- 
under  the  will,  the  defence  of  purchaser  for  value  °®^*^^- 
without  notice  (1).     So  where,  prior  to  the  Registry 
Act   of   1865,   the  registered  owner   of  land   had 
parted  with  his  interest  therein  by  an  unregistered 
deed,  a  person,  who  afterwards  fraudulently  took, 
and  registered  a  conveyance  from  such  registered 
owner,  knowing  or  believing  that  his  grantor  had 
parted  with  his  interest,  was  held  not  to  be  entitled 
to    maintain   his  priority   over   the   true   owner, 
although   he  did  not   know,    or  had   no   correct 
information,  who  the  true  owner  was  (2). 

Where    an    insolvent    executed    a    fraudulent  Assignee 
mortgage  of  all  his  unencumbered  property  to  his  ga^^^th 
son,  to  secure  an  alleged  debt  to  his  son,  and  a  ^^i^^f  ^^ 
fictitious  debt  to  his  wife,  and  the  son  transferred  chosen, 
his  mortgage,   for   value,   to   a   person   who  had 
notice  of  the   insolvency,   and   of  other  circum- 
stances, fitted  to  arouse  his  suspicions  as  to  the 
bona  fides  of  the  mortgage  ;  it  was  held,  that  he 
could  not  set  up  the  defence  of  a   purchaser  for 
value  without  notice  of  the  fraud  (8). 

It  was  held  that  the  Registry  Act  of  1865  did  Prior 
not  avoid  a  prior  equity  against  a  subsequent  deed  noravoid- 
although   registered   first,   where  the   latter   was®^^''^«- 
taken  with  notice  of  the  adverse  claim  (4).  1865. 

A  lessee   of  *a  mortgagor,   subsequent  to   the  Lessee  of 
execution    of    the   mortgage    is    bound    thereby,  ^°^*^^^' 

(1)  Smith  V.  Bonnisteel,  13  Gr.,  29. 

(2)  McLennan  v.   McDonald,  18   Gr.,   602;   see  Ferguson  v. 
Kitty,  10  Gr.,  102. 

Totten  V.  Douglas.  16  Gr.,  243. 
Wigle  V.  Setterington,  19  Gr.,  612. 


(3/ 
(4) 
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tice  of  un-  although  the  mortgage  be  not  registered,  provided 

registered  ,      ,      ^      ..  .  ..   .J\  °  ^ 

mort-       he  has  notice  of  it  (1). 

gage. 

A  subsequent  mortgagee,   with  notice,  cannot 
avail   himself  of  any  misdescription  in  the  first 
mortgage  which  would  be  corrected  in  equity  as 
between  the  first  mortgagee  and  mortgagor   (2). 
Notice  of  Actual  notice  of  an  unregistered  assignment  of 
teredas-   unpatented   lands   has  the  same  effect  upon  the 
of^rown  P^rty  affected  with   such   notice,   as   if    he  had 
lands.       received  actual  notice  of  an  unregistered  convey- 
ance executed  after  patent  issued  (3). 

Raleap-  As  between  equitable  encumbrances  the  rule 
©quftabie  equally  obtains,  that  priority  gained  by  registration 
encum-     will  be  defeated  by  notice  (4). 

brances. 

Notice  of  But  notice  of  a  first  mortgage  does  not  impose 
mortgage  ^P^°  ^^^  Subsequent  purchaser  or  incumbrancer 
is  not  no-  the  duty  of  making  enquiries  of  the  first  mortagee, 
further  SO  as  to  affect  such  purchaser,  or  encumbrancer, 
charges,    ^j^jj   notice  of  any   further   charges  that  might 

have  been  made  (5). 

Principle       The  ground  upon  which  a  purchaser  with  notice 

purlhaser  '8  held  to   be  bound   thereby  is,  that   no  person 

with  no-    having  notice  can,  by  contract,  place  himself  in  a 

bound,      more  favorable  position  than  that  occupied  by  the 

party  with  whom  he  contracts ;  and,  consequently, 

where  the  latter  having  created  a  charge  affecting 

his  lands,  is  not  at  liberty  to  enter  upon  any  new 

contract,  in  derogation  of  the  interests  which  he 


(1)  Keech  V.  Hall»  1  Doug.,  21 ;  Evans  v.  Elliot,  9  Ad.  &  EL, 
342  :  Thunder  v.  Belch,  8  East.,  460  ;  Popo  v.  Briggs,  9  B.  &  0., 
264  ;  Doe  v.  BuckneU.  8  Car.  &  P..  567,  1  Cal.  R.,  203. 

(2)  lb. 

(H)  Goff  V.  Lister.  13  Gr..  406;  14  Gr.,  461;  see  Rykert  v. 
Miller,  14  Or.,  26. 

(4)  Bethune  v.  Caulcutt,  1  Or.,  87  per  Esten  V.  C. 
(6)  Credland  v.  Potter,  L.  R.,  18  Eq.,  360. 
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has  previously  created,  the  former  is  placed  under 
A  similar  restraint  (1). 

Refraining  from  enquiry,  where  a  prudent  person,  Abstain- 
under  similar  circumstances,  would   have  made^qj^y, 
enquiries,   may  have  the   same  effect  as   if  the 
-enquiry  had,  in  fact,  been  made,  and  the  necessary 
information  had  been  elicited  (2). 

Nevertheless  it  is  true  that  circumstances,  which 
might  amount  to  a  sufficient  notice,  to  put  a 
person  upon  enquiry,  will  not  necessarily  prevail 
over  a  registered  title,  although  sufficient  in  other 
^ases  (8).  Where  a  purchaser  of  a  mortgage  had 
notice  of  the  insolvency  of  the  mortgagor,  at  the 
time  he  executed  the  mortgage,  and  also  of  other 
circumstances  calculated  to  make  him  suspicious 
AS  to  the  bona  Jide$  of  the  mortgage,  it  was  held, 
that  he  could  not  set  up  the  defence  of  purchase 
for  value  without  notice  of  the  fraud  (4).  It  was 
the  duty  of  the  purchaser  in  that  case,  prior  to 
'Completing  the*  purchase  of  the  mortgage,  to  have 
satisfied  himself  by  proper  enquiries  that  the 
mortgage  had  been  executed  in  good  faith,  and 
was  valid  against  the  mortgagor's  creditors.  His 
not  doing  so  placed  him  in  the  same  position  as  if 
he  had  actually  made  the  enquiries  and  had 
learned  the  truth  (5). 

Gross  negligence  in  reference  to  enquiring  after  Gross  Deg- 
prior  encumbrances  has  been  held  in  the  English  1^®°*^* 
<]ourts  to  be  equivalent  to  fraud  (6). 

(1)  Benham  y.  Keane,  1  John  &  Hem.,  685;  81  L.  J.  Ghj.i 
129  ;  SuKden  V.  &  P..  729. 

(2)  Parker  v.  Whyte,  1  H.  <fe  M.,  170;  Jones  v.  Smith,  1  Hare, 
48  ;  Ogilvie  v.  Jeaffresou,  2  Giflf.,  378. 

(3)  Soden  v.  Stevens,  1  Gr..  346  ;  Ferra«?8  v.  McDonald,  5  Gr., 
810. 

(4)  Totten  ▼.  Douglas,  16  Gr..  243. 
(6J  Parker  v.  Whyte,  supra, 

(6)  West  Y.  Beid,  2  Hare,  249 ;  Steedman  y.  Poole,  6  Hare, 
193  ;  Whitbread  v.  Jordan,  1  Y.  &  0.,  (Ex.)  303. 
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n^ce  i8^       "^^^  ^^^^*  ^^  notice  upon  a  subsequent  purchaser^ 
personal    or  encumbrancer,   is  personal  in  its  application, 
°"^'        and   is  restricted   lo   such  purchaser,  or  encum- 
for  vafue,  ^rancer,  and  those  who  claim,  or  derive  title,  under 
without     him  as  volunteers  ;  but  a  person  claiming,  or  deriv- 
bound  by  ing  title,  as  a  purchaser  for  value  without  notice, 
gWen  to    ^^^^  ®"^'^  purchaser,  or  encumbrancer,  will  not  be 
grantor,     affected  by  the  notice  acquired  by  his  predecessor. 
A.  demised  to   B.  certain  premises,  and  after- 
wards conveyed  the  reversion  to  C,  who  registered 
his   deed   prior  to  the  registration  of  the  lease. 
At    the   time   of    the    execution   of    the   convey- 
ance from   A.    to  C.    the    latter    was    aware   of 
lease   to   B.,   and   was  therefore   bound  by  such 
notice.       C.   subsequently   mortgaged   the   prem- 
ises   to     D.,     the     latter    having    given     value 
without  notice  of  the  lease  ;  it  was  held,  that  D. 
had  priority   over  B.,  as  B.'s  equity  against   C, 
arising  from   C.'s   knowledge  of  B.'s   claim,   was 
personal  in  its  application,  and  therefore  could  not 
affect  D.,  who  had  given  value  without  notice  (1). 
If  one  affected  with  notice,  conveys  to  another 
who  has  no  notice,  the  latter  is  as  much  protected 
as  if  no  notice  had  ever  existed  (2).     It  was  in  one 
case,  however,  held  that  an  equitable  mortgagee, 
having  notice  of  a  prior  unregistered  deed,  could 
not,  by  a  transfer  to  a  purchaser  without  notice, 
•  place   the   latter   in   a  better   position   than  that 
occupied   by  him   (3).     But  this  decision  has  not 
been  viewed  with  favour  and  it  is  conceived  that 
the  doctrine  Enunciated  by  it  is  not  sound  law. 

Tenant  in     A  tenant  in   common  with  notice,  cannot  rely 
common 

(1)  In  re  Flood's  estate,  13  Ir.   Ch.  R..  312 ;  see   Beattie  v' 
Mutton  14  Gr.,  p.  690. 

(2)  Wharton's  Legal  Maxims,  41. 

(3)  Ford  V.  White,  16  Beav.,  120 ;  see  Chadwiok  v.  Turner,  L, 
R.,  1  Chy„  p.  319. 
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upon   his  co-tenant's  want  of  notice,  on  deriving  ^}^  °<>- 
title  from  him  by  partition  (1). 

Although  the  effect  of  notice  is  personal,  as  weWh«n 
have  seen,  and  does  not  extend  to  a  transferree  for  attaches" 
value,  without  notice,  yet  should  the  transferror  at  *^  ^  *^^^*' 
any  time  afterwards  re-acquire  the  land,  he  will 
be  bound  by  his  former  notice,  the  trust  re-attach- 
ing to  him  (2). 

So  also  a  purchaser  for  value,  with  notice,  is  Purchaser 
not  affected  thereby  if  he  can  trace  title  through  a  J^^  ^" 
preceding  purchaser,  who  had  given  value  without  t»«  pro- 
notice  of  the  adverse  right.     It  may  be  stated  as  a  any  one 
general  proposition  that  a   purchaser  for  value,  ^^^^^^ 
without  notice  of  a  prior  unregistered  instrument,  derives 
may  execute  a  valid  conveyance  to  another,  not-  taiue^*^* 
withstanding  that  the  latter,  at  the  time  of  the  without 
execution  of  such  conveyance,  has  notice  of  the 
prior  unregistered    instrument,    as   he   can  rely 
upon,  and  be   entitled   to,  the   protection   of  the 
position  occupied  by  such  purchaser  (8).     Although 
the   operation   of  notice   upon  the  party  affected 
therewith  is  personal,  and  does  not  extend  beyond 
him  and  his  assignees,  claiming  as  volunteers,  on 
the  other  hand  the  protection  afforded  by  absence 
of  notice   enures,   not  only  to  the  purchaser  for 
value   without  notice,   but   also  to   all   claiming 
through  him ;   it   being   immaterial  whether  they 
have  notice  or  not,  upon  the  general  ground,  that 
to  hold  otherwise,  a  bona  fide  purchaser  for  value 
would  be  unable  to  enjoy  and  reap  the  full  benefits 
accompanying  bis  own  unexceptionable   title  (4). 

Upon  this  ground  it  has  been  held,  that  where  a  Upon 

what  prin- 

(1)  BlatchleiTv.  Osborne,  33  Conn.  R.,  226. 

(2)  Kennedy  v.  Daly,  1  S.  <fe  L.,  379. 

#(3)  Rogers  v.  Shortis,  10  Gr.,  243  ;  Lowther  v.  Carlton,  2  Atk., 
139  ;  Beattie  v.  Mutton,  U  Gr..  p.  690,  per  Spragge  V.  C. 
(4)  Story  Eq.,  s.  409. 
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ro?e^8^^   purchaser  for    value    under    a    registered   deed, 
founded,   without  uotice  of  an  unregistered  encumbrance  or 
equity,  subsequently  sells  the  land,  but  prior  to 
such  sale,  both  he  and  his  vendee  acquire  notice 
of  such   encumbrance  or  equity,  the  vendee  will 
take  the  title  freed  therefrom  ;  for  the  sale  relating 
back  to  the  registration  of  the  deed  to  the  vendor, 
the  vendee  is  entitled  to  be  placed  in  the  vendor's 
position  at  the  date  of  such  registration,  according 
to  the  maxim   *'  Assignattu  utitur  jure  aucUnis.'* 
Except  under  circumstances  where  the  trust  would 
re-attach    a    purchaser    with    notice    may    pro- 
tect himself  by  buying  up  and  taking  a  convey- 
ance of  the  title  of  some  other  purchaser,  who  gave 
value  without  notice  (1). 
Bole  in         It  is  a  rule  in  Equity  never  to  allow  a  legal 
to*k^**  right  to  be  displaced  by  an  equity  subsequently 
rights  be-  disclosed.    Nothing  can   be  clearer  than  that  a 
ed  by  sub- purchaser  for  value,   without   notice   of  a  prior 
disSo"*d  ^9^^*^^^^®  right,  and  obtaining  the  legal  estate  at 
equities,    the  time  of  his  purchase,  is  entitled  to  priority  in 
equity,  as  well  as  at  law,  in  accordance  with  the 
maxim   **  where   the  equities  are   equal,  the  law 
will  prevail "  (2).     But  where  the  purchaser  has 
notice,  so  far  from  having  an  equal  equity  he  has 
none  at  all  against   the  true   owner,   where   he 
buys  knowing,    or   correctly  believing,   that  his 
vendor  had  no  title  (3). 
Actual  no-     '*  Actual "   notice  has  always   been   treated   as 
tic^e  bind,  binding  in  Equity  (4). 

equity.  Actual  notice  should  be  given  by  a  party  inter- 

By  whom       ^j^  Bumpas  v.  Platner,  1  Johns.   Ch..  213  ;  Jackson  v.  Given, 
^^®'*-         8  Johns..  137;    Schafer   v.   Reilly,   60   N.  Y.  (5   Sick.),   61,68; 
Webster  v.  Van  Steenberry,  46  Barber,  211. 

(2)  Hlcher  v.  Rawlins.  7  L.  R.,  7  Chy.  App.,  p.  259 ;  Peterkin 
V.  McFarlane,  16  U.  0.  L.  T.  (N.  S.),  98  4  App.  R.,  25.  % 

(3)  McLennan  v.  McDonald,  18  Gr.,  at  p.  608. . 

(4)  Davis  V.  Earl  of  Strathmore.  16  Ves..  419. 
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ested  in  the  property,  and  in  the  courne  of  treaty 
for  the  purchase  (1). 

But  where  notice  of  a  prior  right  or  claim  was 
given  to  an  intending  purcliaser  hy  a  son  of  an 
encumbrancer,  and  while  acting  on  behalf  of  the 
latter,  it -was  held,  that  the  notice  was  properly 
given,  and  that  it  bound  the  purchaser  (2). 

A  purchaser  is  not  necessarily  bound  to  listen  Vague  re- 
or  give  heed  to  vague  reports,  or  flying  rumours  ^^''*' 
made  or  circulated  by  mere  strangers  (3J.     Owing, 
however  to  the  diflSculty  of  laying  down  any  par- 
ticular standard  by  which  it  may  be  ascertained 
what  do,  and  what  do  not,  constitute   loose  and  • 

indiscriminate  rumours  or  reports,  each  case  must 
necessarily  rest  upon,  and  be  decided  by,  the 
peculiar  circumstances  connected  therewith  (4). 

It  is  generally  sufficient  that  notice  should  be  When 
received  by  the  party  to  be  aiBFected  thereby  before  ^^'^^^' 
be  has  parted  with  his  money,  or  has  placed  him- 
self in  such  a  position  that  he  cannot  resist  pay- 
ment, or  where  third  parties  may  have  acquired 
rights  against  him  (5).  A  purchaser  completed 
his  purchase,  and  paid  over  the  purchase  money, 
•without  notice  of  an  outstanding  equity,  and  the 
conveyance  was  executed ;  but  after  its  execution* 
and  before  its  registry,  a  bill  claiming  the  equity 
was  filed  and  certificate  of  lis  pendens  was  regis- 
tered ;  it  was  held,  that  the  purchaser  did  not 
thereby  lose  his  defence  as  a  purchaser  for  value 
without  notice,  as  registration  before  acquisition 

(1)  Wildgoose    v.    Wayland,    1    Gocdds.,   147,  per   Lord   St. 
Leonards. 

(2)  McNames  v.  Phillips,  9  Gr.,  314. 

(3)  Jolland   v.  Stainbridge,   3   Ves.,   478 ;    Kerns  y.    Scrope, 
2  Watts,  76. 

(4)  Eyre,   v.  Dolphin.  2  B.  &  B.,  801 ;  Hewitt  y.  Loosemore, 
9  Hare.  449. 

(6)  Peterkiri  y.  MoFfarlane  et  al,  4  App.  R.,  25  ;  Collinson  v. 
Lister,  20  Beav.,  356  ;  7  D.  M.  &  G.,  634 ;  Kerns  v.  Scrope  supra. 
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of  notice  was  not  eesential  to  entitle  such  delenot 

to  be  set  up  (1). 
Before  The  locatee  of  lands  exeeoted  a  bond  to  eonTej 

^i^Trer.  ^^^  Same,  but  aftvr  the  issae  of  the  patent  to  him, 
he  conveyed  the  lands  to  another  person,  who  in 
in  his  torn,  sold  and  executed  a  coDTevance 
thereof,  to  a  purchaser  for  value.  Before  either 
the  purchaser  from  the  patentee  or  his  vendee  had 
paid  bis  purchase  money,  the  plaintiff,  who  was 
the  LoMer  of  the  bond,  having  registered  it,  filed 
and  served  ui)on  the  purchaser  and  his  vendee  a 
bill  of  complaint,  setting  forth  the  bond  and  pray- 
«  ing  for  specific  performance.     It  was  held  that 

neither  the   purchaser  nor  his  vendee  was  in  a 
position  to  plead  as  a  purchaser  for  value  without 
notice,  and  that  the  plaintiff  was  entitled  to  specific 
perfonnance  with  costs  (2). 
Before  Formerly  where  the  purchaser  paid  a  part  <tf 

roori^N^*  the  purchase  money  in  cash  or  equivalent,  and 
folly  paid,  executed  a  mortgage  to  his  vendor  to  secure  the 
residue  of  the  purchase  money,  his  priority  might 
have  been  defeated  by  acquiring  actual  notice  of  an 
adverse  claim  subsequent  to  the  execution  of  the 
mortgage,  but  before  he  had  paid  the  whole  of  the 
moneys  secured  by  the  mortgage.  In  other  words,  it 
was  not  sufficient  to  protect  such  a  purchaser  that 
the  residue  of  the  purchase  money  should  have 
been  secured  to  have  been  paid,  but  the  money 
must  have  been  actually  paid  over  (3).  This  doc- 
trine proving  most  inequitable  and  unjust  in 
depriving  purcliasers   of  the  fruits  of  their  pur- 

(1)  Sanderson  y.  Bnrdett,  16  Gr..  HO ;  see  Essex  y.  Bangh, 
1  Y.  &  Coll.  C.  C,  620  ;  McNeill  v.  Cahill,  2  B!i..  22S  ;  Elsey  y. 
Lutyens,  b  Hare,  159  ;  Riddick  y.  Glenoon,  6  Ir.  Jur.,  89. 

(2)  Capey  v.  Jordan.  6  Gr.,  467. 

(3)  Henderson  y.  Graves.  2  E.  A  A.,  9 ;  Hadson  y.  Warren,  1 
Ha.,  67  ;  2  W.  &  T.  L.  C,  49. 
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chases  and  leaving  them  in  many  oases  without 
any  remedy  it  was  enacted  by  89  Vic,  c.  7,  s.  11 
(amended  by  40  Vic,  c  7  sched.  A.,  115),  that 
*'  it  shall  in  no  case  be  necessary,  in  order  to 
maintain  the  defence  of  a  purchase  for  value  with- 
out notice,  to  prove  payment  of  the  mortgage 
money  or  purchase  money  or  any  pari  thereof** 
(1).  In  a  late  case  in  the  Court  of  Appeal  the 
harsh  policy  of  the  former  rule  is  fully  commented 
upon  (2.) 

The   notice   should    be   acquired   in   the   same  Notice 
transaction  (3).     Generally  speaking,  if  notice  be^^^^^ 
acquired  in  a  prior  transaction  it  will  have   no  in  same 
bindmg  eiBFect  (4),  unless  under  such  circumstances  Jon.*^ 
that  the  Court  is  satisfied  that  it  could  not  have 
been  forgotten  (5) ;  as  if  one  transaction  is  closely 
followed  by,  and  connected  with,  another  (6). 

Notice  to  an  agent  is  notice  to  the  principal  (7).  Notice  to 
W.  claiming,  as  heir-at-law  to  his  father,  mort-^ot"ceto 
gaged  to  a  bank  certain  lands,  which  he  alleged  principal. 
had  descended  to  him  as  heir-at-law.     As  a  matter 
of  fact,  the  father  had  executed  a  will,  by  which 
the  mortgaged  property,  together  with  other  por- 
tions of  his  estate,  were  devised  to  his  five  sons, 
including  W.,  to  be  equally  divided  among  them. 
The  bank  official,  through  whom  the  mortgage  was 
taken,  was  aware  that  the  father  had  made  a  will, 
but  understood  that  the  mortgaged  estate  had  been 

(1)  See  Rer.  SUt.  (Ont.),  c.  95.  s,  9. 

(2)  Peterkin  y.  MoFarlane,  4  App.  B.,  35. 

(8)  Warrick  Vw  Warrick.  8  Atk.,  294 ;  Ogilvie  v.  Jeaifreson, 
6  Jut.  N.  8.,  970  iNfwycroflB  v.  Moore,  13  Ir.  Eq.  R.,  260. 

(4)  Hine  v.  Dodd,  2  Atk.,  275 ;  Worsley  v.  Karl  of  Scarborough, 
3  Atk.,  290 ;  Lowther  t.  Carlton,  2  Atk.,  139. 

(5)  Hargreaves  y.  Both  well.  1  Keen,  154. 

(6)  2  W.  A  T.  L.  C.  56 ;  Bioharda  ▼.  Brereton,  5  Ir.  Jar.,  336. 

(7)  Jennings  v.  Moore,  2  Vern.,  609;  Le  Neve  v.  Le  Neve, 
8  Atk.,  651 ;  TitnslaU  y.  Trappes,  8  Sim.,  286;  Biohardson  t. 
Brereton  tupra  ;  Lenehan  y.  MoCabe,  2  Ir.  Eq.,  842 ;  Sneldon  v. 
Coz;2  Ed.,  228. 
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devised  to  W.  alone.  It  was  held,  that  there  had 
been  sufficient  notice  to  pat  the  officer  upon 
enquiry  as  to  the  estate  devised  to  W.,  and  that 
the  claim  of  the  bank  was  confined  to  the  interest 
of  W.  only;  the  bank  being  bound  by  the  notice  to 
their  officer  (1). 
Notice  to       Notice  to  one  of  several  grantees  is  notice  to  all 

ODe  of  sev-  .       . 

erai  grant-  (2).  The  Same  rule  applies  in  the  case  of  notice  to 
^U8te«8  ^^®  ^^  several  trustees  (3),  but  not  to  a  mere 
IB  Dotice    trustee  (4). 

Notice  to  A-ctual  notice  to  the  solicitor  is  imputed  notice 
theSolici.  to  his  client  (5),  being  based  upon  the  presump- 
ticVtoThe  *^^°  that  the  solicitor  communicates  to  the  client 
Client.  such  information  as  he  himself  possesses  (6). 
Does  not  The  doctrine  of  imputed  notice  does  not  apply, 
vh^re  So-  however,  where  the  solicitor  is  guilty  of  the  com- 
licitor       mission  of  fraud  which  he  conceals  from  his  client; 

ffuilty  of 

fraud.  as  the  presumption  that  he  will  communicate  his 
own  fraud  does  not  arise  in  such  a  case  (7).  B., 
as  solicitor  for  K.,  invested  £8,000  for  her  upon 
mortgage  of  leaseholds,  and  then,  by  a  fraud, 
induced  her  to  assign  her  interest  to  him.  After 
purchasing  the  equity  of  redemption,  he  purported 
to  convey  the  leaseholds  to  one  Kirby,  his  father- 
in-law,  for  whom  he  also  acted  as  solicitor.  It 
was  held  by  Brougham  L.-C.  that  B.,  though 
acting  as  E's  solicitor,  could  not  be  presumed  to 

(1)  Mcintosh  V.  The  Ontario  Bank,  19  Or.,  166. 

(2)  Blades  ▼.  Blades,  1  £q.  Oa.  Ab.,  36S ;    Davis  v.  Earl  of 
Strathmore,  16  Ves.,  419. 

(3)  Ex  parte  Rogers.  8  De  G.,  M.  &  G,,  271 ;  WiUis  v.  Groen- 
hill,  29  BeHV.»  887. 

(4)  In  re  Lane,  5   Ir.  Jur.  (N.  S.)  32 ;  In  re  Burmester,  9  Ir. 
Oh.,  41. 

(6)  Fuller  v.  Bennett.  2  Hare,  394 ;  Tucker  v.  HenziU,  4  Ir. 
Oh.,  613 ;  in  re  Rorke,  13  Ir.  Ch.,  273 ;  Tunstall  v  Trappes  supra. 

(6)  Bradley  v.  Riches.  L.  R.,  9  Chy.  Div.,  189;  Espin  v.  Pem- 
herton,  2  De.  G.  &  J.,  647 ;  Rolland  v.  Hart,  L.  R.,  6  Chy..  678. 

(7)  Hiorns  v.  Bolton,  16  Beav.,  269 ;  re  European  Bank,  L.  R., 
5  Chy. ,  358-362 ;  Waldy  v.  Gray,  L.  R.,  20  Eq.,  230. 
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have  communicated  his  own  fraud  to  his  client,  so 
as  to  affect  the  latter  with  notice  (1). 

But  if  the   fraud   is  not  independent  of  some^^*^^* 
fact,  consisting   merely  in  the  concealment,  the  if  fraud 
general  doctrine  of  notice  to  the  solicitor  being  mere'wn. 
notice  to  the  client  obtains,  and  in  such  a  case,  cealment. 
notice  is  imputed  to  the  client,  it  being  the  duty  of 
the  solicitor  to  have  communicated  all  that  it  was 
his  duty  to  communicate.     For  example,  P.  gave 
a  first  mortgage  to  Mrs.  W.  (who  took  the  legal 
estate)   and   then   mortgaged   the   equity   of   the 
redemptioi  to  L.,  a  solicitor,  who  sub-mortgaged 
his  interest  to  certain  parties.     Subsequently  P., 
Mrs.  W.  and  L.,  suppressing  L.'s  sub-mortgages, 
conveyed  their  respective  interests  to  one  Wallis, 
L.  acting  as  solicitor  for  all  parties.     Wallis  was 
held  to  be  affected  with  notice  of  the  sub-mortgages 
(2).     Collusion  between  one  party  and  the  solicitor 
of  the  other  party,  for  the  purpose  of  committing  a 
fraud  upon  the  latter,  will  not  affect  the  latter  with 
notice  thereof  (3). 

It  has  been  laid  down  that  where  both  parties  ^^®r« 
employ  the  one   solicitor,   each  party   is  affected  ties  em-' 
with  notice  of  whatever  such  solicitor  has  notice  ^^^^  *^® 

same  so- 

of,  in  his  capacity  as  solicitor,  in  the  transaction  iloitor. 
in  which  he  is  employed  (4).  So,  if  the  mortgagor 
and  mortgagee  engage  the  same  solicitor,  the 
mortgagee  will  be  chargeable  with  notice  to  him 
through  such  solicitor,  even  though  the  title  be 
made  under  the   direction  of  the  court  and  the 

(1)  Kennedy  v.  Green,  8  M.  &  K.,  699 

(2)  Atterburyy.  Wallis,  8  DeG.,  M.  &  J.,  464;  see  Boursol  v. 
Savage,  L.  R.,  2  Eq.,  134  ;  Holland  v.  Hart,  6  Ohy.,  App.,  678 ; 
Bradley  v.  Biohes,  tupra, 

(3)  Sharpe  v.  Foy,  L.  B..  4  Chy.,36. 

(4)  Hamson  v.  Wiltshire,  4  L.  J.  Chy.,  260 ;  Fnller  v.  Ben- 
net,  2  Hare,  394;  Driffel  y.  Goodwin.  23  ,  Gr.,  431;  Taylor  y. 
Blaoklow,  6  L.  J.  C,  p.  14  ;  see  remarks  of  Bums  J.,  Henderson 
T.  Graves,  2  E.  &  A.,  p.  18. 
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purchase  be   made  by  trustees   on  behalf  of  an 
infant  (1). 
Mortgagor     It  has  even  been  held,  that  if  the  mortgagor  act 
moi??  ^   ^^  ^^^  mortgagee's  solicitor,  notice  to  the  former 
glee's      will  affect  the  latter,  if  acquired  in  res  gesta  (2). 

These  cases  appear  to  extend  the  doctrine  of 
imputed  notice  to  an  unreasonable  limit.  It  is 
not  essential  that  a  mortgagee  or  purchaser  should 
retain  a  solicitor  upon  his  behalf;  that  is  a  mere 
matter  of  discretion.  Where,  therefore,  the  vendor 
or  mortgagor  happens  to  be  a  solicitor,  the  non-em- 
ployment by  the  purchaser  or  mortgagee  of  a  third 
party  as  his  solicitor  should  not  be  taken  as  war- 
ranting the  presumption  that  the  vendor  or 
mortgagor  acts  in  that  capacity.  Some  satisfactory 
proof  should  be  adduced  to  show  that  he  was 
expressly  requested  to  act  as  solicitor  for  the 
purchaser  or  mortgagee  (3). 
Where  If  a  si)licitor  buys  property  from  his  client,  and, 

acts  as  uyon  a  re-sale  of  it,  acts  as  solicitor  for  the 
solicitor,  purchaser,  the  latter  has  notice  of  the  defects,  if 
any,  in  the  title  (4).  Where  A.,  a  solicitor,  and 
the  owner  of  certain  lands,  executed  a  mortgage 
to  B.,  which,  by  arrangement,  was  not  registered ; 
and  afterwards  A,  demised  to  G.  the  latter  not 
having  any  personal  knowledge  of  the  mortgage,  it 
was  held,  that  as  A.  was  G.'s  solicitor,  the  latter 
had  notice  of  the  mortgage,  and  his  lease  was 
declared  postponed  thereto  (5).    When  an  attorney 

(1)  Toolmin  y.  Siewe,  3  Mer.,  810. 

(2)  Dryden  y.  Frost.  3  M.  <ft  C,  673 ;  Hewitt  y.  Loosemore,  9 
Hare,  499  ;  21  L.  J.  (Oiiy.)  69. 

(8)  Espen y.  Pemberton,  4  Drew,  333;  SDeQ,  A  J.,  547 ;  see 
Bjkert  y.  MiUer,  14  Or.,  25 ;  see  Henderson  y.  Qrayes,  2  £.  <ft  A., 
p.  18. 

(4)  Spencer  y.  Topham,  2  Jur.  (N.  8.),  866. 

(5)  In  re  Borke's  estate  in  Appeal,  14  Ir.  C.  L.  B.,  442;  see 
Marjoribanks  y.  Hoyenden,  6  Ir.  £q.,  242 ;  Hewitt  y.  Loosemore, 
iupra. 
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Bells  his  own  land  to  a  layman,  he  is  not  neces- 
sarily considered  to  be  the  layman's  attorney,  so 
as  to  impute  to  the  latter  notice  acquired  by  such 
attorney  (1). 

The  notice  to  the  solicitor,  which  will  be  imputed  ^^J|^^*^^'* 
to    the    client,  must   be   notice   acquired  in   thebe  acquir- 
particular  transaction  in  which   the   solicitor  is  jf^^'^J*."'* 
engaged.    The  **  same  transaction  "  when  the  same  tion. 
solicitor  is  engaged  wi)l  include   any  continuous 
dealing  with  the  same  title  (2). 

The  doctrine  of  imputing  to  the  client,  notice  Agent  of 
acquired   by  the   solicitor,   is   confined   to   cases  ^^  ^^^  °'^' 
where  the    latter    acts    as   the   adviser;    notice 
acquired  by  the  agents  of  the  solicitor  not  aflfecting 
the  client  (8). 

The  onus  of  proof  rests  upon  the  client  to  rebut  Onu$  of 
the  presumption  that  the  solicitor  would  commun- '® 
icatd   to   him   the  fact,    notice  of  which  by  the 
solicitor    would    otherwise    be    imputed    to    the 
client  (4). 

Suspicion  of  notice,  though  strong,  is  not  per  «e  Evidence 
suflScient  to  justify  the  postponement  of  a  regis-  ^'  ^^ciear 
tered  title  (5).     As  suspicion  of  notice  does  not  and  direct, 
amount  to  notice  (6) ;  evidence  of  such  notice  must 

(1)  R>kert  v.  Miller,  svpra. 

(2)  Fuller  v.  Bennett,  2  Hare,  394  ;  2  W.  &T..  L.  C,  66;  Len- 
ehan  v.  McOabe,  2  Ir.  E..  842 ;  Perkins  y.  Bradley,  1  Hare.  219  ^ 
Hargreaves  v.  Rothwell,  1  Keen,  154  ;  Brotherlon  v.  Hatt,  2  Vem.r 
674;  Wilde  v.  Gibson,  H.  &  L.  C,  6)4;  Hine  y.  Dodd,  2  Atk.^ 
275  ;  RichardB  v.  Brereton,  6  Ir.  Jur.,  336. 

(5)  "Wythe  v.  Pollen,  8  De  G.  J.  &  S.,  696 ;  32  L.  J.  (Chy)^ 
782  per  Jesfiel  M.  R  ;  Foxon  y.  Gascoigne,  L.R.G.  Cby.,  p.  658  note, 

(4)  Thompson  y.  Cartwright,  83  Bea v.,  178-185  ;  but  see  S.  C.^ 
2  De  G.  J.  A  S.,  10 ;  Greenshields  y.  Barnhart,  8  Gr.,  1. 

(6)  Hine  y.  Dodd  $itpra  ;  JoUand  y.  Stainbridge,  1  Sim.  (N.  8.), 
106 ;  8  Ves.,  478  ;  in  re  Burmester,  9  Jr.  Ch.,  410 ;  Ford  y.  White, 
16  Beay.,  20;  in  re  Morrison,  1  Ir.  Jnr.,  (N.  8.),  282. 

(6)  Marjoribanks  y.  Hoyenden,  1  Dr.  A  W.,  11;  6.  Ir.  Eq.  R., 
288 ;  Nixon  y.  Hamilton,  2  Dr.  k  Wal.,  864 ;  1  Ir.  Eq,  R.,  46; 
Holland  y.  Hare,  L.  R.,  5  Chy.,  678;  Lenehan  y.  McCabe  supra  r 
Wonnald  y.  Maitland.  85  L.  J.  (Chy.),  69  ;  Clarke  y.  Armstrong, 
10  Ir.  Ch.  R.,  263. 
17 
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be  quite  clear  and  direct.  In  one  of  the  earlier 
cases  upon  the  Registry  Laws  of  this  Province  it 
was  held,  that  in  order  to  effect  a  postponement  of 
a  registered  title  upon  the  ground  of  notice  of  a 
previous  unregistered  deed,  the  evidence  must  be 
quite  satisfactory  and  distinct  (I).  In  Wyatt  v. 
Barwell  (2)  Sir  William  Grant  said,  "  it  is  only  by 
actual  notice,  clearly  proved,  that  a  registered  con- 
veyance can  be  postponed." 
fin  dear  M  A  registered  title  can  only  be  affected  by  clear 
Iraudf^^*  and  distinct  notice  amounting  to  fraud  (8) ;  and  the 
evidence  thereof  should  be  ro  positive,  that  the 
mere  fact  of  inattention  thereto  would  appear,  to 
a  person  of  ordinary  judgment  and  sagacity,,  as 
equivalent  to  a  fraud  (4). 

A  purchaser  having  acquired  title  under  a  reg- 
istered deed,  which  was  expressed  to  be  subject  to 
*'  existing  leases  "  and  lettings  made  to  under- 
tenants of  the  vendor,  it  was  held,  that  an  unsigned 
parol  contract,  coupled  with  part  performance,  was 
not  "an  existing  lease"  within  the  meaning  of 
the  deed  ;  and,  that  as  he  had  not  express  notice 
of  such  alleged  parol  contract  the  purchaser  was 
not  bound  thereby,  there  not  being  that  clear  and 
undoubted  notice  necessary  to  affect  a  party  claim- 
ing under  a  registered  deed  (5).  In  this  case,  as 
it  afterwards  appeared  that  there  was  written  evi- 
dence of  such  a  contract  for  a  lease,  the  judgment 
of  the  Master  of  the  Bolls  was  reversed ;  and  it  was 
held,  that  the  purchaser  was  bound  to  execute  a 
lease  according  to  the  terms  of  such  agreement, 

(1)  HoUywood  v.  Waters,  6  Gr.  829. 

(2)  Ves.,  439. 

(3)  Re  Chadwick  y.  Tamer,  L.  R.,  1  Ch.,  310. 

(4)  In  re  Burmester  supra ;  Hine  v.  Dodd  supra ;  Jolland  y. 
Btainbridge. 

(6)  Rice  V.  OConnor,  11  Ch.  R.,  610. 
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although  he  had  no  express  notice  of  the  terms 

<1). 

When  it  is  desirable  to  set  aside  the  prior  regis-  '^^^^' 
tration  of  a  subsequent  instrument,  for  other  than  establish, 
actual  knowledge  of  the  prior  instrument,  it  should  ^• 
be  satisfactorily  established,  that  the  party  regis- 
tering such   subsequent    instrument   must    have 
known  exactly  the  situation  of  the  persons  having 
the   prior   deed,  and   claiming  thereunder;  and, 
possessing  that  knowledge,  registered  such  subse- 
quent instrument,  for  the  purpose  of  defrauding 
them  of  that  title  which  he  knew  at  the  time  was 
in  them  (2). 

As  actual  notice  is  not  confined  to  notification.  Notice 
evidence  of    such   notice   may  be    derived   from  [JJJJrred 
admissions  (3)  of  the  purchaser,  or  from  a  recital  ^J  ^• 
in  the  deed,  or  through  any  other  usual  channel  &c. 
of  evidence  tending  to  shew  knowledge  (4).  With  Through 
Tegard  to   notice  obtained  through  recitals  con-"*^'*^- 
tained  in  a  deed  it  has  been  held,  that  where  an 
agreement  in  relation  to  the  valuation  of  certain 
lands  was  unregistered,  but  an  instrument  refer- 
ring to,  and  containing  a  recital  of,  such  agreement 
was  registered,  the  recitals  could  not  affect  the 
j>laintiff*s  title,  as  the  agreement  itself  was  not 
registered  (5).     On  the  other  hand  it  has  been 
decided,  that  where  a  second  mortgage  is  executed, 
'which  recites  the   first  mortgage   and    is   made 
-expressly  subject  to  it,  the  registration  of  such 

(1)  S.  C.  in  appeal,  12  Ir.  Ch.  L.  B.,  424. 

(2)  Jollaud  V.  Stainbridge,  3  Ves.  8r.,  p.  4S5. 

(3)  Wigle  Y.  Setteringtou.  19  Gr.,  512. 

(4)  W.  &  T.  L.  C,  p.  »9;  see  Barnhart  v.  Patterson,  1  Or., 
459;  Diddalph  v.  St.  John,  2  Sch.  &  L.,  51;  Stuart  v.  Fergu- 
son, Hayes,  452. 

(5)  Ratledge  y.  McLean,  12  U.  C.  B.,  205  ;  Delesdemiers  y. 
Kingsley,  3  L.  C.  B.,  84 ;  see  Honeycomb  v.  Waldrou,  2  St.,  1064 ; 
AVilliams  v.  Sorrell,  4  Ves.,  339 ;  Bae  et  al.  v.  McNeill  et  a/., 
J.  V.  C.  L.  J.  (N.  B.),  111. 
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be  quite  clear  and  direct.  In  one  of  the  earlier 
cases  upon  the  Registry  Laws  of  this  Province  it 
was  held,  that  in  order  to  effect  a  postponement  of 
a  registered  title  upon  the  ground  of  notice  of  a 
previous  unregistered  deed,  the  evidence  must  be 
quite  satisfactory  and  distinct  (1).  In  Wyatt  v. 
Barwell  (2)  Sir  William  Grant  said,  "it  is  only  by 
actual  notice,  clearly  proved,  that  a  registered  con- 
veyance can  be  postponed." 
fin  dear  M  A  registered  title  can  only  be  affected  by  clear 
Iraudf^^*  and  distinct  notice  amounting  to  fraud  (8) ;  and  the 
evidence  thereof  should  be  ro  positive,  that  the 
mere  fact  of  inattention  thereto  would  appear,  to 
a  person  of  ordinary  judgment  and  sagacity,,  as 
equivalent  to  a  fraud  (4). 

A  purchaser  having  acquired  title  under  a  repj- 
istered  deed,  which  was  expressed  to  be  subject  to 
"  existing  leases "  and  lettings  made  to  under- 
tenants of  the  vendor,  it  was  held,  that  an  unsigned 
parol  contract,  coupled  with  part  performance,  was 
not  "an  existing  lease"  within  the  meaning  of 
the  deed  ;  and,  that  as  he  had  not  express  notice 
of  such  alleged  parol  contract  the  purchaser  was 
not  bound  thereby,  there  not  being  that  clear  and 
undoubted  notice  necessary  to  affect  a  party  claim- 
ing under  a  registered  deed  (5).  In  this  case,  as 
it  afterwards  appeared  that  there  was  written  evi- 
dence of  such  a  contract  for  a  lease,  the  judgment 
of  the  Master  of  the  Bolls  was  reversed ;  and  it  was 
held,  that  the  purchaser  was  bound  to  execute  a 
lease  according  to  the  terms  of  such  agreement, 

(1)  HoUywood  v.  Waters,  6  Gr.  829. 
/n\  Yog    439 

(3)  Re  Chadwick  v.  Tomer,  L.  R.,  1  Ch.,  310. 

(4)  In  re  Burmester  9upra ;  Hine  v.  Dodd  supra ;  JoUand  r. 
Btainbridge. 

(6)  Rice  T.  O'Connor,  11  Ch.  B.,  610. 


^HAP  X.-|  NOTICE HOW   BSTABLISHEB.  261 

174.    J 

although  he  had  no  express  notice  of  the  terms 

When  it  is  desirable  to  set  aside  the  prior  regis-  ^'J^, , 
tration  of  a  subpeqaent  instrument,  for  other  than  establish, 
actual  knowledge  of  the  prior  instrument,  it  should  ^• 
be  satisfactorily  established,  that  the  party  regis- 
tering such   subsequent    instrument   must    have 
known  exactly  the  situation  of  the  persons  having 
the  prior  deed,  and  claiming  thereunder;  and, 
possessing  that  knowledge,  registered  such  8ubse« 
quent  instrument,  for  the  purpose  of  defrauding 
them  of  that  title  which  he  knew  at  the  time  was 
in  them  (2). 

As  actual  notice  is  not  confined  to  notification,  Notice 
evidence  of    such  notice   may  be    derived   f rom  [JJierred 
-admissions  (8)  of  the  purchaser,  or  from  a  recital  ^y*?- 

mission, 

in  the  deed,  or  through  any  other  usual  channel  &o. 
of  evidence  tending  to  shew  knowledge  (4).  With  Through 
regard  to  notice  obtained  through  recitals  con-'®^^^*^- 
tained  in  a  deed  it  has  been  held,  that  where  an 
.agreement  in  relation  to  the  valuation  of  certain 
lands  was  unregistered,  but  an  instrument  refer- 
ring to,  and  containing  a  recital  of,  such  agreement 
was  registered,  the  recitals  could  not  affect  the 
j>laintiff*s  title,  as  the  agreement  itself  was  not 
registered  (5).     On  the  other  hand  it  has  been 
decided,  that  where  a  second  mortgage  is  executed, 
v^hich  recites   the   first  mortgage   and    is   made 
-expressly  subject  to  it,  the  registration  of  such 

(1)  S.  C.  in  appeal,  12  Ir.  Gh.  L.  B.,  424. 

(2)  Jollaud  V.  Stainbridge,  3  Ves.  Sr.,  p.  4S5. 
h)  Wigle  y.  Setteringtou.  19  Gr.,  612. 

(4)  W.  &  T.  L.  C,  p.  »9;  see  fiarnhart  t.  Patterson,  1  Or., 
459;  Diddulph  t.  St.  John,  2  Soh.  &  L.,  5i;  Stuart  v.  Fergu- 
;8on,  Hayes,  462. 

(6)  Rutledge  y.  McLean,  12  U.  C.  B.,  206  ;  Delesdemiers  y. 
Xingsley,  3  L.  C.  R.,  84 ;  see  Honeycomb  y.  Waldrou,  2  St.,  1064 ; 
AViiiiams  y.  Sorrell,  4  Yes.,  339 ;  Boe  et  al.  y.  McNaiU  et  al.^ 
JL  U.  C.  L.  J.  (N.  B.),  111. 
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purchaser  will  retain  priority  as  against  the  ven- 
dee of  the  ancestor,  although  no  estate  descendecF 
to  the  heir  by  reason  of  the  conveyance  from  the- 
ancestor.     But  this   is  by  force  of  the  statute- 
alone  (1).     A  purchaser  for  value,  without  notice,, 
from  the  heir-at-law,  or  from  a  devisee,  who  reg- 
isters his  conveyance,  will  retain  priority  against- 
any  unregistered  conveyance  from  the  ancestor  or* 
testator  (2).     In  a  case  decided  in  the  New  Bruns- 
wick Courts  a  deed  from  an  administrator  under  a 
license  to  sell  for  payment  of  debts  was  held  to  be- 
good  against  a  bona  fide  purchaser  for  value  from 
the  heir,  although  the  deed  of  the  latter  was  first 
registered,  and  the  application  for  the  license  was- 
not   made  until  nine  years  after  the  ancestor'^ 
death  (3). 
By  as-  As  an  assignee  in  insolvency  only  takes  the  title- 

ineoWency<^f  the  insolvent,  and  acquires  no  further  or  better 
after  con-  title  under  the  deed  of   assignment  than   is  in 
by  insoiy  the  insolvent  at  the  date  of  such  deed,  he  cannot- 
*"*•         obtain  priority  by  means  of  prior  registration  over- 
a  bona  fide  vendee  of  the  insolvent,  under  a  deed 
executed  by  the  insolvent  antecedent  to  the  execu- 
tion of  such  deed  of  assignment,  but  not  regis- 
tered until  after  the  registry  thereof :  as  nothing: 
passes  in  such  a  ease  under  such  deed  of  assign- 
ment (4). 
LaDds  to       Registration  of  a  conveyance  does  not  affect  any^ 
grantor     ^^^^^  comprised  therein  to  which  the  grantor  has- 
has  DO      no  title  (5). 

i'itiepass-     "^'  ^  grantor,  having  no  title,  purports  to  convey 
ing  by      to  a  purchaser  for  value,  with  a  warranty,  and,. 


estoppel. 


;i)  Waters  t.  Shade,  2  Or.,  468. 

(2)  By thewood  Oonv.,  692;  Blades  t.  Blades,  1  Eq.  Ca.A  Ab.,358^ 

(3)  Doe  d.  Bowen  v.  Bobertson.  5  Allen,  184. 

(4)  Collver  t.  Shaw,  19  Gr..  699. 
(6)  Waters  v.  Shade,  2  Gr.,  467. 
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subsequently  thereto,  should  acquire  the  title,  that 
title  passes  to  instante  from  him  to  the  purchaser 
and  his  assigns  by  way  of  estoppel.  Under  such 
circumstances,  nothing  could  pass  from  such 
grantor  to  a  subsequent  purchaser,  although  con- 
trary to  the  intent  of  the  Eegistry  Act,  and  the 
well  established  maxim  **nemo  plus  juris  ad  alium 
transferre  potest  quam  ipse  habet "  (1). 

Priority  of  registration  is  also  conditional  upon  ^^^^"^^-^^^ 
the  rep;istered  instrument  passing  the  estate  pur-  al  that 
porting  to  be  conveyed  thereby  at  the  time  of  its^^®  ^ 
execution.  A  subsequent  passing  of  the  title  will  time  of 
not  relate  back  to  the  date  of  the  registration  so 
as  to  give  such  instrument  priority  over  an  instru- 
ment registered  subsequent  to  the  registration  of 
the  former,  but  anterior  to  the  passing  of  the  title 
thereunder.  A  registered  mortgage,  which,  at  the 
date  of  its  execution  was  ineffectual  to  pass  the 
wife's  estate  by  reason  of  her  not  having  been 
examined  apart  from  her  husband,  was  subse- 
quent to  its  registration,  re-executed  by  the  hus- 
band and  wife,  and  the  statutory  examination  had^ 
and  certificate  thereof  endorsed  upon  the  mort- 
gage, but  no  re-registration  took  place;  it  was 
held,  that  the  registration  was  sufiScient,  under  the 
statute,  but  that  the  examination  of  the  wife,  upon 
the  re-execution  of  the  mortgage,  would  not  have 
relation  back  to  the  first  execution  of  the  mort- 
gage.  An  instrument  affecting  that  land  had,  sub- 
sequent to  the  registration  of  the  mortgage,  been 
executed  by  the  husband  and  wife,  and  duly  regis- 

(1)  Com.  Dig.  Estoppel,  E  10;  Lyster  v.  Burroughs,  D.«&W., 
149 ;  Eyre  v.  DoJphin,  2  B.  «&  B.,  290 ;  Gubbins  vs.  Gubbins,  D. 
&  W.,  160,  in  notes ;  Doe  d.  Hennessy  v.  Myers,  2  O  S.,  424 ; 
Doe  d.  Irvin  v.  Webster,  2  U.  C.  R.,  224 ;  Doe  d.  Tiffany,  v. 
MoEwan,  5  O.  S.,  598. 
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torcd ;  it  was  held  that  such  instrument  obtained 
priority  over  the  mortgage  (1). 
Priority  of     As  a  deed  so  defectively  executed  as  not  to  pass 

Tocnstrft* 

tion  of  de-  the  title,  is,  however,  evidence  of  a  contract  to  con- 
coniey.  ^^^^  ^*  ^^  conceived  that  the  registration  of  such 
anoe.        deed  is  equivalent  to  a  registration  of  such  contract 

and  will  retain  priority  as  such  (2). 
Of  articles     Registration  of  articles  of  agreement  to  convey 

lands  will  give  them  priority  over  a  subsequent 

convej'ance  of  such  lands  (8). 
Begistration  of  a  deed  voluntary  in  its  creation, 

but  afterwards  rendered  valid  from  consideration 

subsequently  arising  (4),  confers  upon  such  deed, 


of  agree- 
ment. 


Of  Yolan- 
tary  deed 
validated 
by  after- 
acquired 


considera-  the  same  priority  as  if  it  had  been  founded  upon 
valuable  consideration  ab  initio,  in  favour  of  a 
party  claiming  thereunder  as  a  purchaser  or  mort- 
gagee for  value  (5),  but  not  as  against  the  parties 
to  such  deed,  and  those  claiming  under  them,  as 
volunteers ;  for  as  to  them  priori^  of  registration 
only  takes  effect  from  the  time  the  after  considera- 
tion arises  (6).  An  instrument  executed  in  good 
faith,  though  without  valuable  consideration,  will 
be  valid  and  retain  priority  against  a  subsequent 
purchaser  from  the  grantor,  provided  such  volun- 
tary conveyance  be  duly  registered  before  the  exe- 
cution of  the  deed  to,  and  before  the  creation  of  a 
binding  contract  for  the  conveyance,  to  such  subse- 
sequent  purchaser  (7). 

Under    some    circumstances    registration    has 
peculiar  effect. 

(1)  Beattie  v.  Mutton,  14  Or.,  6S6. 

(2)  Davis  y.  Earl  of  Strathmore,  16  Ves.,  418  ;  see  Bishop  on 
Contracts,  s.  685. 

(8)  Thompson  y.  Simpson,  1  D.  &  W„  459 ;  see  Bochard  ys. 
Fulton.  7  Ir.  Eq.,  181. 

(4)  See  p.  221  anU. 

(5)  In  re.  Flood's  Estate,  18  Ir.  Ca.  B.,  812. 

(6)  See  p.  222  ante, 

(7)  See  Stat.  81.  Vic,  c.  9 ;  Richardson  y.  Armitage,  18  Or. ,  513. 


Peculiar 
effects  of 
rrgtstra- 
tiou. 
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Registration  of  an  instrument  is  evidence  of,  ^?^^ 
and  tantamount  to,  a  complete  execution  thereof  ery. 
l>y  delivery  (1) ;  although  such  registration  is  not 
an  act  of  part  performance  of  a  parol  contract, 
such  as  will  entitle  a  party  to  relief  in  Equity. 
IVhere  the  vendor  alone  executed  a  conveyance 
and  registered  it ;  it  was  held  that  such  registra- 
tion was  not  such  an  act  of  part  performance  as 
ivould  place  him  in  a  position  to  ask  the  Court  to 
«compel  the  defendant  to  carry  out  the  sale  (2). 
Under  the  New  Brunswick  Act  it  has  been  held 
that  as  between  the  grantor  and  the  grantee,  the 
registry  of  a  deed  transfers  the  title  and  possession 
by  relation  from  the  delivery  of  the  deed,  but  it  will 
not  affect  the  intermediate  rights  of  third  parties 
33ot  privy  to  the  deed  (3).     It  has  also  been  held 
under  that  Act,  that  a  deed  registered  thereunder 
^oes  not  of  itself  amount  to  such  a  possession  as 
>wili  enable  the  grantee  to  maintain  trespass  against 
:a  person,  in  actual  adverse  possession  of  the  land, 
who  took  possession  thereof  subsequent  to   the 
^registration  of  such  deed,  and  the  plaintiff's  entry 
.thereunder  (4). 

The  registration  in  a  County  Eegistry  OflSce  has  Under 
teen  held  suflScient  to  make  a  deed  valid  under  M^jJl^n' 
i;he  Statutes  of  Mortmain  without  requiring  enrol- 
jnent  in  Chancery  (5). 

Registration  of  an  instrument  as  a  deed  is  con- 

(1)  Miiir  y.  Dnnnett,  11  Gr.,  85:  Cbilders  v.  Childers,  3  K.  ft 
J.,  310,  315 ;  1  De  a.  &  J.,  487,  495  ;  Bishop  on  Contracts,  s.  763 ; 
Gammon  y,  Jockey,  2  Sup.  Ct.  (Nova  Scotia),  Kep.,  314 ;  Parker 
V.  Hill,  1  Met.,  447  ;  Trust  &  Loan  Co.  y.  Coyert  et  al,  32,  U. 
•C.  B.,  222  ;  1,  App.  R.,  26  ;  1.  Sup.  Ct..  R.,  564. 

(2)  Hawkins  v.  Holmes.  1  P.  Wms.,  770. 

(3)  Patterson  y.  Tingley,  5  All.,  553 ;  see  Doe  d.  Bridges  y. 
«Quint.  East.  T..  1828  ;  Stevens'  Digest  (N.  B.),  445. 

(4)  Dunham  v.  King,  Trinity  T.,  1831 ;  Stevens'  Digest  supra, 

(5)  Halleck  at  al.  v.  Wilson,  7  U.  C.  P.,  28 ;  Mercer  v.  Hhws- 
ion  et  al.,  9  U.  C.  P.,  849;  Hambly  y.  FuUer,  22  U.  C.  P.,  141. 
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elusive  against  its  testamentary  character  (1) ;  but 
where  an  instrument  requires  certain  formalities, 
registration   is  not  evidence  of  such  formalities 
having  been  complied  with  (2). 
When  de-      A  defendant  in  an  action  of  ejectment  is  estop- 
estopped   V^^  ^^^^  denying  the  title  of  the  plaintiff  being  a. 
fromde-    non-registered  one,  where  it  comes  through  the- 
registered  defendant  himself;  particularly  where  the  objection. 
^^^'        was  not  taken  at  the  trial  (8). 
Sarrender      The  registration  of  a  deed  operating  in  law  as  a 
«t  law.      surrender,  is  not  equivalent  to  the  registration  of 
an  actual  deed  or  instrument  of  surrender  (4),  nor 
does  the  registration  of  a  deed  containing  coven* 
ants  extend  such  covenants  beyond  their  original 
import  (5). 
Binds  The  Begistry  Act  is  binding  upon  Railway  Com- 

Compan-  pai^i^s  (6),  and  on  Municipal  Corporations  (7). 
ies.  A  plea  setting  up  registration  of  an  instrument 

is  good,  although  the  registration  may  have  beea 
effected  after  action  brought,  but  before  plea  filed 
(8). 
Frauds  on     Frauds  upon  the  Begistry  Act  will  be  relieved 
dfJd?r^   against  in  a  Court  of  Equity  (9). 
Equity.         Registration  of  a  mortgage  protects  the  equit* 
Sono?*    ^^'®  *^*'®  ^^  ^^^  mortgagor  tp  the  same  degree  ^s^ 
mortgage,  it  protects  the  legal  title  of  the  mortgagee,  and 
confers  priority   upon   such    equitable  title.      A 
mortgagee    under   a  registered   mortgage    while 

(1)  Majoribauks  ▼.  Hovenden.  1  Dm.,  11. 

(2)  Be  Higgins,  19  Gr.,  303 ;  Tiffany  v.  McCumber.  13  U.  C. 
B.,  159. 

(3)  Garrett  V.  Blakely.  9  U.C.  P.,  46. 

(i)  lowell  V.  Kelly.  10  Ir.  L.  B.  (Q.  B.),  193. 

(5)  Chandcs  v.  Brownlow,  2  Bidg.  P.  C,  428. 

(6)  Harty  y.  Appleby,  19  Gr..   205;  see  Beg.  t.  Smith,  43  U. 
C.  B.,  869. 

(7)  Dunlop  ▼.  Township  of  York,  16  Gr.,  216. 

(8)  Carlisle  t.  Whaley,  L.  B.,  2,  H.  of  L.,  391. 

(9)  Curtis  V.  Perry,  6  Ves.,  739 :  Osborne  v.  Williams,  18  Ves.^ 
879;  Battersby  t.  Smith.  8  Madd.,  110. 
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in  poBseflsion  made  a  lease  ;  in  an  action  by  the 
mortgagor  against  the  lessee  to  recover  possession 
the  latter  set  up  title  as  a  purchaser  without  notice, 
and  also  relied  upon  an  acknowledgment  having 
been  given  which  would  bind  him.  It  was  held 
that  the  registration  of  the  mortgage  gave  priority 
to  the  mortgagor's  equitable  title,  which  rendered 
notice  immaterial,  and  that  the  acknowledgment 
by  the  mortgagee  alone  was  sufficient  as  against 
the  lessee  (1). 

It  was  the  opinion  of  Esten  V.  C,  that  the  Reg-Bighu  of 
istry  Act  of  1846,  and  the  statute  13-14  Vic,  cap.  tnmm-  ^ 
63  did  not  affect  equitable  liens  or  mortgages  (2),  ^"^<^  ^^ 
and  it  was  shortly  afterwards  held  that  the  latter 
statute  made  no  change  in  the  rights  of  equitable 
encumbrancers  (3).      But,   as  between   equitable 
encumbrancers  themselves,  it  was  held,  that  prior- 
ity may  be  acquired  by  prior  registration,  subject 
to  such  priority  being  defeated  by  notice  (4). 

The  subject  of  registration  as  it  affects  equitable 
interests  is  referred  to  in  the  notes  upon  section 
eighty-one  post. 

Neglect  upon  the  part  of  a  person  to  register  an  Neglect  to 
instrument  will  have  the  effect  of  postponing  or  "^V  '" 
defeating  such  instrument  as  between  him  and  a 
subsequent  purchaser  or  encumbrancer  for  value, 
without  notice ;  and  it  matters  not  if  the  registration 
has  been  prevented  by  the  fraud  of  a  subsequent 
purchaser,  provided  he  has  in  the  meantime  con- 
veyed to  a  third  party  for  value  without  notice  (6). 
It  is  important  therefore  that  registration  should 

(1)  Ball  V.  Lord  Riversdale,  Beat.,  550. 

(2)  Hagbson  v.  Davis,  4  Gr.,  588. 

(3)  McMaster  v.  Phipps,  5  Gr.,  258. 

(4)  Bethaue  v.  Caulcutt,  1  Gr.,  81;  Ferrass  v.  McDonald^ 
^Gr..310. 

(5)  Doe  d.  NelliB  y.  Matlock,  2  0.  S.,  487. 
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be  effected  promptly,  in  order  to  protect  the  rights 
of  the  person  claiming  thereunder  as  against  third 
parties  (1).  A  vendor  took  from  the  purchaser  a 
mortgage  for  part  of  the  consideration  money,  but 
did  not  register  it  until  some  months  after  the 
deed  to  the  purchaser  had  been  registered ;  in  the 
meantime  the  mortgagor  created  a  second  incum- 
brance in  favour  of  bona  fide  mortgagees,  which 
was  registered  long  before  the  first  mortgage,  with- 
out notice  thereof ;  held,  that  the  want  of  a  receipt 
for  the  consideration  money  upon  the  purchaser's 
deed  was  not  sufScient  to  postpone  the  second 
incumbrance  (2).  A  consent  to  the  effect  that  a 
prior  registered  mortgage  should  be  postponed  to 
a  subsequent  one,  notwithstanding  such  prior  reg- 
istration, will  not,  unless  registered,  have  that 
effect  against  an  assignee  of  such  prior  mortgage 
for  value  without  notice  (8). 

A  person  claiming  under  an  unregistered  title 
from  the  patentee  of  the  Crown,  must  register  the 
title  to  protect  himself  against  any  subsequent 
deed  or  mortgage  made  for  valuable  considera- 
tion (4). 
OmiBsion      Where  a  vendor  neglected  to  register  a  mort- 
mort^^  '  g&ge,  taken  to  secure  unpaid  purchase  money,  it 
dgages.       ^a^g  i^eld  that  he  could  not  repudiate  the  mortgage, 
and  revert  to  his  vendor's  lien,  as  against  a  subse- 
quent   encumbrancer    who  re;3;i8tered  before  the 
mortgage  was  registered  (5).      If   a  mortgagee 
neglect  to  register  his  mortgage,  a  lessee  from  the 
mortgagor  in  possession   without  notice  of  the 

.  (1)  See  Listowel  v.  Oibbings,  9  Ir.  C.  L.,  223. 

(2)  Baldwin  y.  Duignau.  6  Gr.,  595;  see  Barnhart  t.  Green- 
shields,  9  Moore  P.  C,  Ap.,  18. 

(8)  CampbeU  v.  McDougaU,  26  Gr.,  280. 

(4)  McCarthy  v.  Arbuckle,  29  U.  C.  P.,  6. 

(5)  Burgess  v.  Howell,  8  Gr.,  37.    See  Boaoher  ▼.  Smith,  9 
Or.  at  page  352. 
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mortgage  will  not  be  affected  thereby,  and  the 
mortgagor  will  be  bound  by  the  demise  in  like 
manner,  as  if  such  demise  had  been  made  prior  to 
the  execution  of  the  mortgage  (1). 

If  a  vendor  conveys  land  to  a  purchaser  under 
an  agreement  that  the  latter  will  execute  a  mort« 
gage  to  the  vendor  to  secure  the  purchase  money, 
which  agreement  is  not  registered,  and  executions 
against  lands  are  filed  in  the  Sheriff's  Office  against 
the  purchaser,  they  will  prevail  over  the  agree- 
ment (2). 

An  unregistered  mortgage  is  invalid  against  the 
lessee  of  thi  mortgagor  without  notice  of  such 
mortgage  (3).  So  it  has  been  held  that  until  the 
purchaser  of  real  estate  has  registered  his  deed, 
the  creditors  of  the  vendor  may  subsequently  to 
the  sale  obtain  a  valid,  legal  or  judicial  hypothec 
on  such  property  (4). 

If  a  creditor  takes  a  mortgage  or  other  convey-  Neglect  of 
ance   of  property   from   his   principal   debtor   inj^gfgj^r*^ 
security  tor  his  debt,  but  neglects  to  register  such  securities, 
instrument,  whereby  the   property  is   lost   as   a 
security,  such  omission  on  his  part  amounts  to 
that  degree  of  negligence  which  will  discharge  the 
surety  to  the  extent  that  he  is  injuriously  affected 
by  such  non-registration  (5). 

But  where  a  rule  of  Court   provided   that   a  Neglect  by 
recognizance  for  the  payment  of  the  rent  of  the  offic®"  of 
property  in  charge  of  the  Court  should  be  regis-  toregister. 
tered,  and  a  lien  on  the  property  of  a  lessee  was 
lost  by  the  failure  of  the  Clerk  of  the  Court  to 

(1)  Jackson  t.  Loaghbread,  2  Johns.,  75;   Eeech  t.  Hall, 
1  Dong..  21. 

(2)  Gait  V.  Bu«h.,  8  Gr.,  860. 
(Si  Billiard  Mt'ges,  174. 

(4)  Lefebyre  v.  Bauchand,  1  Legal  News,  p.  230. 

(5)  Wttlff  V.  Jay,  L.  R  .  7  Q.  B.,  766 ;  Stratton  v.  Rastall,  2  J. 
R  .  806  ;  see  Wrixon  v.  Vize.  4  Ir.  Eq.,  468. 
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register,  it  was  held,  that  tbe  surety  for  the  rent 
was  not  discharged  ;  upon  tbe  ground  that  the  rule 
of  Court  was  not  made  for  the  benefit  of  sureties, 
and  that  tbe  owner  of  the  property  should  not  be 
prejudiced  by  the  negligence  of  the  officers  of  the 
Court  (1). 
ByTrns-  Trustees  are  personally  responsible  if  they 
*®^'  neglect  to  register  an  instrument  requiring  legis- 
tration  (2),  and  one  entrusted  with  another*s 
money  to  invest  is  liable  for  any  loss  occasioned 
by  his  not  registering  the  security  (8). 
By  Solid-  When  an  instrument  requiring  registration  is 
committed  to  the  care  of  the  solicitor,  it  is  his 
duty  to  register  the  samo,  and  if  he  neglects  to  do 
so,  he  will  be  liable  to  his  client  for  any  loss  sus- 
tained through  su'jh  neglect  (4) ;  especially  if  the 
requisite  fees  for  re;^istration  have  been  advanced 
to  him  by  the  client  for  that  purpose  (5).  The 
action  against  the  solicitor  being  substantially  for 
breach  of  contract  is  maintainable  without  shew- 
ing any  actual  damage  (6). 

The  solicitor  is  also  responsible  in  law  for  all 
damages  occasioned  by  his  negligence  in  searching 
for  encumbrances  (7).    Where  a  deed  was  not  reg- 

(1)  Jephson  y.  MaanseU.  10  Ir.  Eq.  B.,  88  :  affirmea  lb.,  132. 
(8)  Maonamara  ▼.  .Carey.  Ir.  B.,  1  Eq.,  9;  Lester  v.  Lester, 
^  Ir.  Ch.  B.,  618. 

(3)  Holmes  ▼.  ThompaoD,  88  U.  G.  B.,  292;  Pdters  v.  Weller. 
SO  U.  C.  R,.  4. 

(4)  Plant  V.  Pearman,  41  L.  J.,  (Q.  B),  169. 
(6)  Lynch  et  al.  v.  Wilrton,  22  U.  0.  B.,  226. 

(6)  Doan  v.  Warren  et  al.  11  U.  G.  P.,  423  ;  see  as  to  liabili- 
ties  of  solicitor  in  investigation  of  titles,  &q  ,  Boss  y.  Strathy, 
16  U.  0.  B.,  480 ;  Darling  et  al.  v.  Weller,  22  U.  C.  B.,  363  ; 
Peters  v.  Weller  tupra ;  Crosby  v.  Marphy,  8  Ir.  C.  L.,  801 ; 
Stevenson  y.  Bowand,  2  Dow.  <&  C.  1..  104. 

(7)  Hamilton  v.  Lyster,  7, 1.  E.  B.,  660 ;  Brooks  y.  Day,  2  Dick.. 
^72  ;  Firshall  y.  Cole.  7  Vin.  Ab.,  6  pi.  65  M.  S. ;  Oreen  v.  Jack- 
son Peake,  236  ;  Ireson  y.  Pearman,  8  B.  &.  C.,  799 ;  5  D.  &  By.» 
687  ;  Temple  y.  McLachlan.  2  Kew  Bep.,  136 ;  Parker  y.  Bolls, 
14  C.  B.,  691. 
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istered  owing  to  neglect,  a  subpoena  to  show  cause 
^hy  it  should  not  be  registered  was  issued  against 
ihe  party  whose  duty  it  was  to  cause  its  regis- 
tration (1). 

An  unregistered  conveyance  of  land  operates  as  Operation 
A  release  if  the  vendee  is  in  possession   at  the  j^gt^^dT^* 
time  ;  if  he  takes  possession  immediately  after,  it  ©onvey- 
may  operate  as  a  feoffment  (2). 

Under  the  Registry  Acts  non-registration  is  aNon-regls- 
proof  of  fraud  as  against  any  subsequent  registered  p^^? *!>" 
•conveyance,   independently  of  any  consideration  frft^d. 
whether  the  person  executing  the  first  was,  or  was 
not,  the  same  person  who  executed  the  second  (8). 

The  want  of  registration,  however,  invalidates  ^^^^  ^' 
i;he  instrument  as  against  subsequent  purchasers  registra- 
and   encumbrancers  only;    it    has   no   effect   as*^®*^* 
against  the  assignees  of  the  party  conveying  (4). 

A  mortgage,  though  not  registered,  is  good  inter 
j>arte8f  and  those  claiming  through,  by  or  under 
them  (5). 

The  object  of  the  Registry  Laws  being  only  to 
protect  subsequent  purchasers,  they  do  not  inval« 
idate  a  conveyance,  on  account  of  its  non-registra- 
tion, as  between  the  party  taking  the  conveyance 
4ind  him  who  conveys  and  his  assigns  in  bank- 
ruptcy. Nor  does  a  deed  of  assignment  acquire 
any  greater  force  by  virtue  of  its  registration  than 
it  originally  possesses,  as  against  an  earlier  unreg- 
istered instrument.    A  registered  deed  of  assign- 

(1)  Siddenbam  y.  Harrison,  Gary,  97. 

(2)  Doe  d.  MoKay  y.  Allen,  2  Ail.,  19. 
(8)  May  on  Fraud,  Conv.,  226. 

(4)  Ex  parte  Coles  v.  Rucken,  1  Dear  A  Ch.,  100;  1  L.  J. 
^N.  8.)  Chy.,  18;  Jones  v.  Gibbon.  9  Ves  .  407;  Hodson  v. 
Sharpe,  10  East..  850;  Cf.  WiUis  v.  Brown,  10  Sim.,  127; 
McNeill  Y.  CahiU,  2  Bligb.  228 ;  Patterson  v.  Tingley  6  AU.,  653. 

(5)  Salmon  v.  Clagett,  3  Bland.,  126;  Andrews  y.  Burns, 
11  Ala.,  691 :  Moore  y.  Thomas,  1  Oregon,  201 ;  Howard  y. 
Mclntyre.  8  Allen,  571. 


264  BBOI8TERIMO   OB  OMITTINO  TO   BEOI8TEB.     f^t?*^ 

L    174. 

ment  will  not,  therefore,  cat  oat  or  postpone  a. 

prior  anregistered  deed  from  the  insolvent,  foanded 

upon  valuable  consideration,  taken  without  notice 

of  the  grantor's  insolvency,  and  otherwise  valid 

according  to  the  provisions  of  the  Insolvent  Act 

(1).    Held,  that  until  the  purchaser  of  real  estate 

has  registered  his  title,  the  creditors  of  the  vendor 

may,  subsequently  to  the  sale,  obtain  a  valid  legal 

or  judicial  hypothec  or  mortgage  on  such  property  ; 

sale,   without  registration,    having  no  effect   aa 

regards  third  parties  (2). 

Inoonsiat       Where  inconsistent  conveyances  are  executed 

▼ey^ceg   ^y  *^^  same  grantor,  that  last  registered,  although 

by  same    postponed,  is  personally  binding  upon  the  grantor 

*^      '    and  those  claiming  under  him  as  volunteers  ;  and 

the  property  comprised  in  the  deed  first  registered 

is  bound,  after  satisfying  the  trusts  raised  by  the 

deed  first  registered,  by  the  contents  and  trusts  of 

the  deed  last  registered  (3). 

Where,  through  a  mistake  in  a  registered  deed,, 
a  portion  of  the  property  intended  to  have  beeu 
conveyed  was  omitted,  and  a  judgment  was  after- 
wards registered  against  the  vendor,  it  was  held,, 
that  the  judgment  did  not  affect  the  portion  8o> 
accidentally  omitted  (4).     Where  deeds  are   not 
registered  they  will  take  effect  according  to  the 
priority  of  time  of  execution  or  delivery  as  at 
Common  Law. 
OmiB8ion       Omission  in  the  registration  of  any  of  the  deeds 
all  d^^'  in  the  chain  of  title  will  prejudice  one  in  making 
in  chain    out  his  title  in  an  action  at  law  (5),  and  may 

of  title. 

(1)  CoUver  v.  Shaw,  1^  Gr.,  699 ;  Jones  ▼.  Gibbon  $apra. 

(2)  Lefebvre  v.  Bancband,  1  Le^al  News  (Q.)>  230. 

(3)  McNeill  v.  CahiU.  2  Bligh.  228. 

(4)  McMaster  v.  Pbipps,  6  Gr.,  253. 

(6)  Kitchen  v.  Murray,  16  U.  C.  P.,  69. 
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render  a  vendor  incapable  of  requiring  a  vendee 
to  carry  oat  bis  purcbase  (1). 

A  term  of  years  was  vested  in  B.  for  life  with 
remainder  to  E.,  bis  daughter.  Upon  ber  mar- 
riage witb  W.  sbe  and  B.  conveyed  by  deed  to 
tmstees  to  tbe  use  of  B.  foi:  life,  remainder  to  W., 
tbe  intended  husband,  lor  life,  remainder  to  E., 
remainder  over.  Tliis  deed  was  unregistered. 
After  B.*s  death,  W.  being  in  possession,  conveyed 
by  a  registered  deed.  W.  then  died.  It  was  held, 
affirming  tbe  ruling  of  the  Court  of  Exchequer, 
that  tbe  latter  conveyance  had  priority  over  tbe 
unregistered  settlement,  and  was  therefore  valid  as 
as  against  E.  claiming  thereunder  after  W.'s 
decease  (2). 

It  may  be  observed,  tbat  tbe  lien  upon  the  land  Mutual 
of  a  person  insured  in  a  Mutual  Insurance  Com-  l»6'i'"»c« 
pany  does  not  require  registration  to  preserve  its 
priority  (8).- 

75.  All  wills  or  the  probates  thereof  registered  within  the  ^qi        x 
space  of  twelve  months  next  after  the  death  of  the  testator  or       -^  ^ 
testatrix,    shall    bo  as  valid  and    effectual   against  subsequent'®??^.     ® 
purchasers  and  mortgagees,  as  if  the  same  had  been  registered  ^*2fi*-"  * 
immediately  after  such  death ;  and  in  case  the  devisee  or  person  ?^      *^ 
interested  in  the  lands  devised  in  any  such  will  is  disabled  from  jj™^  -^ 
registering  the  same  within  the  same  timo  by  reason  ol  the  con-       ^^*-     ♦ 
testing  of  such  wiU  or  by  any  other  inevitable  difficulty  wilhout  Jf  *^*^^*  ' 
his  or  her  wilful  neglect  or  default,  then  the  registration  of  the 
same  within  the  space  of  twelve  months  next  after  his  or  lier 
attainment  of  such  wiU  or  probate  thereof,  or  the  removal  of  the 
impediment  aforesaid,  shall  be  a  sufficient  registration  within  the 
meaning  of  this  Act.    31  V.,  o.  20.  s.  65. 

The  provisions  relating  to  tbe  registration  of  Provisions 
wills  are  generally  introduced  in  the  Provincial  **  *^  ^^^^_ 
and  Imperial  Registry  Acts  by  way  of  proviso  or  ed by  way 
exception.     They  are  intended  to  grant  a  greater  ilon!^^ 


(1)  Brady  v.  Walls.  17  Gr.,  699. 

(2)  Warburton  v.  Loveland.  1  Hud.  &  B.,  623;  affirmed  on 
appeal.  6  Bli.  N.  S..  1. 

(3)  Montgomery  v.  Gore  District  M.  Ins,  Co.,  10  Gr..  501;  see 
€X  parU  Hill,  2  Chy.  Cham.  R.,  348. 
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indulgence  to  wills,  when  registered  in  pursuance 
of  the  regulations  prescribed  or  laid  down  in  such 
provisions,  than  is  accorded  to  deeds  and  other 
instruments ;  wills  so  registered  having  a  relation 
back  to  a  period  antecedent  to  the  date  of  registra- 
tion, viz.,  to  the  death  of  the  testator  ;  thus  retain- 
ing their  priority  against  any  purchasers  or  mort- 
gagees claiming  under  the  heir-at-law,  under 
instruments  executed  by  him,  subsequent  to  the 
death  of  the  testator  but  prior,  to  the  registration 
of  such  will  (1). 
PriDcipie  This  exception  to  the  general  policy  of  the  Reg- 
twrex^l^  istry  Act,  which  requires  a  prompt  registration  of 
oeption  ig  instruments  affecting  lands  to  ensure  priority,  is 
no  doubt  based  upon  the  circumstance  that  wills 
have  always  been  looked  upon  as  being  in  the 
nature  of  secret  transfers  or  conveyances.  From 
the  character  of  such  instruments,  and  the  circum- 
stances usually  accompanying  their  publication,  it 
may  be  difficult,  and  in  some  instanced  impossible^ 
for  devisees  or  others  beneficially  interested  to 
effect  an  immediate  registration.  A  will  being 
frequently  committed  to  the  custody  or  guardian- 
ship of  those  whose  interest  may  be,  in  their  owa 
opinion,  better  served  by  suppressing  or  conceal- 
ing the  will  from  the  knowledge  of  those  entitled 
thereunder,  it  would  be  a  manifest  injustice  to 
impose  upon  the  devisees  and  those  entitled  under 
such  will  as  prompt  a  registration  thereof  as  is 
required  in  other  cases.  Such  a  requirement 
would,  as  one  can  easily  see,  aid  and  assist  1;he 
heir-at-law  and  others  in  knowingly  committing 
fraud,  by  defeating  the  objects  of  the  testator.  A 
will  is,  in  contemplation  of  law,  a  deed  (2). 

(1)  WUson,  16. 

(2)  Doe  d.  Baker  v.  Clark,  7  U  C.  B.,  44. 
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As  the  Irish  Registry  Act  does  not  contain   a  Wills  rare- 

.  ,  ly  regis- 

clause  declaring  unregistered  wills  to  be  void  as  tered  in 
against  purchasers,  &c.,  or  specifying  any  period  ^'®^"^- 
within  which  registration  should  be  effected,  the 
registration  of  wills  in  Ireland  is  of  rare  occur* 
rence  (!)• 

Under  the  Registry  Act  of  1796  registration  of!^|:^*^* 
wills  was  optional,  and  was  confined  to  those  exe-  fined  to 
cuted  by  a  testator  dying  within  this  Province  (2) ;  ^^^^^^ 
and  the  period  within  which  registration,  if  made,  within 
would  relate  back  to  death  of  testator  was  limited  ^i^^e,  ^ 
by  that  Act  to  six  months  from  date  of  death  (3). 

The  Registry  Act  of  1846  extended  the  provision ^^{'^^^^ 
of  registration  ot  wills  to  such  as  were  executed 
by  testators  dying  abroad;  and  the  period  of  six 
months  was  enlarged  to  twelve  months  (4). 

The  English  Registry  Acts  distinguish  between  Dlstinc- 
wills   executed    by    testators  dying  abroad,   and  solved  by 
those  dying  within  the  United  Kingdom,  by  extend-  S"*^^^!j**^ 
ing  the  period  within  which  registration  should  be 
effected  in  order  to  obtain  the  benefits  of  the  Acts 
to  three  years  from  date  of  testator's  death,  in  tbe 
case  of  wills  coming  under  the  former  class;  while 
the   period   of   registration    allowed    to   devisees 
under  wills  coming  within  the  latter  class  is  only 
six  months  from  the  testator's  death. 

This  distinction  has  not  been  recognized  in  any  Not  acted 
of  the  Ontario  Registry  Acts ;  though  it  may  be  a  °"  ^^^' 
subject  worthy  of  consideration  whether  a  reason- 
able extension  should  not  be  allowed  to  devisees, 
and  others  interested,   under  wills  executed  by 
testators  dying    abroad.     Two  years  would  not 

(1)  Fury  V.  Smith,  1  H  &  B.,  769 ;  Madden,  27. 

(2)  Doe  d.  Eberts  v.  Wilson,  4  U.  C.  R.,  886. 
3)  Sec.  16. 
4    See.  12. 
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appear  to  be  an  unreasonable  limit  in  such  cases. 
It  has  been  said  that  this  absence  of  distinction  is 
compensated  for,  by  not  requiring  the  cause  of  the 
difficulty  preventing  the  registration  of  the  will  to 
be  registered  (1). 
Registry        The  registration  of  wills  within  twelve  months 
months     Q^xt  after  the  death  of  the  testator  is  declared  to 
to"^^^trv  ^^'  ^^  ^^^^  section,  as  valid  and  effectual  as  against 
immedi-    subsequent  purchasers  and  mortgagees,  as  ii  the 
deo^'.^'  same  had  keen  registered  immediately  after  such 
death.     In   other  words,   that  the  death  of   the 
testator  and  the  registration  within  the  year  are 
to  be  taken  as  inseparably  connected  and  continu- 
ous  acts;    and  that   any   conveyance,   or  other 
instrument  executed  by  the  heir  at  law,  will  not 
have  any  force  or  effect  against  such  devise,  pro- 
vided the  devisee  registers  within  twelve  months 
from  the  death  of  the  testator. 
Conse-  Failure  or  neglect  on  the  part  of  the  devisee  or 

negiecUo  other  interested  party  to  register  the  will  within 
'*'«j'**®J    ,  the   proper    time,    (unless  within   the  exception 
iu  pre- :  "  contained   in   this   section,)  does  not  render   the 
pe"^cL      ^^'^  ^^^^  against  subsequent  purchasers  or  mort- 
gages from  the  heir-at-law  after  the  registration 
of  the  will  (2).    But  the  will  is  void  as  againt 
those  purchasers  and  mortgagees  from  the  heir- 
at-law  who  register  before  the  will  is  registered. 
It  was  remarked,  however,  by  Lord  Justice  Turner 
that,  although  the  Begistry  Act  provided  that  wills 
should  be  valid  if  registered  within  the  specified 
time,  yet,  on  the  other  hand,   the  Act  imported 
a  negative  to  the  effect  that  they  should  be  invalid 
unless  so  registered  (3), 

(1)  MeLeod  t.  Truaz.  6  O.  S.,  p.  459. 

(2)  Rigge,  S4  d. 

(3)  Chadwick  v.  Turner,  L.  B..  1  Chy.,  310.  876. 
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The  language  of  the  English  Registry  Act  as  to  ^^^^^ 
the  registry  of  wills  has  given  rise  to  doubts,  12  mos. 
whether,  in  case  a  will  is  not  registered  within  the 
prescribed  period,  a  good  title  can  be  made  there- 
under without  the  concurrence  of  the  heir-at-law. 
It  has  been  suggested  that  a  will,  registered  after 
the  expiry  of  the  statutory  period  will  be  void 
against  a  purchaser  or  mortgagee  from  the  heir- 
at-law,  without  notice  of  the  will.  Although  the 
language  of  the  Acts  occasions  some  difficulty  in 
pronouncing  upon  their  meaning,  it  is  conceived 
that,  except  for  the  purpose  of  fixing  some  limit 
within  which  the  heir-at-law  cannot  deal  with  the 
estate  to  the  prejudice  of  the  devisees,  the  time 
for  the  registration  of  a  will  is  directory  only ;  and, 
that  as  to  wills  not  registered  indue  time,  although 
by  the  Act  they  are  made  void  against  purchasers 
and  mortgagees  from  the  heir-at-law,  so  long  as 
such  wills  remain  unregistered,  yet  as  soon  as  they 
are  registered  tliey  take  effect  and  obtain  priority 
against  such  purchasers  and  mortgagees  subsequent 
to  the  registration  of  the  will  (1). 

The   analogy   between    wills   and   conveyances  Analogy 
must  not,  it  is  said,  be  carried  too  far ;  for  it  does  wiiuTnd 
not  follow  that  a  purchaser  for  valuable  considera-  oo^^ey- 
tion  from  the  heir-at-law,  subsequent  to  the  expiry 
of  the   prescribed   limit   of  twelve   months,    and 
while  the  will  is  unregistered,  will  be  postponed 
thereto  by  reason  of  its  registration  before  his  own 
conveyance  is  registered.     It  is  not  the  policy  of 
the  several  Registry  Acts  to  place  a  devisee  upon 
the  same  footing  as  a  purchaser,  so  far  as  regards 
the  advantapje  afforded  by  registration,  but  to  pro- 
tect purchasers  against  unregistered  deeds  (2). 

(1)  See  Davidson  Con.  769 :  Bigge,  84  n. 

(2)  Chadwick  v.  Turner  L.  B.,  1  Chy.,  310.  376. 


270  REGISTERING   OR   OMITTING   TO   REGISTER,     f*^^*^'^ 

E^i^^d""     ^*  appears  to  be  the  practice  in  England  to 

to  obtain  require  the   concurrence  of  the  heir-at-law  in  a 

t^^-at-  ^  conveyance  from  the  devisee  to  a  purchaser  from 

Iftw.  the  latter  where  the  will  has  not  been  registered 

(1).     In  order  to  allay  all  doubts  arising  as  to  the 

priority   of  a  will  registered   after  the   statutory 

period,  but  before  the   registry   of  a  conveyance 

from  the  heir-at-law,  it  was  enacted  by  the  Vendor 

and  Purchaser  Act  of  1874  (Imp.  Stat.,  37-38  Vic, 

cap.  78,  sec.  8),  that  when  **the  will  aflFecting  lands 

in  Middlesex  or  Yorkshire  has  tiot  been  registered 

-within  the  period  prescribed  by  law  in  that  behalf, 

an  assurance   of  such   lands  to   a  purchaser  or 

mortgagee,   executed  by  the  devisee,  or  by  some 

one  deriving  title  under  him,  shall,  if  registered 

before,   take   precedence  of  and  prevail  over  any 

assurance  from  the  testator's  heir-at-law." 

Where  de-      Where  the  devisee  would  be  heir-at-law,  had  the 

Ssrheir-  *'^stator  died    intestate,    the    will    need    not    be 

at-law.      registered  under  this  section  (2). 

Bequest  of     When  leasehold  estates  are  bequeathed  by  will, 

leaseholds  ^^^^  ^^^  executor  assents  in  writing  to  the  bequest, 

the  legatee's  title  must  be  protected  by  registering 

the    instrument    containing    the    assent  (3).     A 

verbal  assent  is  of  course  incapable  of  registration 

(4).     It  has  been  said  that  registration  of  a  will 

bequeathing  leasehold   estates  is   unnecessary  to 

the  validity  of  such  bequest,  as   no  title  can  be 

shown  thereto  without  notice  of  the  will  (5).     It  is 

conceived,  however,  that  it  is  essential  to  register 

such  will  in  order  to  protect  the  legatee  where  the 


(1)  Dart  v.  A  P.,  6  Ed.,  682. 

(2)  Wilson,  21. 

(3)  3  Bythewood.6. 

(4)  Williams  v.  Sorrel,  8  Jur.,  389. 

(5)  Sugden  V.  k  P.,  546. 


^^175^*1     **  SUBSEQUENT  PURCHASERS,  ETC.*'  271 

leasehold  estate  extends  beyond  the  term  of  seven 
years  (1). 

The  words  **  subsequent  purchasers  and  mortga-  quent^ur 
gees  **  refer  to  purchasers  and  mortgagees  from  chasers,'* 
the  heir-at-la\y,  and  not  to  purchasers  and  mort- 
.gagees  from  the  ancestor  or  testator.  The  Act 
avoids  conveyances  and  mortgages  executed  by  the 
heir-at-law  as  against  a  devisee  from  the  testator, 
provided  the  devisee  registers  the  will  within 
twelve  months  from  the  date  of  the  death  of  the 
testator,  or  the  removal  of  any  impediment  referred 
to  in  this  section.  The  registration  of  such  will 
within  the  above  mentioned  period  can,  of  course, 
have  no  effect  upon  purchasers  .or  mortgagees  from 
the  testator,  who  register  thoir  conveyances  or 
mortgages  after  the  testator's  death,  but  prior  to 
the  registry  of  the  will.  Such  last  mentioned  pur- 
chasers and  mortgagees  will  retain  priority  against 
tihe  devisee. 

Although  a  devisee,  being  a  volunteer,  will  not, 
by  prior  registration  of  the  will,  be  able  to  obtain 
priority  against  a  purchaser  from  the  testator  for 
value,  yet  the  vendee  of  such  devisee,  for  value 
and  without  notice  of  the  testator's  deed,  will 
jretain  priority  against  the  latter,  provided  the  will 
and  the  conveyance  from  the  testator  are  first 
registered  (2). 

The  Act  extends  the  time  for  registering  the  will,  Extension 
where  the   devisee   or   other  party   interested   iSregi^^of 
prevented    from    registering    within    the    twelve'^- 
months  next  after  the  testator's  decease  by  reason 
"  of  the  contestation  of  the  will  or  by  any  other 
inevitable  difficulty'*  not  arising  from  his  wilful 
neglect   or   default,   in   which   case   registration, 

(1)  See  notes  to  section  87  ante. 

(2)  McDonald  v.  McDonald  el  al,  44,  U.  0.  R..  291. 
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within  twelve  months  next  after  the  attainment 
of    the   will   or  removal  of    the  impediment,   is 
permitted. 
Wliat  It  is  manifestly  impossible  to  state  what  circum- 

to  *' an  in- stances  shall  be  deemed  an  **  inevitable  difficulty 
^*^J®  „  within   the  meaning  of  this  section.     Each  case 
must  depend  upon  its  peculiar  incidents.     As  to 
what  impediments  cannot  be  classed  as  ''inevitable 
difficulties'*  there  have  been,  however,  some  deci- 
Infanoy.    sions  whjch  are  important  to  be  noticed.     Infancy 
was  held  not  to  be  an  "  inevitable  difficulty,"  to 
excuse  an  infant  devisee  from  registration,  under 
the    corresponding    provision    contained    in    the 
Eegistry  Act  of  1795  (1).     That  statute  required  a 
will  to  be  registered  through   a  memorial  under 
the  hand  and  seal  of  one  or  more  of  the  devisees 
his  heirs,  executors,  administrators,  guardiaTis,  or 
trmtees.     Since  the  Registry  Act  of  1866,  as  wills 
are  registered  through  deposit  of  a  copy  sworn  to  by  ^ 
one  of  the  subscribing  witnesses,  requiring  no  act  or 
concurrence  whatever  on  the   part   of  an   infant 
devisee,  the  plea  of  infancy  would  have  less  weight 
than  it  possessed  during  the  period  prior  to  that 
Coverture.  Act.     Nor  can  coverture,  insanity,  or  absence  from 
the  country  be  set  up  as  "inevitable  difficulties" 
by  the  devisee  with  any  more  force  than  the  plea 
Insanity,  of  infancy.     "  When  infancy,  coverture,  unsound- 
ness of  mind,  or  absence  beyond  seas  are  meant  to 
from         be  admitted  as  exceptions,  they  are  usually  enum- 
oountry.    erated,  and  the  Legislature  are  in  the  constant  use 

of  a  phraseology  applied  to  that  purpose."  (2) 
Exeoation      Xhe  mere  fact  that  the  will  is  executed  abroad, 
abroad,     without  more,  cannot  be  set  up  as  an  "inevitable 

(1)  McLeod  V  Truax,  5  0.  S.,  455,  approved  of  in  Mandeville 
V.  Nicholl,  16  U.  C.  R.,  609. 

(2)  McLeod  v.  Truax,  6  0.  8.,  p.  459. 
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difficulty."  In  Doe.  d.  Eberts  v.  Wilson  (1), 
Eobinson  C.  J.  said  **  If  by  reason  of  the  testator 
dying  abroad,  or  the  will  being  deposited  abroad  it 
had  not  come  to  the  knowledge  of  the  devisee, 
then,  on  that  fact  being  shewn  (though  our  Act  does 
not,  like  the  English  Acts,  provide  expressly  for 
wills  concealed  or  suppressed),  the  case  might  be 
reasonably  held  to  come  under  the  condition  of 
"  inevitable  difficulty.'*  *  *  *  It  would  be  a 
most  violent  construction,  which  should  hold  the 
mere  fact  of  a  will  being  made  anywhere  out  of 
the  Province  to  create  an  inevitable  difficulty  in 
the  way  of  registering  it."  In  this  case  the  will 
was  executed  in  the  State  of  Michigan,  and  there- 
fore it  was  not  difficult  to  obtain  information  of  it, 
or  to  get  possession.  But  in  the  case  of  a  will 
executed  in  Europe,  where  the  devisee  is  unable  to 
register  such  will  within  the  twelve  months  next 
after  the  decease  of  the  testator,  either  from  his 
not  obtaining  knowledge  of  such  will  being  execut- 
ed, or  of  the  death  of  the  testator,  or  from  his  not 
being  able  to  ascertain  where  the  will  is  deposited, 
or  from  the  refusal  of  the  parties  with  whom  the 
will  is  deposited  to  surrender  it ;  it  is  submitted 
that  a  clearer  case  of  '*  inevitable  difficulty  **  could 
not  exist.  The  language  of  the  section  referring 
to  registration  by  the  devisee  within  twelve  mouths 
next  *  after  the  attainment"  of  the  will  pre- 
supposes that  the  devisee  has  not  the  possession 
or  control  of  the  will,  and  if  he  cannot  obtain  the 
possession  of  the  will,  though  he  endeavour  to  do 
so,  it  is  apprehended  that  it  is  immaterial  what 
the  cause  may  be  which  prevents  his  attaining 
ing  possession,  so  long  as  he  is  not  guilty  of  wilful 
default  or  neglect. 

(1)  4  U.  C.  R.,  S86. 
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In  order  to  constitute  a  diflSculty  "inevitable/* 
it  is  essential  that  the  difficulty  should  exist 
throughout  the  period  of  twelve  months  (1). 
Non-dis-  n  ^ag^  however,  been  decided  that  non-discov- 
^u!^  ^  ery  of  a  will  is  not  an  "  inevitable  difficulty."  G. 
died  in  January,  1854,  equitably  entitled  in  fee  to 
certain  freehold  premises  in  Kingston  upon-HulL 
No  will  having  been  found,  her  heir  at-law  entered 
into  possession,  and  in  June,  1862,  mortgaged  to 
the  plaintiff,  which  mortgage  was  registered  in 
July,  1862.  In  June,  1861,  a  year  before  the  exe- 
cution of  the  mortgage,  G.'s  will  dated  21st  April, 
1841,  was  discovered  by  G/s  sister,  who,  having 
no  interest  in  the  matter,  gave  no  notice  of  the 
discovery  of  the  will  to  the  devisees.  In  Septem- 
ber, 1863,  G.*s  sister  discovered  a  codicil  to  the 
will  dated  7th  December,  1853,  when  she  commu- 
nicated the  fact  of  her  finding  the  will  and  codicil 
to  her  solicitor,  who  thereupon  informed  the 
devisees.  The  heir-at-law  refused  to  admit  the 
title  of  the  devisees.  The  plaintiff,  in  November, 
1863,  filed  a  bill  for  the  foreclosure  of  his  mort- 
gage against  the  heir-at-law  and  the  parties  claim- 
ing under  the  will  and  codicil,  and  asked  for  a 
a  decree  declaring  that  the  will  and  codicil  should 
be  postponed  to  the  mortgage.  At  the  date  of  the 
filing  of  the  will,  neither  the  will  nor  the  codicil 
had  been  registered,  but  in  February,  1864,  they 
were  both  registered.  Tlie  Master  of  the  Rolls 
directed  an  enquiry  to  be  made  whether  the  mort- 
gagor was  heir-at-law  to  G.,  and  that  if  it  should 
appear  that  he  was,  the  plaintifif's  mortgage  should 
have  priority  over  the  will  and  codicil  (2).  From 
this  decree  the  devisees  appealed ;  it  was  held  on 

(1)  Re  Davis,  27  Gr.  199. 

(2)  B©  Chadwick  v.  Turner,  L.  R.,  1  Ch.,  SIO. 
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appeal,  affirming  the  judgment  of  the  Master  of 
t'je  Rolls,  that  no  protection  is  given  to  devisees 
under  a  will  wliich  has  not  been  discovered  by 
them  until  the  ex^)iration  of  the  time  limited  by 
the  statute  after  the  death  of  the  testator  (1).  In 
this  case  it  will  be  observed  that  the  will  was  dis- 
covered a  year  before  the  mortgage  was  executed, 
so  that  with  due  diligence  it  might  have  been  reg- 
istered before  the  mortgage,  and  so  have  obtained 
priority. 

Does  suppression  or  concealment  of  a  willSuppres- 
amount  to  an  **  inevitable  difficulty  "  within  theof^^'iu*'** 
Act  > 

Our  statute  is  silent  upon  this  point.     In  the  Provision 
corresponding  clause  of  the  Act  7,  Anne,  cap.  20,  ^gi^fry^ 
reference  is  expressly  made  to  the  possibility  of^<^*s. 
the  will  be\ng  suppressed  or  concealed,  and  enacts 
that  where  such  is  the  case,  the  purchaser  from 
the  heir-at-law  shall  hold  his  title  indisputably, 
unless  the  will  is  duly  registered  within  five  years 
from  the  date  of  the  testator's  death.     A  similar 
provision,  but  limiting  the  period  within  which  the 
purchaser's  title  can  be  disturbed,  to  three  years 
from  date  of  purchase,  is  contained  in  the  Act  8, 
Geo.  II.,  cap.  6. 

It  may  be  argued,  from  the  absence  of  any 
allusion  in  the  section  under  consideration  to  the 
suppression  or  concealment  of  the  will  that  the 
general  policy  of  the  Act,  being  to  require  imme- 
diate and  prompt  registration,  except  in  so  far  as 
wills  are  concerned,  such  policy  will  obtain  in  the 
absence  of  anything  not  expressly  mentioned  in 
this  section  by  way  of  exception  or  reservation ;  and 
that  as  the  legislature  has  not  especially  excepted 
cases  of  suppression  or  concealment,  it  would  be 

(1)  S.  C.   in.  app. 
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more  consistent  to  leave  the  person  injured  by  such 
suppression  or  concealment  to  such  remedies  as 
may  be   open  to  him,  against  the  party  causing 
such  suppression  or  concealment,  than  to  transfer 
the   consequences   of  the   latter's   wrongdoing  to 
innocent  purchasers   or  mortgagees.     To  this  it 
may  be  replied,  with  equal  force,  that  if  a  devisee  is 
protected  under  this   section  by  his  inability  to 
obtain  possession  of  a  will  by  reason  of  its  con- 
testation,  of    the   existence   of    which   he   must^ 
therefore,  certainly  be  well  aware,  is  not  his  claim 
for  protection   better  founded   where  the  will  ia 
suppressed  or  concealed  by  those  who,  by  doing 
so,   derive   a    direct    advantage    therefrom,    and 
of  the  execution  and  existence  of  which  will  the 
devisee  is  purposely  kept  in  ignorance  (1)? 
Memorial       The  Irish  Registry  Act,  and  the  several  English 
oontesta-   I^^gistry  Acts,  with  the  exception  of  the  statute 
tion,  &0.,  2  ife  8  Anne,  cap.  4,  require  a  memorial  of  the  fact 
Irish  &     of  a  contestation  or  existence  of  some  other  "  inev- 
EngUsh     itable  difficulty  '*  to  be  registered  within  the  period 
prescribed  for  the  registry  of  the  will  in  the  case 
m^?8ug-  no  contestation  or  difficulty  occurs.     That  no  sim- 
gested.      liar  requirement  exists  in  our  Registry  Act  for  the 
registration  of  some  instrument,  such  as  a  certifi- 
cate duly  sworn  to,  is  to  be  regretted  ;  as,  in  the 
present  position  of  the  Registry  Law,  a  purchaser 
for  value  from  the  heir-at-law,  after  the  expiration 
of  twelve  months  from  the  death  of  the  ancestor^ 
and  in  the  absence  of  registration  of  the  will,  of 
which  he  has  no  notice,  is  liable  to  be  defeated 
by  a  subsequent  registration  of  the  will  by  the 
devisee,    provided   the   devisee   can   satisfactorily 
prove  that  he  was  disabled  from  registering  sooner, 

(1)  See  Stephens  v.  Simpson,  12  Gr.,  493;  s.  o.  in  spp.,  1^ 
Gr.  594  ;  Re  Davis,  27  Gr.  199. 
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by  reason  of  the  will  being  contested  or,  from  the 
existence  of  some  "inevitable  difficulty**  and  that  he 
had  registered  within  twelve  months  next  after 
the  removal  of  that  impediment.  The  purchaser, 
in  such  a  case,  can  hardly  derive  consolation  by 
being  informed,  that  although  our  Eegistry  Act 
comes  short  of  the  Irish  and  English  Eegistry 
Acts  in  this  respect,  the  defect  is  counterbal- 
anced by  the  devisee  being  entitled  to  the  benefit 
of  the  excuse  from  res:i8tering,  so  long  as  his  dis- 
ability arising  from  the  causes  mentioned  in  this 
section  exist  (1).  It  is  submitted,  further,  that 
this  section  is  defective  in  not  requiring  that  some 
proof  of  the  date  of  the  testator's  death,  or  of  the 
cessation  of  disability  to  register  should  accom- 
pany the  registration  of  a  will,  in  order  that,  upon 
the  face  of  such  registration,  it  may  prima  facie 
appear  to  have  been  regularly  made  within  the 
respective  periods  prescribed  by  the  section. 

The  Act  requires,  however,   that  the   cause  of  "Wilful 
disability  must  not  arise  from  the  "wilful  neglect ^®g^^| ?' 
or   default   "  of    the   party   registering   the   will,  in  regis- 
What  will  be  deemed  a  "  wilful  neglect  or  default,"     ^"^^^ 
so  as  to  deprive  a  devisee  or  other  party  interested 
from  the  benefits  of  this  section  must  Of  course 
depend  upon  the  circumstances  surrounding  each 
case.     It  has  been  said,  that  it  would  be  repug- 
nant to  hold  that  mere  knowledge  by  the  devisee, 
or  other  party  interested,  of  the  contents  of  a  will, 
which  is  not  forthcoming,  would  amount  to  a  "wil- 
ful neglect  or  default,"  the   statute  making   no 
distinction  between  the  devisee  who  knows,  and 
one  who  is  ignorant  of,  such  will  or  its  contents  (2). 

The  phrase  "shall  be  a  sufficient  registration  Meaning 

McLeod  V.  Truax,  6  0.  S.,  469.    See  p.  208  ante.  ^    *^ 

Chadwiok  v.  Turner,  L.  B.,  1  Cb.,  817. 
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"sufficient within  the  meaning  of  this  Act*'  evidently  means 
tioxiy  &o./'  a  registration,  equivalent  in  its  effects  to  a  regis- 
tration made  within  twelve  months  next  after  the 
testator's  death  had  no  impediment  occurred  (1). 
(^ration  ij  ig  to  be  observed  that  the  section,  in  declaring 
'unregistered  wills  to  be  fraudulent  and  void  as 
against  subsequent  purchasers  and  mortgagees 
from  the  heir-at-law,  operates  only  in  favour  of 
those  purchasers  and  mortgagees  who  have  given 
value,  and  who  have  acted  in  ^ood  faith ;  these 
requisites  being  essential,  under  the  Act,  to  the 
validity  of  prior  registration.  The  failure  of  the 
devisee,  or  other  party  interested,  to  register  the 
will  within  the  proper  time,  does  not  confer  any 
advantage  to  a  grantee  from  the  heir-at-law,  if  he 
be  not  a  bona  fide  purchaser  for  valuable  consider- 
ation (2).  A  conveyance  by  the  heir-at  law,  for  a 
nominal  consideration,  which  was  registered  before 
the  will,  notwithstanding  that  the  latter  was 
registered  subsequent  to  expiry  of  the  twelve 
months  next  after  the  testator's  death,  has  been 
held  not  to  defeat  or  postpone  the  devisee  claiming 
under  the  will  (3).  So,  where  the  plaintiff  claimed 
under  a  will,  and  the  defendant  claimed  title  under 
a  deed  from  the  heir-at-law,  registered  before  the 
will  was  recorded,  it  was  held,  that,  to  give 
priority  to  such  deed,  it  should  be  proved 
that  it  was  given  for  valuable,  although  not 
necessarily  for  a  money,  consideration  (4). 
Though  the  grantee  of  a  conveyance  from 
an  heir-at-law,  registered  prior  to  the  registration 

(1)  V^Uson.  18. 

(2)  Doe  d.  ElUs  ▼.  McGiU,  8  U.  C.  R.,  224. 

(3)  Wilkinson  v.  Conklin,  10  U.  C.  P.,  211 ;  see  Doe  d.  Major 
V.  Reynolds,  2  U.  C.  R.,  Sll ;  Doe  d.  Piince  et  al.  v.  Oir^,  9  U.  0. 
R.,  41 ;  Baby  qui  tarn  ▼.  Watson,  13  U.  C.  R.,  631, 

(4)  Bondy  v.  Fox,  29  U.  C.  R.,  64. 
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of  the  will  within  the  statutory  period,  may_  not 
have  given  any  valuable  consideration  therefor,  it 
is  clear  that  his  assignee  for  value  without  notice 
of  the  will  and  before  registry  thereof  will  retain 
priority  (1).  But  in  such  a  case,  should  the  will 
be  registered  prior  to  the  conveyance  to  the 
assignee,  the  latter's  title  will  be  defeated  :  as  the 
registration  of  the  will  being  notice  thereof,  the 
assignee  cannot  claim  any  priority  by  virtue  of  the 
position  of  his  assignor,  for  the  latter,  having 
given  no  value,  had  no  priority  as  against  the 
devisee. 

It  is  no  objection  to  the  registration  of  a  will,^\^^®f.^ 

not  partio- 

changed  in  its  most  material  contents,  or  other  niarize 
wise,  that  it  affords  no  information  upon  the  face  ^^^  ^®' 
of  it  what  lands  are  affected  by  it ;  such  a  devise 
will  pass  the  title  as  against  a  subsequent  pur- 
chaser from  the  heir-at-law  (2).  Semble,  that 
under  the  old  law,  a  will  was  sufficient  to  pass  the 
estate  though  unregistered,  where  no  previous 
transfer  of  the  property  had  been  registered  (3). 

It  win  be  seen,  from  a  consideration  of  thisRes^itof 
section,  and  the  decisions  bearing  thereon,  that  an 
intending  purchaser  from  the  devisee  should  insist 
upon  the  will  being  duly  registered,  and  satisfy 
himself  that  it  is  registered  within  the  proper  time. 
Where  it  can  be  obtained,  the  most  prudent  plan  is 
to  secure,  in  addition,  the  concurrence  of  the  heir- 
at-law,  unless  he  should  also  be  the  devisee  (4). 

It  has  been  said  that  descent  to  the  heir,  and  Le^s^ 
transmission  of  leaseholds  to  the   executor,  are 
not  within  the  provisions  avoiding  devises  under 
unregistered  wills,  and  that  a  registered  purchaser 

(1)  See  page  '222  et  seq, 

(2)  Doe  d.  Lowry  v.  Grant,  7  U.  0.  R.,  126. 

(3)  Doe  d.  Link  v.  Auaman,  Tay.,  227. 

(4)  See  p.  270  anU. 
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from  the  heir  or  executor  would  be  entited  to  pri- 
ority over  an  unregistered  purchaser  from  the 
deceased  (1).  A  purchaser  from  a  party  appar- 
ently entitled  by  devolution  or  act  of  law,  who 
registers  his  deed,  will  not  be  defeated  by  a  prior 
unregistered  deed  of  the  ancestor,  or  by  his  will, 
if  the  same  be  not  registered  in  pursuance  of  this 
•  section  (2).  A  person  who  purchases  land  from 
the  heir-at-law  with  notice  of  the  terms  of  the  will, 
but  under  an  erroneous  impression  as  to  its  proper 
construction,  cannot  set  up,  as  against  the  claim- 
ant under  the  will,  the  defence  of  a  purchaser  for 
value  without  notice  (3). 

Under  the  New  Brunswick  Registry  Act  it  has 
been  held,  that  a  deed  from  an  administrator,  under 
license  to  sell  for  payment  of  debts,  was  valid 
against  a  bana  fifle  purchaser,  for  value,  from  the 
heir;  although  tlie  deed  of  the  latter  was  first  reg- 
istered, and  the  application  for  the  license  was 
not  made  until  nine  years  after  the  death  of  the 
ancestor  (4). 

In  1881  A.  devised  his  farm  to  his  widow  in  fee, 
and  left  her  in  possession.  The  will  was  never 
registered,  and  shortly  after  the  testator's  death 
his  eldest  son  and  heir  went  into  possession  with 
his  mother,  and  so  continued  until  his  mother's 
death  in  1854 ;  the  son  managing  the  farm,  and 
being  the  reputed  owner  during  this  period.  After 
his  mother's  death  he  was  in  sole  possession,  and 
in  1862  he  mortgaged  the  premises  to  a  person 
who  had  no  notice  of  the  unregistered  will,  or  of 
the  widow's  title  ;  it  was  held,  affirming  the  decree 

(1)  David  Con.  toI.  2.  770.  (u)  dissenting  from  Mr.  Dart. 

(2)  Bythewood  Conv.,  692;  see  Blades  y.  Blades,  1  Eq.  Ca. 
Ab..368,  pt.  12. 

(3)  Smith  V.  Bonnisteel,  13  Gr.;  29. 
Doe  d.  Bowen  y.  liobertson,  5  Allen,  184. 


(3) 
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ia  the  Court  below,  that  the  widow's  heirs  could 
not  claim  the  property  against  the  mortgagee  (1). 

The  best  evidence  of  intestacy  is  the  production 
of  the  letters  of  administration  (2). 

76.  Every  deed  made  by  a  Treasurer   or  other   offioer  for 
arrears  of  taxes  shall  be  registered  witbiti  eighteen  months  after 
the  sale  by  such  Treasurer  or  other  offioer ;  and  all  deeds  of  Registry 
lands  sold  under  process  issued  from  any  of  the  Courts  of  Law  of  deeds 
or  Equity  in  Ontario  shall  be  registered  within  six  months  after  on  sales 
the  sale  of  such  lands ;  shall  not  be  deemed  to  have  preserved  for  taxes, 
their  priority  as  against  a  purchaser  in  good  faith  who  has  reg-  Q|;her 
istered  his  deed  prior  to  the  registration  of  such  deed  from  the  Qg^eg 
"Treasurer  or  other  officer.    81  V.,  c    20,  s.  58.    See  also  Rev.  ^^^q^^^q, 
Stat,  c.  180,  s.  151.  cess  of 

This  section  makes  provision  for  the  registration  Court, 
of  two  classes  of  instruments ;  the  one  comprised  ^on^^f*" 
of  deeds  of  land  sold  for  arrears  of  taxes;   thcBeotion. 
other  embodying  deeds  of  land  sold  under  process 
issuing  from  the  several  Courts  of  Law  and  Equity. 
Purchasers  under  the  former  class  must,  in  order 
to   preserve   their   priority,    effect   a   registration 
within  eighteen  months  from  the  date  of  the  sale 
by  the   Treasurer   or  other  officer ;    while   those 
claiming  under  the  latter  class  are  allowed  but  six 
months  after  date  of  sale  for  that  purpose.    As  it 
will  be  more  convenient  to  consider  the  instru- 
ments mentioned  in  this  section  in  the  order  refer- 
red to  therein,  the  subject  of  deeds  for  land  sold 
for  arrears  of  taxes  will  first  claim  our  attention. 

The  authority  to  sell  lands  for  arrears  of  taxes  Origin  of 
was  originally  conferred  by  the  Act  6.  Geo.  IV.,  JSTfor  *^ 
cap.  7,  by  which  Act  the  Clerk  of  the  Peace  in  tastes* 
each  district  was  required,  upon  receiving  returns,  o.  7.  * 
from  the  several  Treasurers  of  lands  chargeable 
with  arrears  of  taxes  in  such  district,  to  issue  a 
writ  directed  to  the  Sheriff  of  the  district,  requir- 
ing him  to  levy  the  amount  of  arrears  together 

(1)  Stephens  v.  Simpson,  12  Gr.,  433 ;  15  Gr.,  694 ;  see  Rykert 
▼.  MiUer,  UGr.,25. 

(2)  Dart  V.  &  P.,  6  Ed.,  311. 
19 
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with  bis  fees.    The  lands  were  to  be  advertised  by 
the  Sheriff,  and  sold  at  public  auction  after  the 
expiry  of  six  months  from  the  delivery  of  the  writ 
to  him.     Upon  payment  of  the  purchase  money 
the  Sheriff  was  to  give  a  certificate  of  such  sale  to 
the  purchaser,  who  was  then  permitted  to  enter 
into    possession.      The    owner    could,    however^ 
redeem  within  one  year  from  date  of  sale,  upon 
paying  the  taxes,  interest  and  expenses.     Upon 
his   failure  to  redeem,  the  Sheriff  for  the  time 
being,  wa<«  obliged,  upon  the  demand  of  the  pur- 
chaser, his  heirs  or  assigns,  to  execute  a  convey- 
ance of  the  lands  in  fee  simple  to  him  or  them. 
Before  the  Sheriff  delivered  such  conveyance  he 
was  required   to   deliver  to  the  Registrar  of  the 
County,  wherein  the  lands  were  situate,  a  certifi- 
cate of  such   sale,   under  the  hand   and   seal   of 
office,  in  which  was  to  appear  the  name  of  the 
purchaser,  the  sum   paid,  the   number  of  acres 
sold,   the   number   or  designation  of  the   lot   of 
which  such  lands  formed  a  portion  and  the  date  of 
the  conveyance.     This  certificate  could  comprise  a 
schedule  of  any  number  of  conveyances,  and  was 
of  itself  declared   to  be  a  sufficient  authority  to 
the  Registrar,  in  lieu  of  a  memorial,  upon  which  to 
register  the  conveyance  or  conveyances  referred  to 
thereyi.     The  Registrar  was  authorized,  upon  re- 
ceiving such  certificate,  and  upon  the  production  of 
any  conveyance  mentioned  therein  duly  executed  by 
the  Sheriff,  to  enter  upon  the  Registry  a  transcript 
of  such  conveyance  ;  the  entry  being  deemed  a  suffi- 
cient registration.     No  provision   was    made    by 
that  Act   for  the   registration   of   the   certificate 
itself.     It  was  not  required  to  be  entered  in  any 
book,  and  merely  served  the  purpose  of  a  cheek, 
or   index,   of  such    Sheriff's   deeds   as   might   be 
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brought  to  him  for  registry.  The  certificate  could 
be  given  by  the  Sheriff  who  had  sold  the  land  and 
executed  the  conveyance,  notwithstanding  that  at  . 

the  date  when  the  certificate  was  given  he  might 
be  out  of  oflBce  (1).  The  Act  did  not  render  regis- 
tration of  such  deeds  for  taxes  compulsory,  nor 
did  it  require  registration  where  the  title  to  the 
lauds  previous  to  the  sale  was  an  unregistered  one ; 
purchasers  under  such  deeds  being  placed  upon 
the  same  footing,  in  this  respect,  as  grantees 
under  any  other  kind  of  conveyance. 

In  an  action  of  ejectment  the  plaintiff  claimed 
under  a  tax  sale  made  in  1839.  The  Sheriff's 
deed  therefor  was  executed  10th  July  1840,  but 
was  not  registered  until  18th  July  1861.  The 
defendant  claimed  under  the  heir  at  law  of  the 
patentee  by  deed,  dated  10th  May  1855,  and  regis- 
tered 6th  Jnly  1855,  being  the  first  deed  registered 
upon  the  land.  The  defendant  claimed  priority 
by  reason  of  prior  registration  ;  but  it  was  held, — 
Wilson  J.  dissentiente, — and  subsequently  aflirmed 
on  appeal,  that  the  title,  being  an  unregistered 
one  at  the  time  the  Sheriff's  deed  was  executed, 
did  not  require  registration  to  preserve  priority  (2). 
It  is  to  be  remembered,  in  connection  with  the 
case  just  cited,  that  by  the  Act  13-14,  Vic,  cap.  63, 
which  came  into  effect  1st  January  1851,  tl^p  dis- 
tinction between  registered  and  unregistered  titles 
had  been  abolished,  and  registration  was  no  longer 
optional.  As  that  Act  had,  however,  no  retro- 
spective effect  (3),  it  could  not  assist  the  defendant 
in  that  case. 

(1)  Jones  y.  Cowden,  34  U.  C.  B.,  845 ;  aff'd  on  appeal,  86  U. 
C.  R.,  495. 

(2)  lb. ;  see  page  207  ante. 

(8)  Campbell  v.  Campbell,  6  Gr.,  600. 
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Bepeaied       The  Act,  6,  Geo.  IV.,  cap.  7,  was  repealed  by  the 

Vw.,c.66.  Act  18-14,  Vic,  cap.  66,  which  contained  a  clause 

to  the  effect  that  such  repeal  should  not  affect  any 

taxes  which  had  accrued  and  were  actually  due 

at  the  time  the  repealing  Act  came  into  force,  or 

any  remedy  for  the  enforcement  or  recovery  thereof. 

Effect  of       It  was  held  that  this  exception  did  not  continue 

^Le.  ^  *h®  power  of  the  Sheriff  to  convey  lands  sold  prior 

to  such  repeal,  and  therefore  that  nothing  passed 

by  a  deed  executed  by  a  Sheriff  in  1862  of  lands 

sold  by  him  in  1830,  for  arrears  of  taxes  (1). 

Many  of  the  provisions  of  the  Act  6,  Geo.  IV., 
cap.  7,  were  re-enacted  by  the  Act  18-14,  Vic, 
cap  67,  which  required  the  Sheriff  or  High  Bailiff, 
upon  selling  lands  for  arrears  of  taxes,  to  give  to 
the  purchaser  a  certificate  of  such  sale,  stating  in 
such  certificate  that  at  the  expiry  of  three  years 
from  tlie  date  thereof,  a  conveyance  would  be  exe- 
cuted by  the  Sheriff  or  High  Bailiff  upon  demand, 
provided  the  lands  were  not  redeemed  in  the 
meantime.  Upon  non-redemption,  the  purchaser 
obtained  his  deed,  and  was  further  entitled  to 
receive  from  the  Sheriff  or  High  Bailiff  a  certificate 
of  such  deed  being  executed  and  containing  the 
same  particulars  as  those  mentioned  therein. 
This  certificate  answered  the  purpose  of  a  memo- 
rial, and,  upon  production  to  the  Registrar  of  the 
certificate  and  the  deed,  the  latter  could  be  regis- 
tered. 
Defect  in      The  omission  in  the  Act  18-14,  Vic,  cap.  66, 

Vic  ^cf^^^^P^^^^^S  i^^  A.^*  6'  ^^-  ^^'>  ^^P  '^^  *^  provide  for 
the  registration  of  Sheriff's  deeds  for  lands  sold 
for  taxes  under  the  repealed  Act  created  much 
inconvenience,  as  such  deeds  could  not  be  regis- 

(1)  Bryant  etal,,  v.  Hill,  28  U.  C.  R.,  96  ;  followed  in  Cotter  t. 
Sutherland  ;  Stevens  et  al  v.  Jacques  et  al,  18  U.  0.  P.,  857. 
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tered  upon  the  certificates  referred  to  in  the  Act 
13-14,  Vic,  cap.  66.  This  defect  was  not  reme- 
died until  by  the  Act  16,  Vic,  cap.  182,  sec.  66,  it 
was  provided  that,  notwithstanding  the  repeal  of 
the  Act  6,  Geo.  IV.,  cap.  7,  Kegistrars  were  em- 
powered to  register  deeds  for  lands  sold  under  that 
Act  according  to  provisions. 

The  Act  13-14,  Vic,  cap.  67,  was  repealed  byi6Vic.» 
the  Act  16,  Vic,  cap.  182,  which,  however,  excepted  ^' 
from  the  effect  of  such  repeal  any  rates  or  taxes 
accrued  at  the  time  the  latter  Act  came  into  force. 
Following  the  ruling  in  Bryant  v.  Hill,  it  was  held 
that  this  exception  in  the  repealing  clause  confer- 
red no  power  to  complete  inchoate  proceedings 
instituted  under  the  repealed  Act,  and  that  the 
Sheriff  was  disabled  from  executing  a  conveyance 
of  lands  sold  by  him  prior  to  the  passing  of  the 
Act  16,  Vic,  cap.  182  (1). 

Upon  the  consolidation  of  the  several  Assess- ConsoU- 
ment  and  Registry  Acts  in  1859,  the  necessary  ab^m>^ 
proof  for  the  registration  of  Sheriff's  deeds  of  lands  ^^f™^* 
sold  for  taxes,  whether  the  sales  were  effected  prior 
to  Ist  January^  1851,  or  subsequent  thereto,  was 
placed  upon  one  footing  (2). 

The  policy  of  the  Registry  Act  of  1866  being  to 
make  registration  incumbent  upon  all  parties,  it 
was  but  proper  that  deeds  of  lands  sold  for  taxes 
should  be  included  in  its  provisions. 

The  authority  of  the  Sheriff,  who  made  the  sale  Sheriff's 
to  execute  such  deeds,  could  be  exercised  by  his  empower- 
successor  in  ofl&ce  under  the  Act  27-28,  Vic,  cap.  ^  ^^^ 
28,  sec.  48  (8).  ^*^t. 

Where  a  sale  and  deed  are  made  by  a  person  out  Sales 

(1)  McDonald  ▼.  McDonell  et  al,  24  U.  C.  R.,  424.  °**^®  ^^ 

(2)  C.  S.  U.  C,  cap.  56,  sees.  161-2  ;  C.  S.  U.  C,  cap.  89,  s.  86. 
(8)  BeU  ▼.  McLean,  18  U.  C.  P.,  416  ;    see  Bev.  Stat.  cap.  16, 

S.B.  43-48.  ' 
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parties      of  oflfice,  they  Q,re  prima  facie  unaufchorized.  and  it 

out  of  ,   .  1 

office.       lies  upon  a  party  relying  thereon  to  prove  such 

proceedings   by   such   person   when  in   oflSce,  as 

might  be  deemed  an  inception  (1).     It  has  been 

questioned   whether  the   law   as  to  inception   of 

execution  or  process  applies  equally  in  the  case 

of  tax  sales  as   in  cases  of  sales  of  land  under 

Treaflurer  execution  (2).     Under  the  Assessment  Act  of  1868 

ed  for "     (3)   the   power  of  the   Sheriflf  to   sell   lands   for 

Sheriff  by  arrears   of    taxes,    and    to    execute   conveyances 

Assess- 

mentAct  ttiereof,  was  taken  away,  the  County  Treasurer 
of  1869.  being  required  to  conduct  the  sale,  and,  in 
conjunction  with  the  Warden,  to  execute  con- 
veyances to  purchasers.  The  Treasurer  is  now  (4) 
required  to  grant  to  the  purchaser  a  certificate  of 
the  property  sold,  containing  the  particulars 
required  by  the  statute,  under  which  certificate  the 
purchaser  becomes  the  owner,  for  the  purpose  of 
protecting  the  property  sold  from  spoliation. 
Upon  failure  of  redemption  after  the  expiry  of  the 
period  for  redemption,  the  deed  is  to  be  executed 
in  favour  of  the  purchaser.  The  mode  of  register- 
ing deeds  of  lands  sold  for  taxes  varies  somewbat. 
If  the  land  has  been  sold  for  taxes  prior  to  January 
1st,  1851,  the  deed  is  to  be  registered  on  production 
thereof,  accompanied  by  a  certificate  (5)  of  the  sale 
to  the  purchaser  under  the  hand  and  seal  of  ofiSce  of 
the  Sheriff,  stating  the  name  of  the  purchaser,  the 
amount  paid,  the  number  of  acres,  and  the  estate 
or  interest  sold,  the  lot  or  tract  of  which  the  same 
forms  part  and  the  date  of  the  Sheriff's  conveyance 
to  the  purchaser ;  the  certificate  is  to  be  filed  by 

(1)  McMillan  v.  McDonald,  26  U.  C.  R.,  454. 

(2)  lb. 

(3)  32  Vic,  cap.  36. 

(4)  Rev.  !::.tat.  (Got.),  cap.  180.  s.  140  et  seq. 

(5)  See  form  in  Appendix  A. 
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the  Registrar  and  a  transcript  of  the  conveyance 
entered  by  him  in  the  proper  registry  books  (1). 
Where  the  lands  were  sold  between  January 
1st,  1851,  and  January  1st,  1866,  the  Sheriflf 
must  give  the  purchaser  a  certificate  contain- 
ing similar  particulars,  which  certificate,  for 
the  purpose  of  registration  of  the  deed,  is  to 
be  deemed  a  memorial  thereof.  On  production 
of  the  deed  and  this  certificate  the  deed  is  to 
be  registered  without  further  proof  (2).  Where 
the  lands  have  been  sold  since  1st  January.  1865, 
the  deed  being  executed  in  duplicate  under  the 
seal  of  the  municipality  and  the  signature  of  the 
Treasurer  and  Warden  is  to  be  registered  upon  the 
mere  production  of  the  deed  in  duplicate  without 
more  (3). 

For  forms  of   Sheriffs  and  Treasurer's  deeds 
see  Appendix  A. 

A  Sheriff's  deed  of  land  sold  for  taxes  under  the  Sheriff's 
Act  6,  Geo;  IV.,  cap.  7,  was  held  to  prevail  against  i^^^^j^' 
fi  patent  subsequently  issued  to  the  original  nom-  patent, 
inee  (4).     Such  a  deed  binds  the  estate  of  every  one 
claiming  under  the  title  of  the  original  nominee  of 
the  Crown,  whether  by  descent  or  otherwise  (5). 

The   words  **  Treasurer"  and    **  other  officer "  int?n>w- 
include  the  occupants  of  such  offices  at  the  date  word 
of  the  execution  of  the  deed  (6).  "^T^. 

orer,   ate. 
The   deed   can  be  executed  by   the  Sheriff  in 
favor  of , the  assignee  of  the  highest  bidder  (7). 

(1)  Rev.  Stat.  (Ont),  cap.  180,  s.  152. 

(2)  lb.,  8.  153. 

(3)  lb.,  8.  l^etseq. 

(4)  Charle8  v.  DulmaRe.  14  U.  C.  R..  585: 

(5)  Ryckman  v.  Van  Voltenburg  etal.,  6  U.  C.  P.,  385. 

(6)  Rev.  Stat.  (Ont.),  cap.  180,  s.  149 ;  see  Ferguson  v.  Free- 
man, 27  Gr..  211. 

(7)  Doe  d.  Bell  v.  Reaumore  et  al.,  3  0.  S.,  243 ;  Doe  d.  BeU 
v.Orr,  6  0.  S.,488. 
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'^**J!^.  It   J8   essential   that   the  taxes  should   be  "in 

must  be 

•*mar-  arrears.*'  Apart  from  the  exclusive  application  of 
'**"•  this  section  to  deeds  of  lands  sold  for  "arrears"  of 
taxes,  it  is  clear  that  a  deed,  purporting  to  be 
made  in  pursuance  of  a  sale  for  taxes,  where  in 
fact  no  "arrears"  existed  at  the  time  of  the  sale, 
is  utterly  void,  and  is  not  cured  by  the  one  hun- 
dred and  fifty-fifth  section  of  the  Act  32,  Vic,  cap. 
36  (1). 

The  object  of  this  section  is  to  compel  a  pur- 
chaser to  register  his  deed ;  his  omitting  to  register 
the  tax  deed  within  the  prescribed  period  mil 
render  it  void  as  against  a  purchaser  in  good  faith 
who  first  registers.  If  the  purchaser  under  a 
tax  sale  neglects  to  register  his  deed  within  the^ 
eighteen  months  from  the  date  of  sale,  he  will  lose 
the  priority  which  he  otherwise  would  have  under 
this  section  against  a  purchaser  or  mortgagor 
from  the  owner,  who,  without  notice  of  such 
sale,  duly  registers  his  conveyance  before  the  tar 
deed  is  registered  (2).  This  section  applies  as  well 
between  several  purchasers  at  successive  sales  for 
taxes,  as  between  a  purchaser  thereat  and  the 
vendee  of  the  owner  (3).  A  purchaser  at  a  tax 
sale,  who  enters  into  possession,  and  improves  the 
property,  but  neglecting  to  register  within  the 
proper  time,  is  postponed  to  a  bona  fide  purchaser^ 
from  the  owner,  may  nevertheless  be  entitled  to  be 
paid  for  his  improvements  under  the  159th  section, 
of  the  Assessment  Act  (4). 

A  sale  and  conveyance  for  taxes  cuts  out  the 

(1)  Hamilton  t.  Eggleton,  28  U.  C.  P.,  586 ;  Proadfoot  v. 
Austin,  21  Or.,  666 ;  Wapels  y.  Ball,  29  U.  G.  P..  408 ;  see 
Howe  et  ux,  y.  Thompson,  M.  T.,  6  Vio. ;  Myers  y.  Brown,  17 
U.  0.  P..  307 ;  McKay  y.  Chrysler,  8  Sap.  Ct.  R.,  436. 

i2)  Smith  y.  McLandress,  26  Gr.,  17. 
3)  Aston  y.  Innis,  26  Or.,  42. 
4)  lb. ,  see  Chorcher  et  al.  y.  Bates  et  al. ,  42  U.  0.  B.,  466. 
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dower  of  the  owner  thereof  in  the  part  sold  and 
conveyed  (1.)  For  fuller  information  of  the  essen- 
tial requisites  to  the  validity  of  tax  sales,  the 
reader  is  referred  to  Mr.  Taylor's  excellent  treatise 
upon  Titles  (2). 

Deeds  of  land  sold  under  process  at  law  or  Deeds 
equity  will  next  be  briefly  referred  to.  By  the^sg^'^"^^ 
Imperial  Act  5,  Geo.  IL,  c.  7,  it  was  enacted 
that  real  estate  lying  within  the  British  American 
plantations  should  be  chargeable  with  the  debts, 
duties  and  demands  of  the  owner  thereof,  and 
should  be  assets  for  the  satisfaction  of  such  debts 
in  like  manner  as  real  estate  was  liable  by  the  laws 
of  England  at  the  time  that  statute  was  passed  ; 
and  should  be  made  subject  to  the  like  remedies, 
proceedings  and  process  in  any  Court  of  Law  or 
Equity  in  such  plantations  for  the  seizure  in  exten- 
sion, sale  or  disposal  thereof  in  the  same  way  that 
personal  estates  were  seized,  sold  and  disposed  of 
for  the  satisfaction  of  debts.  Upon  this  statute  is 
based  the  practice  of  seizing  and  selling  lands  in 
this  Province  under  legal  or  equitable  process  (8). 

Until  a  comparatively  late  date  writs  against  pnor  to 
lands  could  not  be  issued,  unless  a  writ  of  execu- ^^  ^ic, 
tion  against  the  goods  and  chattels  of  the  exe- against 
cution  debtor  had  previously  been    issued   w^dj^janot 
returned  nuUa  bona  (4) ;  but,  this  operating  injur-  issae  be- 
iously  to  the  rights  of  creditors,  it  was  provided  ^2^** 
by  the  Act  31  Vic,  cap.  25,  that  writs  against  8<x>^Y®' 
lands  could  be  issued  simultaneously  with  writs  nuUa 
against  goods,  and  placed  at  the  same  time  in  the  ^^^^* 
Sheriff's  hands,  in  order  that  the  lands   might 
become  bound  from  the  time  of  such  delivery. 

(1)  Tomlinson  v.  HiU.  6  Or.,  281 . 

(2)  p.  91  et  seq. 

(8)  Gardiner  v.  Gardiner,  2  0.  8.,  520. 
(4)  48  Geo.  III.,  cap.  1.  as.  1.2. 
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The  lands,  however,  cannot  be  sold  until  after  the 
expiry  of  twelve  months  from  the  date  of  delivery, 
nor  until  the  writs  against  the  goods  and  chattels 
are  returned  nuUa  bona  in  whole  or  in  part. 

Lands  are  bound  as  against  the  purchaser  from 
the  execution  debtor  from  the  time  the  writ  is 
delivered  to  the  Sheriff;  such  a  writ  being,  in  this 
respect,  placed  upon  the  same  footing  as  a  writ 
against  goods  (1). 

The  writ  binds  not  only  the  lands  of  the  debtor 
which  he  possesses  at  the  time  of  the  delivery  of 
the  writ,  but  also  such  as  he  may  afterwards 
acquire  during  its  currency.  Where  lands  were 
conveyed  to  a  purchaser,  against  whom  judgments 
were  registered,  and  executions  against  his  lands 
were  in  the  SherifTs  hands  at  the  time  of  the  exe- 
cution of  the  conveyance  to  him,  it  was  held,  that 
the  judgments  and  executions  attached  upon  the 
land  so  conveyed  ;  and  had  priority  over  a  mort- 
gage, which  had  been  executed  by  the  purchaser 
to  the  vendor,  to  secure  a  balance  of  the  purchas« 
money,  upon  the  same  day  that  the  conveyance 
was  executed  (2). 

It  is  quite  clear,  however,  that  the  doctrine  of 
writs  against  lands  affecting  after-acquired  lands 
does  not  apply  in  cases  where  the  execution  debtor, 
at  the  time  of  purchasing  such  after  acquired 
lands,  gives  a  mortgage  for  the  security  of  the 
purchase  money  therefor.  Such  is  the  rule  in  the 
State  of  New  York  and  many  other  of  the  United 
States  (3).  If  it  were  otherwise,  transactions  in 
the  transfer  of  real  estate  would  be  attended  with 
great  danger,  and   receive  ^  severe  check.     The 

(1)  Doe  d.  Auldjo  v.  HoUister,  6  0.  8..  739. 

(2)  Ruttan  v.  Levisconte.  16  U.  C.  R.,  495. 

(3)  See  4  Kent's  Comm.,  436  ;  Jones  on  Mortgages,  s.  464. 
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case  of  Buttan  v.  Levisconte  appears  to  have  been  Ruttan  v. 
decided  upon  the  ground,  that  by  the  execution  of  oonte. 
the  conveyance  to  the  execution  debtor,  the  latter 
obtained  the  legal  estate ;  and,  although  this  was 
but  for  a  moment,  that  it  was  sufficient  for  the 
purpose  of  enabling  the  judgments  and  executions 
against  him  at  the  time  to  attach  against  the  land 
to  the  prejudice  of  the  mortgage.  Little  stress, 
however,  appears  to  have  be^^n  laid  upon  this 
point,  as  it  was  considered  to  be  a  mere  technical 
one  and,  to  be  met  or  averted  without  difficulty  by 
resorting  to  the  vendor's  lien.  Burns  J.  after 
stating  the  question  **  whether  lands  purchased  by 
the  judgment  debtor,  during  the  currency  of  a 
wrrit  against  his  lands,  but  for  which  lands,  in- 
stead of  paying  the  purchase  money  in  full,  he 
executes  a  mortgage  thereon  some  hours  after  he 
has  received  the  conveyance  to  himself  in  fee,  are 
liable  to  the  writs  of  execution  in  the  hands  of  the 
Sheriff  at  the  time  of  purchase,**  says,  **  I  think, 
by  the  plaintiff  executing  a  conveyance  transfer- 
ring the  legal  title  to  the  judgment  debtor,  he  sub- 
jected the  property  to  the  legal  effect  of  the  execu- 
tions in  the  SherifTs  hands,  and  I  do  not  think  he 
acquired  back  the  legal  title  by  means  of  the  mort- 
gage shortly  after  executed  to  him,  so  that  it 
would  exclude  the  writs  attaching  in  the  mean- 
time. This,  however,  is  merely  in  a  legal  point  of 
view,  and  there  really  is  very  little  use  as  it 
appears  to  me,  in  our  being  asked  to  consider  a 
-question  in  this  Court,  which  can  be  of  no  practi- 
cal use  to  the  parties,  for,  without  doubt,  the 
plaintiff  would  have  a  good  remedy  in  equity  to 
charge  the  estate  by  way  of  lien  for  the  remainder 
of  the  unpaid  purchase  money  to  the  exclusion  of 
the  judgment  creditor.'* 


REGISTERING   OR   OMITTING    TO    REGISTER.     f^^AS*  ^' 

L     576. 

Although  it  has  been  held  that  the  widow  of  a 
vendee,  who,  immediately  mortgaged  back  to  the 
vendor  to   secure   the  payment  of  the   purchase 
money,  was  entitled  to  dower  as  against  the  mort- 
gagee (1),  yet  the  judgment  in  Potts  v.  Meyers  was 
not  unanimous,  and  it  was  admitted  that  the  doc- 
trine enunciated  savoured  of  injustice,  attention 
being  drawn  to  the   fact  that  in   many  of  the 
American  Courts  it  had  been  held  that  in  such  a- 
case  the  wife  would  have  no  dower.     The  case  of 
Ruttan  V.  Levisconte  rested  upon  the  decision  in 
Potts  V.    Potts  V.  Mayers,  the  authority  of  which  has  been 
owrSed.  'virtually  over-ruled  by  a  late  case,  which  decides 
that  the  widow  of  a  mortgagor,  who  had  given 
several  mortgages  upon  his  lands,  some  of  the 
mortgages  being  given  to  secure  unpaid  purchase- 
money,  and  others  to  secure  payment  of  money 
borrowed,   is  entitled  to  dower  upon  the  sale  of 
the  lands  under  a  decree  out  of  the  amount  real- 
ized, deducting  however  therefrom  the  amount  of 
the  mortgages  given  to  secure  the  unpaid  purchase 
money  (2).     It  may  also  be  observed  that  as  an 
execution  creditor  is  not  a  purchaser  within  the- 
meaning  of  the  Registry  Act,  he  clearly  has  no 
equity  against  the  mortgage  given  to  the  vendor 
to  secure  balance  of  purchase  money  (8). 
Sheriff  It  is  expected  that  the  execution  creditor  should 

^S""  P^*^*  ^^*  ^  *^®  Sheriflf  the  lands  of  the  debtor^ 
after  lands  but  his  failure  to  do  so  will  not  excuse  the  Sherifif 
*  from  responsibility,  if  by  reasonable  enquiries  he- 
could  have  ascertained  the  fact ;  and  notice  to  the 
Deputy  Sheriff  of  such  lands  is  equivalent  to  notice- 

(1)  Potts  V.  Meyers,  14  U.  C.  B.,  499,  Bobinson  C.  J.  dUsenr^ 
tienU ;  Lynch  ▼.  O'Hara,  6  U.  C.  P.,  259. 

(2)  Be  Hopkins,  Barnes  v.  Hopkins,  16  U.  C.  L.  J.,  (N.  S.),  55^ 

(3)  See  remarks  of  Spragge  V.  C .  Montreal  Bank  y.  Baker^ 
9  Or.,  at  p.  107. 
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io  the  Sheriff  (1).  A  Sheriff's  deed,  being  but  a 
•completion  of  the  sale,  is  only  good  for  lands  actu- 
itUy  sold  ;  and  a  person  is  not  estopped  from  show- 
ing by  parol  that  lands  purporting  to  be  thereby 
<}onveyed  were  not  sold.  If  it  cannot  be  ascertain- 
-ed  from  the  deed  what  was  and  what  was  not  sold, 
the  deed  is  bad  (2). 

A  Sheriff's  sale  under  an  execution  being  within  Sheriff'B 
the  Statute  of  Frauds  should  be  evidenced  by  a  within 
-conveyance,  as  required  by  that  statute  (3),  and^^*'-^^-' 
must  be  under  the  hand  and  seal  of  th^  Sheriff. 
The  statute  imposes  upon  the  Sheriff  the  duty  of 
selling,  but  the  necessity  for  conveyance  arises 
from  the  general  law  regulating  the  transfer  of 
Teal  estate ;  and  the  provisions  of  Registry  Act  are 
AS  applicable  to  such  conveyances  as  to  any  other 
description  of  deed  (4).     The  deed  should  be  exe-?yf^<>"* 
«uted  by  the  Sheriff,  and  be  under  his  seal  of  office,  outed. 
A  deed,  executed  by  a  Deputy  Sheriff,  for  lands  sold 
under  an  execution,  after  the  death  of  the  Sheriff 
io  whom  the  deed  was  directed,  and   after  the 
Appointment  of  a  new  Sheriff,  is  void  (5).     It  was 
iormerly  held  that  a  sale  made,  and  conveyance 
<«xecuted,  by  a  Sheriff  while  out  of  office  at  the 
date  of  the  sale  and  conveyance  was  valid,  provid- 
ed that  while  in  office  he  had  acted  upon  the  writ 
to  an  extent  amounting  in  law  and  fact  to  an 
inception  in  the  execution  of  it,  and  had  duly  fol- 

(1)  Hatchings  et  al.  v.  Ruttan,  6  U.  C.  P.,  462  ;  McDonald  y. 
Cameron,  13  Gr.,  84:  see  Fitzgibbon  v.  Duggan,  11  Gr.,  188. 

(2)  Doe  d.  MiUer  v.  Tiffany,  5  U.  0.  R.,  79. 

(3)  Doe  d.  Tiffany  v.  Miller,  10,  U.  C.  R.,  81  per  Bums  J. ; 
IVitham  v.  Smith  6  Gr.,  203  ;  Doe  d.  Moffat  v.  Hall,  Tay.,  610 ; 
3iingaye  v.  Corbett,  14  U.  C.  P.,  667 ;  Doe  d.  Hughes  v.  Jones, 
«  M.  &  W.,  872. 

(4)  Doe  d.  Brennan  v.  O'Neil,  4  U.  C.  R.,  8 ;  Bruyere  v.  Knox, 
S  V.  C.  P.,  620 ;  Waters  v.  Shade.  2  Gr.,  427 ;  see  Doe  d. 
Hughes  V.  Jones  supra  per  Alderson  B.,  p.  377. 

(6)  Doe  d.  Campbell  y.  Hamilton,  6  0.  S.,  88. 
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from  the  heir  or  executor  would  be  entited  to  pri- 
ority over  an  unregistered  purchaser  from  the 
deceased  (1).  A  purchaser  from  a  party  appar- 
ently entitled  by  devolution  or  act  of  law,  who 
registers  his  deed,  will  not  be  defeated  by  a  prior 
unregistered  deed  of  the  ancestor,  or  by  his  will, 
if  the  same  be  not  registered  in  pursuance  of  this 
•  section  (2).  A  person  who  purchases  land  from 
the  heir-at-law  with  notice  of  the  terms  of  the  will, 
but  under  an  erroneous  impression  as  to  its  proper 
constructi(m,  cannot  set  up,  as  against  the  claim- 
ant under  the  will,  the  defence  of  a  purchaser  for 
value  without  notice  (3). 

Under  the  New  Brunswick  Registry  Act  it  has 
been  held,  that  a  deed  from  an  administrator,  under 
license  to  sell  for  payment  of  debts,  was  valid 
against  a  bona  ^'le  purchaser,  for  value,  from  the 
heir;  although  the  deed  of  the  latter  was  first  reg- 
istered, and  the  application  for  the  license  was 
not  made  until  nine  years  after  the  death  of  the 
ancestor  (4). 

In  1881  A.  devised  his  farm  to  his  widow  in  fee, 
and  left  her  in  possession.  The  will  was  never 
registered,  and  shortly  after  the  testator's  death 
his  eldest  son  and  heir  went  into  possession  with 
his  mother,  and  so  continued  until  his  mother's 
death  in  1854 ;  the  son  managing  the  farm,  and 
being  the  reputed  owner  during  this  period.  After 
his  mother's  death  he  was  in  sole  possession,  and 
in  1862  he  mortgaged  the  premises  to  a  person 
who  had  no  notice  of  the  unregistered  will,  or  of 
the  widow's  title  ;  it  was  held,  affirming  the  decree 

David  Con.  yoI.  2,  770.  (u)  dissenting  from  Mr.  Dart. 
Bythewood  Conv.,  692;  see  Blades  v.  Blades,  1  Eq.  Ca. 
Ab.,  368,  pt.  12. 

Smith  V.  Bonnisteel,  13  Gr.;  29. 

Doe  d.  Bowen  y.  iiobertson,  5  Allen,  134. 


(2) 

.b.,3j 

(8) 

(4) 


^H^X.-j  DEEDS   ON    SALE   FOR   TAXES.  281 

Iq  the  Court  below,  that  the  widow's  heirs  could 
not  claim  the  property  against  the  mortgagee  (1). 

The  best  evidence  of  intestacy  is  the  production 
of  the  letters  of  administration  (2), 

76.  Every  deed  made  by  a  Treasurer   or  other  officer  for 
arrears  of  taxes  shall  be  registered  within  eighteen  months  after 
the  sale  by  suoh  Treasurer  or  other  officer ;  and   all  deeds  of  Registry 
lands  sold  under  process  issued  from  any  of  the  Courts  of  Law  of  deeds 
or  Equity  in  Ontario  shall  be  registered  within  six  months  after  on  sales 
the  sale  of  suoh  lands ;  shall  not  be  deemed  to  have  preserved  for  taxes, 
their  priority  as  against  a  purchaser  in  good  faith  who  has  reg-  other 
istered  his  deed  prior  to  the  registration  of  such  deed  from  the  gij^g 
Treasurer  or  other  officer.    81  V.,  c    20,  s.  68.    See  also  R^-  xuxderptO' 
Stat,  c.  180,  s.  151.  oess  of 

This  section  makes  provision  for  the  registration  Court, 
of  two  classes  of  instruments  ;  the  one  comprised  ^^J^*" 
of  deeds  of  land  sold  for  arrears  of  taxes;   the  section, 
other  embodying  deeds  of  land  sold  under  process 
issuing  from  the  several  Courts  of  Law  and  Equity, 
Purchasers  under  the  former  class  must,  in  order 
to   preserve   their  priority,    eflFect   a   registration 
within  eighteen  months  from  the  date  of  the  sale 
by  the   Treasurer   or  other  officer ;    while   those 
claiming  under  the  latter  class  are  allowed  but  six 
months  after  date  of  sale  for  that  purpose.     As  it 
will  be  more  convenient  to  consider  the  instru- 
ments mentioned  in  this  section  in  the  order  refer- 
red to  therein,  the  subject  of  deeds  for  land  sold 
for  arrears  of  taxes  will  first  claim  our  attention. 

The  authority  to  sell  lands  for  arrears  of  taxes  Origin  of 
was  originally  conferred  by  the  Act  6.  Geo.  1^-,^^%^^ 
cap.  7,  by  which  Act  the  Clerk  of  the  Peace  in  taxes, 
each  district  was  required,  upon  receiving  returns,  ©.  7. 
from  the  several  Treasurers  of  lands  chargeable 
-with  arrears  of  taxes  in  such  district,  to  issue  a 
"writ  directed  to  the  Sheriff  of  the  district,  requir- 
ing him  to  levy  the  amount  of  arrears  together 

(1)  Stephens  t.  Simpson,  12  Gr.,  433 ;  15  Gr.,  594 ;  see  Bykert 
^.MiUer,14Gr.,25. 

(2)  Dart  V.  &  P.,  5  Ed.,  811. 

19 
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from  the  heir  or  executor  would  be  entited  to  pri- 
ority over  an  unregistered  purchaser  from  the 
deceased  (1).  A  purchaser  from  a  party  appar- 
ently entitled  by  devolution  or  act  of  law,  who 
registers  his  deed,  will  not  be  defeated  by  a  prior 
unregistered  deed  of  the  ancestor,  or  by  his  will, 
if  the  same  be  not  registered  in  pursuance  of  this 
•  section  (2).  A  person  who  purchases  land  from 
the  heir-at-law  with  notice  of  the  terms  of  the  will, 
but  under  an  erroneous  impression  as  to  its  proper 
construction,  cannot  set  up,  as  against  the  claim- 
ant under  the  will,  the  defence  of  a  purchaser  for 
value  without  notice  (3). 

Under  the  New  Brunswick  Registry  Act  it  has 
been  held,  that  a  deed  from  an  administrator,  under 
license  to  sell  for  payment  of  debts,  was  valid 
against  a  bona  Mc  purchaser,  for  value,  from  the 
heir;  although  th«  deed  of  the  latter  was  first  reg- 
istered, and  the  application  for  the  license  was 
not  made  uutil  nine  years  after  the  death  of  the 
ancestor  (4). 

In  1881  A.  devised  his  farm  to  his  widow  in  fee, 
and  left  her  in  possession.  The  will  was  never 
registered,  and  shortly  after  the  testator's  death 
his  eldest  son  and  heir  went  into  possession  with 
his  mother,  and  so  continued  until  his  mother's 
death  in  1854 ;  the  son  managing  the  farm,  and 
being  the  reputed  owner  during  this  period.  After 
his  mother's  death  he  was  in  sole  possession,  and 
in  1862  he  mortgaged  the  premises  to  a  person 
who  had  no  notice  of  the  unregistered  will,  or  of 
the  widow's  title  ;  it  was  held,  affirming  the  decree 

David  Con.  vol.  2,  770.  (u)  dissenting  from  Mr.  Dart. 
Bythewood  Conv.,  692 ;  see  Blades  v.  Blades,  1  Eq.  Ca. 
Ab..  868,  pt.  12. 

(3)  Smith  V.  Bonnisteel,  13  Gr.;  29. 

(4)  Doe  d.  Bowen  v.  iiobertson,  5  Allen,  134. 


(2) 
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in  the  Court  below,  that  the  widow's  heirs  could 
not  claim  the  property  against  the  mortgagee  (1). 

The  best  evidence  of  intestacy  is  the  production 
of  the  letters  of  administration  (2). 

76.  Every  deed  made  by  a  Treasurer  or  other   officer  for 
arrears  of  taxes  shall  be  registered  within  eighteen  months  after 
the  sale  by  such  Treasurer  or  other  officer ;  and  all  deeds  of  Registry 
lands  sold  under  process  issued  from  any  of  the  Courts  of  Law  of  deeds 
or  Equity  in  Ontario  shall  be  registered  within  six  months  after  on  sales 
the  sale  of  such  lands ;  shall  not  be  deemed  to  have  preserved  for  taxes, 
their  priority  as  against  a  purchaser  in  good  faith  who  has  reg-  other 
istered  his  deed  prior  to  the  registration  of  such  deed  from  the  qq}qq 
•Treasurer  or  other  officer.    81  V.,  c    20,  s.  68.    See  also  Rev.  ^^j^^Q^mO' 
Stat.,  c.  180,  8.  151.  cess  of 

This  section  makes  provision  for  the  regi  stration  Court, 
of  two  classes  of  instruments  ;  the  one  comprised  ^on^^*' 
of  deeds  of  land  sold  for  arrears  of  taxes;   the  section, 
other  embodying  deeds  of  land  sold  under  process 
issuing  from  the  several  Courts  of  Law  and  Equity. 
Purchasers  under  the  former  class  must,  in  order 
to   preserve   their  priority,    effect   a   registration 
within  eighteen  months  from  the  date  of  the  sale 
by  the   Treasurer   or  other  oflBcer ;    while   those 
claiming  under  the  latter  class  are  allowed  but  six 
months  after  date  of  sale  for  that  purpose.     As  it 
will  be  more  convenient  to  consider  the  instru- 
ments mentioned  in  this  section  in  the  order  refer- 
red to  therein,  the  subject  of  deeds  for  land  sold 
for  arrears  of  taxes  will  first  claim  our  attention. 

The  authority  to  sell  lands  for  arrears  of  taxes  Origin  of 
was  originally  conferred  by  the  Act  6.  Geo.  IV.,  J^Tfor**^ 
cap.  7,  by  which  Act  the  Clerk  of  the  Peace  in  taxes, 
each  district  was  required,  upon  receiving  returns,  ©.  7. 
from  the  several  Treasurers   of  lands  chargeable 
with  arrears  of  taxes  in  such  district,  to  issue  a 
writ  (directed  to  the  Sheriff  of  the  district,  requir- 
ing him  to  levy  the  amount  of  arrears  together 

(1)  Stephens  v.  Simpson,  12  Gr.,  433 ;  15  Gr.,  594  ;  see  Bykeri 
▼.  MiUer,14Gr.,25. 

(2)  Dart  V.  &  P.,  5  Ed.,  811. 
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against  a  Sheriff,  to  compel  him  to  execute  a  con-  ^^  \^ 
veyance  of  property  sold  by  him  under  an  execu-  execute 
tioD,  to  which  bill  the  execution  debtor  should  be^®^* 
made  a  party  ^1) ;  and  will  also  in  case  of  miscon- 
duct or  fraud,  of  the  Sheriff,  set  aside  a  sale  and 
conveyance  by  him  (2).     The  Courts  of  Common 
Law  have  also  summary  control  over  the  Sheriff, 
as  an  oflBcer  of   these  Courts  (3).    Where  good 
cause  is  shown,  the  Court  will,  after  a  sale  of  lands 
under  execution,  prevent  an  assignment   by  the 
Sheriff  to  the  purchaser  (4). 

Prior  to  the  passing  of  the  Registry  Act  of  1865,  No  fixed 
na  limitation  existed,    within   which  a   Sheriff's  register 
deed  was  required  to  be  registered  ;  such  a  <^©®<i>^eed^* 
though  unregistered,  could  not  be  defeated  by  any  fore  Reg. 
subsequent  conveyance  made  by  the  party  whose  ^ggg^ 
land  had  been  sold  by  the  Sheriff  (5). 

A  sale  by  a  Sheriff,  under  an  execution  against  J^<>^er  <>f 
the  husband,  does  not  affect  the  wife's  right  to  wife  not 
dower  (6).  *«^«*®^- 

A  mortgage  by  the  husband  and  wife  of  the 
wife's  lands  having  been  registered  without  any 
acknowledgment  by  the  wife  of  her  willingness  to 
part  with  her  estate,  as  required  by  statute,  and 
the  Sheriff  having,  after  such  mortgage  and  regis- 
tration thereof,  sold  and  conveyed  the  husband's 
interest  in  the  land  under  a  Ji-fa,  the  deed  to 
the  purchaser  was  registered  after  the  re-execu- 
tion of  the  mortgage  and  the  due  acknowledgment 
by  the  wife.  The  mortgage,  however,  was  not 
re-registered  after  such  re-execution  and  acknow- 

(1)  Witham  v.  Smith,  5  Gr..  203. 

(2)  McGill  V.  McGloshlan,  6  Gr..  324. 

(3)  In  re  Campbell,  et  a/.,  10  U.  C.  R  .  641 ;  see  Bethune  v. 
Corbett.  18  U.  C.  R.,  498. 

(4)  Bank  of  Upper  Canada  v.  Miller.  H.  T.,  3.  Vic. 
(6)  See  Burnham  v.  Daly.  11  U.  C.  R..  211. 

(6)  Draper  on  Dcwer  45  ;  Walker  v.  Fowers,  M.  T.,  4  Vie. 
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ledgment.   It  was  held  that  the  interest  of  the  hus- 
band in  the  land  passed  to  the  purchaser  under 
the  Sheriflf^s  deed,  to  the  exclusion  of  the  mort- 
gagee (1). 
Wills  issu.     Under  the  Execution  Act  (2)  decrees  and  orders 
Court  of    of  the  Court  of  Chancery  and  orders  and  rules  of 
Chancery,  ^y^^  Superior  and  County  Courts  for  the  payment 
of  money,  costs,  charges  or  expenses  are  enforce- 
able by  Writs  of  Fieri  Facias  and  Venditoni  Ex- 
ponas, to  be  issued  at  the  instance  of  the  person 
entitled  to  receive  payment ;  and  the  proceedings 
upon  such  writs  are  similar  to  those  in  other  cases. 
Writ  of     Lands,  however,  cannot  be  sold  under  a  writ  of 
s^ues  a  ggq^jpg^,.Q^^JQjj  (3)^     ^  mortgagee  paying  off  a  prior 
execution   has  a  lien   therefor   on  the   lands,  as 
against  a  subsequent  execution  creditor  (4). 

Sales  for  77.  Where  deeds  for  land  sold  for  taxes,  or  ander  process  of 

taxes  be-  law,  before  the  fourth  day  of  March,  one  thousand  eight  hundred 
fore  4th  and  sixty-eight,  have  not  been  registered  within  one  year  after 
March,  the  said  day.  the  parties  respectively  claiming  under  any  snoh 
1S68.  sales  shall  not  be  deemed  to  have  preserved  their  priority  as 

against  a  purchaser  in  good  faith  who  has  acquired  priority  of 

registration.    31  V.,  c.  20,  s.  59. 

Operation  Section  seventy-six  ante  applies  to  deeds  for 
'  lands  sold  for  taxes  or  under  process  of  law  subse- 
quent to  the  fourth  day  of  March,  1868  ;  deeds  of 
this  class  relating  to  lands  sold  prior  to  that  date 
are  provided  for  by  this  section,  which  requires 
their  registration  on  or  before  the  fourth  day  of 
March,  1869,  in  order  to  retain  priority.  As  has 
already  been  remarked  in  connection  with  the  pre- 
ceding section,  registration  of  Sheriff's  deeds, 
either  for  taxes  or  under  process,  was  not  compul- 
sory prior  to  the  Registry  Act  of  1866.  By  the 
fifty-seventh  section  of  that  statute  it  was  provided, 

Moffatt  v.  Green,  4  U.  C.  P.,  40?. 

Rev.  Stat.  (Ont.),  cap.  66,  sec.  72. 

Nelson  v.  Nelson,  6  P.  R.,  194,  Myers  v.  Myers,  81  Or.  214. 

Trust  &  Loan  Go.  v.  Outhbert,  14  Gr.,  410. 
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that  all  deeds  for  lands  sold  for  taxes,  under  pro- 
<3e88  of  law,  prior  to  the  passing  of  that  Act  (1), 
«hould  be  registered  within  one  year  from   that 
date,  otherwise  parties  claiming  under  such  sales 
should  not  be  deemed   to   have  preserved  their 
priority  as  against  a  purchaser  in  good  faith  who 
might    have    acquired    priority    of    registration. 
When  the  Registry  Act  of  1868  was  enacted,  it 
was  provided  by  the  fifty-ninth  section  of  that  Act, 
(of  which  t)ie  present  section  is  a  re-enactment), 
that  deeds  for  land  sold  for  taxes  or  under  process 
of  law,  prior  to  the  fourth  day  of  March  1868,  (the 
date   when  that   statute  was   passed),  should  be 
registered  within  one  year  thereafter  to  preserve 
^uch  priority.     The  effect  of  the  fifty  ninth  section 
of  the  Registry  Act  of  1861  being  retrospective,  was 
to  extend  the  period  for  the  registration  of  the 
Sheriflf*s  deeds  for  lands  sold  for  taxes  or  under 
process  prior  to  the  eighteenth  day  of  September 
1865   to  the   fourth  day  of  March  1869 ;  so  that 
a    deed,    though    registered    subsequent    to    the 
eighteenth  day  of  September  1865,  bat  prior  to 
the  fourth  day  of  March  1869,  would  retain  prior- 
ity as  against  the  persons  mentioned  in  the  fifty- 
seventh  section  of  the  Registry  Act  of  1865  and 
fifty-ninth   section   of  the   Registry  Act  of  18o3, 
except  as  against  such  persons  who  had  acquired 
rights  under  the  former  Act,  prior  to  the  passage 
of  the  latter. 

This  section  is  a  declaration  of  the  Legislature  object 
that  all  such  deeds  shall  be  registered;  "and  the JJ^'^^jJ*^ 
object  and  intention  of  the  framers  of  the  section  ed  by  it. 
were,  that  if  such  deeds  were  not  registered  at  the 
time  of  the  passing  of  the  Act,  they  should  be 
registered  within  one  year  thereafter;  otherwise 
(1)  18th  September,  I860. 
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parties  claiming  title  under  such  deeds  should  lose 

their  priority  of  title,  as  against  a  purchaser  in 

good  faith,  that  is,  one  who  purchases  in  ignorance 

of  the  tax  title  of  the  Sheriff's  vendee  *'  (1). 

Omission       ^s  actual  notice  displaces  registration,  it  is  clear- 
to  register^,    i  -i.  At-  i_  i_  •  .    .i      i. 
under  this  that  if  the  purchaser  who  acquires  priority  of  reg- 

d^*8  not  istration  is  aware  of  the  existence  of  the  Sheriff's  or 
invalidate  Treasurer's  deed,  he  will  not  be  entitled  to  plead 
quent^  this  or  the  preceding  section  in  his  favour,  though 
parly  has  guch  deed  be  unregistered  (2) ;  and  it  is  essentia^ 
furthermore,  that  he  should  have  given  value  (3). 

The  words  in  the  section  **  shall  not  be  deemed 
to  have  preserved  their  priority "  necessarily 
imply  a  recognition  that  the  parties  claiming 
under  such  deeds  have  a  priority,  which  might  be 
lost  or  defeated,  if  unregistered  at  the  time  of  the 
passing  of  the  respective  Registry  Acts,  and  so 
remaining  unregistered  for  a  year  thereafter. 

It  was  held,  that  a  Sheriff's  deed  having  been 
registered  before  the  Act  of  1865  was  passed,  it 
was  not  necessary  to  re-register  it  under  the 
fifty-ninth  section  of  the  Registry  Act  of  1868  (4). 
Priority  is  The  priority  of  the  purchaser  under  such  deeds 
tiUe.^  means  **  priority  of  title ;"  the  priority  of  the 
subsequent  purchaser  means  priority  of  registra- 
tion (5).  *'The  Legislature  were  probably  led  to 
introduce  this  exceptional  provision  as  regards 
Sheriff's  deeds  from  the  consideration,  that  they 
were  out  of,  and  collateral  to,  the  ordinary  chain 
of  title,  and  that  therefore  it  was  not  unreasonable 
to   give  registered   purchasers  protection  against 

(1)  Per  Morrison  J.,  Jones  y.  Cowden,  84  U.  C.  R.,  p.  365. 

(2)  Peck  V.  Bucke,  2  Chy.  Cham.  R.,  294;  Jones  v.  Cowden 
iupra. 

(3)  Doe  d.  Proudfoot  v.  McRae,  6  O.  S.,  602. 

(4)  Per  Morrison  J..  Jones,  v.  Cowden,  34  U.  C.  R.,  p.  865. 
(6)  8.  C.  per  Richards  C.  J. 
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them  to  an  extent  which  was  not  thought  war- 
ranted as  regarded  grantees  to  whom  the  title 
could  be  traced,  and  where  possession  of  the  title 
deeds  would  be  some  notice  to  purchasers  "  (1). 

**A  purchaser  in  good  faith**  has  reference  to  one  ^J^*^ 
who   purchases   in  good   faith,  and  registers  his 
deed  subsequent  to  the  Act. 

'*  The  object  and  intention  of  the  Legislature 
was  to  compel  all  parties  for  the  future  to  register, 
if  they  wished  to  avoid  being  cut  out  by  subse- 
quent purchasers,  and  to  render  it  unnecessary  for 
such  interested  purchasers  to  look  beyond  the  Reg- 
istry ;  and  they  extended  the  provision  of  the  law 
A&  to  tax  sales  to  past  deeds,  giving  the  parties 
interested  a  reasonable  time  to  comply  with  its 
requirements,  before  they  should  be  brought  within 
its  operation  '*  (2). 

A  SheriflF  sold  the  land  in  question  for  arrears 
of  taxes  to  the  plaintiff,  on  the  ninth  day  of 
October,  1860,  and  gave  a  certificate  of  such  sale 
to  the  latter.  For  some  reason,  not  explained,  the 
plaintiff  did  not  obtain  his  deed  until  the  seven- 
teenth day  of  September,  1866,  on  which  day  he 
Tegistered  it  being  within  a  year  from  the  passage 
of  the  Registry  Act  of  1865.  There  was  no  proof 
of  any  neglect  or  misconduct  on  his  part  in  not 
procuring  the  deed  sooner.  It  was  held,  that  the 
delay  in  registering  did  not,  under  the  fifty-first 
section  of  that  Act,  avoid  the  deed  as  against  the 
purchaser  of  the  land  who  had  first  registered : 
that  tbe  deed,  not  having  been  questioned  within 
the  time  limited  by  the  protecting  statutes  in  force 
At  that  time  (3),  was  within  their  operation ;  and 


(1)  S.  C.  86  U.  C.  R.,  p.  602,  per  Strong  J. 

(2)  lb.  per  Burton  J.,  p.  608. 

(3)  29-30  Vic,  cap.  63,  sec.  166, 


that  the  p'a:r,tl5.  w;,-^  La-l   trj-zbi  e;€c;i::ier:t  in 
1%T'».  was  en::tVl  V>  ree»Ter    1  . 

Kti-  tt/y  T^.  7'J>e  i»«;«Ua:-  vE    o-f   ity  2»«r:=*ext  ^rjier  t>-«  Act.  ;r 

t/^  t^  iil.1  forii-.^  A*-l.  -f-i-..  a.  £,--*it  jjii  ki  Law.  ecr.«iii^3c  :.'Cf£*  cf 

tjfc'>r  to   i*  ib«r   d^tT   of  eT*TT   t*«i*trmr  k«<  ia  rv^sf^er  «et 
*  u^Uroic^Lt.  except  '^d  »:«cb   pr^cf  **  3  pe^^sv*  67  uus  Ad. 

;>!  V, .  e.  ifO.  •.  W  ;  36  v.,  c  17.  1.  4. 

TbtAa        Onf  of  the  principal  objects  aiin€d  at  by  the 
j^2/    Eegistnr  Act  is  to  give  informatioDf  and  to  impute 
notice  thereof  to  erery  one  desiring  to  ascertain 
whether  there  has  been  any  prior  conveyance  or 
encnmbrance  of  land  described  in  any  registered 
instrument ;  sach  registered  insirament  operating 
as  notice  tiiereof  to  all  parties  claiming  any  inter- 
est in  the  parcel  of  land  subsequent  to  the  regis- 
tration, in  as  full  and  effectual  a  manner,  as  if 
such  person  had,  in  fact,  received  the  most  direct, 
positive  and  actual  notice  of  the  instrument  itself. 
Prior  to        Prior  to  the  enacting  of  13-14  Vic,  cap.  63  it  was 
e.  68  Mg. '  held,  in  analogy  with  the  decisions  under  the  several 
^7T?f  English  Acts,  that  registration  was  not  notice  in 
'  this  Province  (2) ;  and  an  answer,  filed  prior  U> 
that  Act  coming  into  force,  pleading  that  the  de- 
fendant was    an  innocent    purchaser,   was  held 
to  be  a  good  defence,  notwithstanding  that  the 
Bai  dooe  plaintiff's  title  was  registered  (3).     Such  a  plea 
f^^g^  I,  cannot  now  be  set  up  as  against  a  duly  registered 
nottoe  in   deed,  whether  the  title  conveyed  thereby  be  legal 
or  equitable  in  its  nature  (4).     By  the  eighth  sec- 
tion of  the  statute  referred  to  it  was  provided,  that- 
the  registry  of  any  instrument  under  that  act,  or 
the  Registry  Act  of  1846,  affecting  any  lands^ 
should,  in  Equity,  constitute  notice  of  such  instru- 

II)  Carroll  y.  Burgess,  40  U.  0.  B.,  881. 
2)  Street  t.  Commercial  Bank  of  Canada,  i;Or.,  169. 
8)  Kay  v.  Wilson,  24  Gr..  212. 
4)  Eyre  t.  Dolphin,  2  Ball  &  B.,  800. 
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ment  to  all  persons  claiming  any  interest  in  such 

lands   subsequent  to   such   registry.     Under   the  As  well 

bofors  fts 

Consolidated  Statutes  (U.  C),  cap.  89  it  was  held,  giuce  that 
that  registration  was  notice,  in  Equity,  of  all  instru-  ^<**- 
ments  registered  before,  as  well  as  since  registra- 
tion was  made  notice ;  and  that  registration  of  a 
mortgage  of  unpatented  lands  under  8  Vic,  cap.  8, 
sec.  9,  was  notice  to  subsequent  purchasers, 
whether  the  patent  had,  or  had  not,  issued  under 
a  sion  of  the  Heir  and  Devisee  Commission  (1), 
''While  the  act  declares  that  registration  shall  be 
notice,  it  does  not  provide  that  notice  of  an  unreg- 
istered conveyance  shall  not  affect  a  registered 
conveyance  or  judgment ;  and  we  must  take  it 
that  tbe  legislature  had  knowledge  of  the  doctrine 
of  a  Court  of  Equity  on  this  head ;  and  indeed 
they  appear  to  have  had  it  expressly  under  consid- 
eration, when  they  declared  that  registration 
should  be  notice  (2)." 

It  was  at  one  time  thought  that  this  section  Objeet  of 
appeared  to  limit  the  power  of  a  Court  of  Equity  tiJn. 
to  grant  relief,  and  not  to  transfer  that  power  to  a 
Court  of  Law ;  and  its  effect,  in  conjunction  with 
the  eighty  first  section  was  said  to  be  "not  to  limit 
the  legal  rights  of  parties  claiming  under  subse- 
quent registered  deeds,  but  rather  to  confine  the 
rights  of  a  Court  of  Equity  to  grant  relief  to  those 
cases,  in  which  there  was  actual  notice ;  and  not 
merely  such  notice  as  ought  to  have  put  the  party 
on  enquiry"  (8).  It  has,  howevei*,  since  been 
determined,  that  the  effect  of  actual  notice  is  not 
confined  to  a  Court  of  Equity,  but  is  available  in  a 
Court  of  Law  ;  and  that  therefore  a  non- registered 

(1)  Vance  v.  Oammings,  18  Gr.,  26. 

(2)  Bank  of  Montreal  v.  Baker,  9  Gr.,  p.  801  per  Vankoaghnet  0. 

(3)  Bondy  V.  Fox.  29  U.  C.  B.,  72  per  Richards  C.  J. 
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that  the  plaintiff,  who  had  brought  ejectment  in 
1870,  was  entitled  to  recover  (1). 

Registry  78.  The  registration  of  any  instrument  under  this  Act,  or 

to  be  any  former  Act,  shall,  in  Equity  and  at  Law,  constitute  notice  of 

notice.        such  instrnment,  to  all  persons  claiming  any  interest  in  such 
lands,   subEequent    to   such  registration,   notwithfetanding  any 
defect  in  the  proof  for  registration,  but  nevertheless  it  shall  con- 
tinue to  be  the   duty   of  every  Begistrar  not  to  register  any 
*  instrument,  except  on  such  proof  as  is  required  by  this  Act. 

81  V. ,  c.  20,  s.  66  ;  86  V.,  c.  17,  s.  4. 

The  Act        One  of  the  principal  objects  aimed  at  by  the 
iSSce?      Registry  Act  is  to  give  information,  and  to  impute 
notice  thereof  to  every  one  desiring  to  ascertain 
whether  there  has  been  any  prior  conveyance  or 
encumbrance  of  land  described  in  any  registered 
instrument ;  such  registered  instrument  operating 
as  notice  thereof  to  all  parties  claiming  any  inter- 
est in  the  parcel  of  land  subsequent  to  the  regis- 
tration, in  as  full  and  effectual  a  manner,  as  if 
such  person  had,  in  fact,  received  the  most  direct, 
positive  and  actual  notice  of  the  instrument  itself. 
Prior  to        Prior  to  the  enacting  of  18-14  Vic,  cap.  68  it  was 
c.  63  T^y  ^^W»  i^  analogy  with  the  decisions  under  the  several 
***r  ^  English  Acts,  that  registration  was  not  notice  in 
*  this  Province  (2) ;  and  an  answer,   filed  prior  ta 
that  Act  coming  into  force,  pleading  that  the  de- 
fendant  was    an  innocent    purchaser,   was   held 
to  be  a  good  defence,  notwithstanding  that  the 
Butsinoe  plaintiff's  title  was  registered  (8).     Such  a  plea 
re^tiy  is  <^^^^ot  now  be  Set  up  as  against  a  duly  registered 
notioein   deed,  whether  the  title  conveyed  thereby  be  legal 
or  equitable  in  its  nature  (4).     By  the  eighth  sec- 
tion of  the  statute  referred  to  it  was  provided,  thai 
the  registry  of  any  instrument  under  that  act,  or 
the  Registry  Act  of  1846,  affecting  any  lands,, 
should,  in  Equity,  constitute  notice  of  such  instru- 

(1)  Carroll  y.  Burgess,  40  U.  C.  B.,  881. 

i2)  Street  v.  Commercial  Bank  of  Canada,  1  ^Gr.,  169. 

8)  Kay  v.  Wilson,  24  Gr..  212. 

4)  Eyre  t.  Dolphin,  2  Ball  &  B.,  800. 
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ment  to  all  persons  claiming  any  interest  in  such 
lands   subsequent  to   such   registry.     Under  the  As  well 

bdforo  fts 

Consolidated  Statutes  (U.  C),  cap.  89  it  was  heldjgiuce  that 
that  registration  was  notice,  in  Equity,  of  all  instru-  ^®*- 
ments  registered  before,  as  well  as  since  registra- 
tion was  made  notice ;  and  that  registration  of  a 
mortgage  of  unpatented  lands  under  8  Vic,  cap.  8, 
sec.  9,  was  notice  to  subsequent  purchasers, 
whether  the  patent  had,  or  had  not,  issued  under 
a  sion  of  the  Heir  and  Devisee  Commission  (1), 
"While  the  act  declares  that  registration  shall  be 
notice,  it  does  not  provide  that  notice  of  an  unreg- 
istered conveyance  shall  not  affect  a  registered 
conveyance  or  judgment ;  and  we  must  take  it 
that  the  legislature  had  knowledge  of  the  doctrine 
of  a  Court  of  Equity  on  this  head ;  and  indeed 
they  appear  to  have  had  it  expressly  under  consid- 
eration, when  they  declared  that  registration 
should  be  notice  (2)." 

It  was  at  one  time  thought  that  this  section  Obje€t  of 
appeared  to  limit  the  power  of  a  Court  of  Equity  tion.*^^ 
to  grant  relief,  and  not  to  transfer  that  power  to  a 
Court  of  Law ;  and  its  effect,  in  conjunction  with 
the  eighty  first  section  was  said  to  be  "not  to  limit 
the  legal  rights  of  parties  claiming  under  subse- 
quent registered  deeds,  but  rather  to  confine  the 
rights  of  a  Court  of  Equity  to  grant  relief  to  those 
cases,  in  which  there  was  actual  notice ;  and  not 
merely  such  notice  as  ought  to  have  put  the  party 
on  enquiry*'  (8).  It  has,  however,  since  been 
determined,  that  the  effect  of  actual  notice  is  not 
confined  to  a  Court  of  Equity,  but  is  available  in  a 
Court  of  Law  ;  and  that  therefore  a  non- registered 

(1)  Vance  v.  Cummings,  13  Gr.,  25. 

(2)  Bauk  of  Montreal  v,  Baker,  9  Gr.,  p.  301  per  Vankoaghnet  G. 

(3)  Bondy  V.  Fox.  29  U,  C.  B..  72  per  Biohards  C.  J. 
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that  the  plaintiff,  who  had  brought  ejectment  in 
1870,  was  entitled  to  recover  (1). 

Registry  78.  The  registration  of  any  instrument  under  this  Aet,  or 

to  be  any  former  Act,  shall,  in  Equity  and  at  Law,  constitute  notice  of 

notice.        such  instrument,  to  all  persons  claiming  any  interest  in  such 
lands,   subsequent    to   such  registration,  notwithstanding  any 
defect  in  the  proof  for  registration,  but  nevertheless  it  shall  con- 
tinue to  be  the  duty  of  every  Begistrar  not  to  register  any 
*  instrument,  except  on  such  proof  as  is  required  by  this  Act. 

81  V. ,  c.  20,  s.  66  ;  86  V.,  c.  17,  s.  4. 

The  Act        One  of  the  principal  objects  aimed  at  by  the 
i^Soe.      Registry  Act  is  to  give  information,  and  to  impute 
notice  thereof  to  every  one  desiring  to  ascertain 
whether  there  has  been  any  prior  conveyance  or 
encumbrance  of  land  described  in  any  registered 
instrument ;  such  registered  instrument  operating 
as  notice  thereof  to  all  parties  claiming  any  inter- 
est in  the  parcel  of  land  subsequent  to  the  regis- 
tration, in  as  full  and  effectual  a  manner,  as  if 
such  person  had,  in  fact,  received  the  most  direct, 
positive  and  actual  notice  of  the  instrument  itself. 
Prior  to        Prior  to  the  enacting  of  18-14  Vic,  cap.  68  it  was 
0.  68  T^y  ^^I^»  ^^  analogy  with  the  decisions  under  the  several 

^^  ^?«  English  Acts,  that  registration  was  not  notice  in 
not  notice. ...     _        ,      '^^         ^  /»i    *        .       ^ 

this  Provmce  (2) ;  and  an  answer,   filed  prior  to 

that  Act  coming  into  force,  pleading  that  the  de- 
fendant was    an  innocent    purchaser,   was   held 
to  be  a  good  defence,  notwithstanding  that   the 
But  since  plaintifTs  title  was  registered  (8).     Such  a  plea 
r^ti7*i8  canw'O^  ^ow  be  set  up  as  against  a  duly  registered 
notice  in   deed,  whether  the  title  conveyed  thereby  be  legal 
^      *     or  equitable  in  its  nature  (4).     By  the  eighth  sec- 
tion of  the  statute  referred  to  it  was  provided,  thai 
the  registry  of  any  instrument  under  that  act,  or 
the  Registry  Act  of  1846,  affecting  any  lands,, 
should,  in  Equity,  constitute  notice  of  such  instm- 

(1)  OarroU  v.  Burgess,  40  U.  C.  B.,  881. 

Street  t.  Commercial  Bank  of  Canada,  1  ^Or.,  169. 


2) 
(8)  Kay  v.  Wilson,  24  Gr.,  212. 

(4)  Eyre  t.  Dolphin,  2  Ball  &  B.,  800. 
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ment  to  all  persons  claiming  any  interest  in  such 
lands   subsequent  to   such   registry.     Under   the  As  well 

beforo  as 

Consolidated  Statutes  (U.  C),  cap.  89  it  was  held,  giuce  that 
that  registration  was  notice,  in  Equity,  of  all  instru-  ^®*- 
ments  registered  before,  as  well  as  since  registra- 
tion was  made  notice ;  and  that  registration  of  a 
mortgage  of  unpatented  lands  under  8  Vic,  cap.  8, 
sec.  9,  was  notice  to  subsequent  purchasers, 
whether  the  patent  had,  or  had  not,  issued  under 
a  sion  of  the  Heir  and  Devisee  Commission  (1), 
''While  the  act  declares  that  registration  shall  be 
notice,  it  does  not  provide  that  notice  of  an  unreg- 
istered conveyance  shall  not  affect  a  registered 
conveyance  or  judgment;  and  we  must  take  it 
that  tbe  legislature  had  knowledge  of  the  doctrine 
of  a  Court  of  Equity  on  this  head ;  and  indeed 
they  appear  to  have  had  it  expressly  under  consid- 
eration, when  they  declared  that  registration 
should  be  notice  (2)." 

It  was  at  one  time  thought  that  this  section  Object  of 

this  BOC» 

appeared  to  limit  the  power  of  a  Court  of  Equity  tion. 
to  grant  relief,  and  not  to  transfer  that  power  to  a 
Court  of  Law ;  and  its  effect,  in  conjunction  with 
the  eighty  first  section  was  said  to  be  ''not  to  limit 
the  legal  rights  of  parties  claiming  under  subse- 
quent registered  deeds,  but  rather  to  confine  the 
rights  of  a  Court  of  Equity  to  grant  relief  to  those 
cases,  in  which  there  was  actual  notice ;  and  not 
merely  such  notice  as  ought  to  have  put  the  party 
on  enquiry"  (8).  It  has,  however,  since  been 
determined,  that  the  effect  of  actual  notice  is  not 
confined  to  a  Court  of  Equity,  but  is  available  in  a 
Court  of  Law  ;  and  that  therefore  a  non- registered 

(1)  Vance  v.  Commings,  13  Gr.,  26. 

(2)  Bank  of  Montreal  v.  Baker,  9  Gr.,  p.  801  per  Vankoughnet  C. 

(3)  Bondy  V.  Fox.  29  U.  C.  R.,  72  per  Richards  C.  J. 
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she  defended  in  snch  right.  It  was  held  that  the 
plaintiff  could  not  claim  by  reason  of  the  non> 
registration  of  T.  S.'s  deed  and  the  registration  of 
the  plaintiff's  mortgage,  because  as  he  had  actual 
notice  of  such  prior  deed,  the  Registry  Act  would 
not  apply  ;  but  eveif  if  applicable,  the  plaintiff  was 
bound  by  the  prior  registration  of  the  lite  lease  (1). 
By  a  deed,  duly  executed  and  registered,  lands 
with  a  water  privilege  were  vested  in  a  person  for 
life,  with  remainder  to  his  son  in  fee.  The  deed 
contained  an  agreement  or  stipulation  that  neither 
the  father  or  son  could  dispose  of  or  encumber  the 
property,  without  the  consent  of  the  other.  The 
father,  with  the  knoTledge,  but  without  the  con- 
sent, of  the  son,  sold  portions  of  the  water  front- 
age; and  the  purchaser,  with  the  knowledge  of 
the  son,  erected  improvements  thereon.  After  the 
father's  death,  the  son  sold  the  lands,  including- 
the  whole  of  the  water  frontage  to  W.  The  vendee 
of  the  father  filed  a  bill  against  the  son  and  W.,. 
claiming  absolutely  that  part  of  the  water  frontage 
which  had  been  conveyed  to  him  by  the  father ;  oa 
the  ground,  that  the  son  had  acquiesced  in  snch 
sale,  and  that  W.  had  notice  of  the  plaintiff's- 
interest.  It  was  hteld,  that  the  registration  of  the 
deed,  under  which  the  father  and  the  son  claimed 
title,  was  actual  notice  to  the  plaintiff  of  the  son's- 
title ;  and  that  the  acquiescence,  or  lying  by,  on 
the  part  of  the  son  could  not  affect  the  latter's- 
interest,  but,  at  most,  would  only  be  construed 
into  a  consent  by  him  to  the  sale  by  the  father  of 
the  father's  personal  interest  in  the  property ;  and 
semble  that  under  the  circumstances,  even  if  regis- 
tration  were  not  actual  notice,  the  acquiescence 
would  not  bind  his  reversionary  interest ;  and  thai 

(1)  Britton  t.  Knight  et  al,  29  U.  C.  P.,  667. 


^'H^^]         BEOISTRATION   IS    "ACTUAL   NOTICOB."  SOT 

assuming  that  the  plaintiff  had  acquired  an  equit- 
able interest,  arising  out  of  such  acquiescence,  he 
could  not  enforce  it  against  W.  without  proving 
actual  notice  to  him  of  such  equitable  interest  (1). 
A  married  woman,  while  under  twenty-one  years 
of  age,  but  representing  herself  to  be  of  full  age, 
conveyed  land  It)  a  bona  fide  purchaser  for  value, 
who  registered  his  conveyance.  After  attaining 
her  majority,  she  and  her  husband  executed  a 
voluntary'  deed  to  a  trustee  for  her.  The  trustee 
subsequently  sold  and  conveyed  the  lands ;  his 
vendee,  upon  the  same  day,  executing  a  mortgage 
back  to  the  trustee.  It  was  held,  inter  aiiUf  that 
the  registration  of  the  first  deed  from  the  married 
woman  to  the  purchaser  for  value,  was  actual 
notice  to  the  defendants  of  the  execution  of  such 
deed,  and,  that  as  they  acquired  that  knowledge 
after  such  registration,  they  took  subject  to  all 
the  rights  of  the  i)urchaser.  The  Court,  therfore, 
ordered  the  estate  to  be  vested  in  the  representa- 
tives of  the  purchaser,  and  declared  the  subsequent 
conveyance  to  be  void  as  against  them  (2). 

The   purchaser  of   standing  timber,  with   the  Purchaser 
right  to  cut  the  same,  is  affected  with  notice  of  the  hig^tkaber 
conveyance  of  the  land  from  the  original  owner,  effected 
and  a  mortgage  back  from  the  vendee,  from  the  tice  of 
registration    of  the   conveyance   and   mortgage ;  fg^rationi. 
standing  timber  being  within  the  operation  of  the 
Registry  Laws  (3). 

Two  mortgages  were  successively  taken  and  reg- 
istered, which,  through  mere  inadvertence,  omit- 
ted a  certain  parcel  of  land,  which  it  had  been  the 
intention  to  have  included  in  both  instruments. 

(1)  BeU  V.  Walker,  20  Gr.,  668,  foUowed  in  Grey  v.  Ball,  28 
Or..  890. 

(2)  •Bennetto  v.  Holden,  21  Gr..  222. 

(3)  McLean  v.  Burton.  24  Gr.,  134  ;  see  p.  16  anU, 

t 
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The  assignee  of  the  seccmd  mortgage,  for  value 
^•"[^     and  without  aolnal  notice  of  the  first  mortgage, 
by  mis-     subsequeiitly  obtained  a  conveyance  of  the  legal 
^^'        estate,  of  Hhe  omitted  parcel  from  the  grantee  of  the 
original  vendor,  who  was  entitled  to  hold  it  for  un- 
paid purchase  money.     It  was  held,  that  the  as- 
signee of  such  second    mortage  was  entitled,  as 
against  the  first  mortgagee,  to  hold  the  legal  estate, 
until  the  second  mortgage  was  satisfied  (1).     On  a 
re^hearing,  however,  the  decree  was  reversed  (2). 

The  owner  of  two  town  lots,  26  and  26,  sold  a 
portion  of  lot  26  to  one  P.,  but,  by  mistake,  the 
description  in  the  deed  was  such  as  to  pass  the 
whole  lot.  He  subsequently  sold  lot  25  and  all 
that  part  of  lot  26  not  previously  sold  to  P.,  to  the 
plaintiff,  and  the  deed  thereof  was  duly  registered. 
After  the  registration  of  this  deed  the  defendant 
obtained  a  conveyance  from  P.,  the  description  of 
the  land  corresponding  to  that  contained  in  the 
original  deed  to  P.  It  was  held,  that  the  registra- 
tion of  the  plaintiff's  deed  was  notice  to  the 
defendant  of  the  plaintiff's  claim  to  that  part  of 
lot  26  not  sold  to  P.,  and  that  the  plaintiff  was 
entitled  to  a  re-conveyance  thereof  (8). 
I|0gi8ti>a-  It  ^ag  always  held  that  payments  made  by  the 
dgnment.  mortgagor  to  the  mortgagee,  after  the  registration 
^'*ebn  t^^  ^^^  assignment  of  the  mortgage,  without  notice 
notice  to  of  such  assignment  obtained  otherwise  than 
through  the  mere  fact  of  the  registration  of  the 
assignment,  were  valid  and  would  be  allowed  as 
against  the  assignee  (4) ;  and  a  tender  to  such 

(1)  Merchants'  Bank  v.  Mormon.  18  Gr.  382 ;  see  Beid  t. 
Whitehead.  10  Gr.  446. 

(2)  Merchants'  Bank  v.  Morrison,  19  Gr.  1 
(8)  Haynes  t.  Gillen,  21  Gr.  1*5. 
(4)  Gilleland  v.  Wadsworth.  28  Gr.,  647 ;    see  Engerson  V. 

Smith,  9  Gr..  16. 


mort- 
gagor. 


J^^l   BXaiSTBY  Of  ASSIQVMXSX  OF  JfOETOAOB*  80f 

assignee,  after  bill  filed»  of  the  balance,  dedacting 
the  payments  so  made  to  the  mortgaged  before      ^ 
notice  of  the  assignment,  together  with  costs,  has 
been  held  sufiScient  to  deprive  the  assignee  of  any 
claim  to  costs  incurred  subsequent  to  the  tender 
(1).    But  this  doctrine  does  not  apply  in  fayor  of 
his  grantee,  and  payments  made  by  the  grantee 
to    the  mortgagee,    under    such   circomstanoes, 
will  not  operate  as  a  discharge  to  the  grantee  to 
the  extent  of  such  payments ;  as  the  registration 
of  the  assignment  will  a£fect  him  with  notice  there- 
of, and  the  omission  on  his  part  to  institute  proper 
inquiries,   when  making  his    payments,   will  be 
taken  to  be  constructive  notice  to  him  (2).     In  this 
case  Moss  J.  was  of  opinion,  moreover,  that  regis- 
tration   of   an  assignment  of  mortgage  is    not 
notice  to  the  mortgagor,  "because  a  mortgagor 
paying  off  his  mortgage  does  not  come  within 
the  class  of  oases  to  whom  registration  consti- 
tutes notice**   (8).     The  lessee  of  a  mortgagor.  Lessee  of 
under    a  lease  made   by  the  latter  subsequent  ^*J^*fy' 
to  the  registration   of  the  mortgage,   is   bound  ?"<»• '««- 
by  such  registration  (4) ;   but   he  is  not  bound  mortgage, 
thereby  if  the   lease  was  executed  prior  to  the 
mortgage  where  the  lease  is  within  the  exception 
of  the  act,  or,  if  without  the  exception,  is  duly  re- 
gistered prior  to  the  registration  of  the  mortgage 
(6). 
Registrati&n  of  an  instrument  does  not  operate  ^?**^* 

,*       ,1  »  .  »  wnomreg- 

as  notice  thereof,  except  as  against  those  claiming  iBtration 

(1)  Wlliams  V.  Sorell,  4  Ves.  389 ;  see  Cater  v.  Cooley,  1  Cox 
182  ;  Cbandos  v.  Brownlow,  2  Ridg.,  P.C,  428. 

(2)  Gilleland  et  al  v.  Wadawurth  €t  al,  1  App.  R.  82. 
(8>  n»..  p.  91. 

(4)  Keech  v  Hall,  Doug.  21  ;  see  Thifnder  v.  Belch.  8,  East 
450 ;  Evans  v.  Elliott,  9  Ad.  A  £1..  342 ;  Pope  v.  Briggs.  9  B.  ft 
C.  264 ;  Doe  v.  Buckuell,  8  Car.  &  P.,  669. 

(6)  See  notes  to  sec.  87  ante. 
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does  not    throtigh  or  under  the  grantor  (1) ;  the  purchaser 

notwl^     or  owner  of  land  not  being  bound  to  take  notice  of 

a  registered  lien  or  encumbrance  upon  such  land, 

created  by  any  person,  other  than  those  through 

Party  hav- whom  he  is  compelled  to  derive  title  (2).     It  is 

ing  title    essential,  furthermore,  to  render  registration  of  an 

mast  exe-  . 

oatein.     instrument  effective  as  notice  thereof,   that  the 

strument.  j^gig|;ered  instrument  should  be  executed  by  one 
having  the  title,  or  a  clear  right  thereto  (8) ;  other- 
wise such  registration  will  not  even  amount  to 
constructive  notice  to  the  true  owner,  of  the  execu- 
tioa  of  such  instrument ;  it  will  only  be  notice 
to  subsequent  purchasers  under  the  person  so 
assuming  to  execute  as  grantor  (4).  Registration 
of  an  instrument  is  notice  only  of  such  fraud  as 
appears  upon  the  face  of  the  instrument ;  it  is  not 
notice  of  fraud  connected  with  its  execution  (5). 
It  has  been  said  that  "  registration  is  notice  of  the 
instrument  registered,  for  the  purpose  of  giving 
effect  to  any  equity  accruing  from  it,  but  it  can  be 
notice  of  any  given  instrument  only  to  those  who 
are  reasonably  led  by  the  nature  of  the  transaction 
in  which  they  are  engaged,  to  examine  the  register 
with  respect  to  it"  (6).  Although  it  is  a  general 
principle  that  every  deed,  under  which  one  claims 
title,  should  be  registered,  otherwise  a  purchaser 
for  value  will  not  be  affected  with  notice  of  such 
unregistered  deed  (7),  this  doctrine  does  not  obtain 
where  a  registered  instrument  refers  to  the  descrip- 
tion of  lands  as  contained  in  an  unregistered  deed ; 

(1)  Corbin  v.  Sullivan,  47  Ind.,  866. 

(2)  Harper  y.  Bibb.  34  Miss.  R..  472  ;  Staart  v.  Brnneau.  3  L. 
C.  R..  309. 

(3)  See   Doe  d.  Spafford  y.  Breakenridge.   1   U.  C.  P..  492 ; 
Waters  y.  Shade,  2  Gr.,  468. 

(4)  Perry  on  Trusts.  §  211  and  cases  cited  therein. 

(5)  Godbold  V.  Lambert,  8  Rich.  Eq..  166. 

(6)  Bencher  v.  Smith,  9  Or.,  p.  863  per  Esten  Y.  0. 

(7)  See  p.  88  ante. 
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provided  the  former  operates  as  a  conveyance  cap-  ^ij* 
able  of  passing  the  interest  of  the  graptee  of  the  head, 
unregistered  deed  in  the  land  mentioned  therein. 
In  1858  the  property  in  question  was  mortgaged 
by  certain  Trustees  to  the  Trust  and  Loan  Com- 
pany who  assigned  their  mortgage  to  the  defendant 
Whitehead.  In  1855,  P.,  the  then  owner,  execut- 
ed a  second  mortgage  to  Whitehead.  In  1857, 
P.  submortgaged  to  B.,  who,  m  the  same  year, 
assigned  his  mortgage  to  the  defendants,  the 
the  Canada  Life  Assurance  Company,  P.  joining 
in  the  assignment.  The  mortgage  from  P.  to 
B.  was  not  registered  until  1859,  although  the 
assignment  thereof  was  registered  in  1857.  In 
1858,  P.  moi-tgaged  to  the  plaintiflf  who  registered 
iiis  mortgage  before  the  registration  of  the  mort- 
gage from  P.  to  B.,  the  assignment  from  B.  to  the 
CJompany  of  the  mortgage  from  P.  to  B.  recited  that 
mortgage,  and  in  describing  the  mortgaged  pre- 
mises referred  to  the  mortgage  for. a  more  particu- 
lar description.  The  memorial  of  the  assignment 
described  the  lands  in  the  same  language  as  that 
<^ontained  in  the  assignment,  but  the  description, 
its  set  out  in  the  mortgage,  was  not  imported  into 
the  memorial.  Upon  the  plaintiff  seeking  to 
^establish  the  priority  of  his  mortgage  over  those 
held  by  the  several  defendants,  Esten  V.  C.  held 
ihat,  as  between  the  plaintiff  and  the  defendant 
Whitehead,  the  latter  retained  priority  over  the 
former  in  respect  to  the  mortgages  executed  in 
1858  and  1855  against  the  registration  ot  which  the 
plaintiff  had  raised  several  technical  objections,  but 
that  as  between  the  plaintiff  and  the  defendants,  the 
Canada  Life  Assurance  Company,  the  plaintiff 
was  entitled  to  priority;  the  registration  of  the 
itssignment    being    deemed    inoperative,    on  the 
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that  the  plaintiff,  who  had  brought  ejectment  in 
1870,  was  entitled  to  recover  (1). 

Begistry  78.  The  registration  of  any  instrument  nnder  this  Act,  or 

to  be  any  former  Act,  shall,  iu  Equity  and  at  Law,  constitute  notice  of 

notice.        such  instrument,  to  all  persons  claiming  any  interest  in  such 
lands,   subsequent    to   such  registration,   notwithstanding  any 
defect  in  the  proof  for  registration,  but  nevertheless  it  shall  con- 
tinue to  be  the  duty  of  every  Begistrar  not  to  register  any 
*  instrument,  except  on  such  proof  as  is  required  by  this  Act. 

81  V. ,  0.  20,  8.  66  ;  86  V.,  c.  17.  s.  4. 

The  Act        One  of  the  principal  objects  aimed  at  by  the 
iSSoe.      Registry  Act  is  to  give  information,  and  to  impute 
notice  thereof  to  every  one  desiring  to  ascertain 
whether  there  has  been  any  prior  conveyance  or 
encumbrance  of  land  described  in  any  registered 
instrument ;  such  registered  instrument  operating 
as  notice  thereof  to  all  parties  claiming  any  inter- 
est in  the  parcel  of  land  subsequent  to  the  regis- 
tration, in  as  full  and  effectual  a  manner,  as  if 
such  person  had,  in  fact,  received  the  most  direct, 
positive  and  actual  notice  of  the  instrument  itself. 
Prior  to        Prior  to  the  enacting  of  18-14  Vic,  cap.  68  it  was 
c.  68  r^y  held,  in  analogy  with  the  decisions  under  the  several 
^*jy  ^  English  Acts,  that  registration  was  not  notice  in 
*  this  Province  (2) ;  and  an  answer,   filed  prior  ta 
that  Act  coming  into  force,  pleading  that  the  de- 
fendant  was    an  innocent    purchaser,   was   held 
to  be  a  good  defence,  notwithstanding  that  the 
Bat  since  plaintifTs  title  was  registered  (8).     Such  a  plea 
,^g^^  lg  cannot  now  be  set  up  as  against  a  duly  registered 
notice  in   deed,  whether  the  title  conveyed  thereby  be  legal 
or  equitable  in  its  nature  (4).     By  the  eighth  sec- 
tion of  the  statute  referred  to  it  was  provided,  thai 
the  registry  of  any  instrument  under  that  act,  or 
the  Begistry  Act  of  1846,  affecting  any  lands,, 
should,  in  Equity,  constitute  notice  of  such  instrti' 

(1)  Carroll  v.  Burgess,  40  U.  C.  B.,  881. 


2}  Street  ▼.  Commercial  Bank  of  Canada,  l^Gr.,  169. 
(8)  Kay  v.  Wilson,  24  Gr.,  212. 
(4)  Eyre  y.  Dolphin,  2  BaU  &  B.,  800. 
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ment  to  all  persons  claiming  any  interest  in  such 
lands   subsequent  to   such   registry.     Under  the  As  well 

boforo  AS 

Consolidated  Statutes  (U.  C),  cap.  89  it  was  held,8iuce  that 
that  registration  was  notice,  in  Equity,  of  all  instru-  ^*^*- 
ments  registered  before,  as  well  as  since  registra- 
tion was  made  notice ;  and  that  registration  of  a 
mortgage  of  unpatented  lands  under  8  Vic,  cap.  8, 
sec.  9,  was  notice  to  subsequent  purchasers, 
whether  the  patent  had,  or  had  not,  issued  under 
a  sion  of  the  Heir  and  Devisee  Commission  (1), 
''While  the  act  declares  that  registration  shall  be 
notice,  it  does  not  provide  that  notice  of  an  unreg- 
istered conveyance  shall  not  aflfect  a  registered 
conveyance  or  judgment ;  and  we  must  take  it 
that  tbe  legislature  had  knowledge  of  the  doctrine 
of  a  Court  of  Equity  on  this  head ;  and  indeed 
they  appear  to  have  had  it  expressly  under  consid- 
eration, when  they  declared  that  registration 
should  be  notice  (2)." 

It  was  at  one  time  thought  that  this  section  Object  of 
appeared  to  limit  the  power  of  a  Court  of  Equity  tiJn. 
to  grant  relief,  and  not  to  transfer  that  power  to  a 
Court  of  Law ;  and  its  effect,  in  conjunction  with 
the  eighty  first  section  was  said  to  be  ''not  to  limit 
the  legal  rights  of  parties  claiming  under  subse- 
quent registered  deeds,  but  rather  to  confine  tbe 
rights  of  a  Court  of  Equity  to  grant  relief  to  those 
oases,  in  which  there  was  actual  notice ;  and  not 
merely  such  notice  as  ought  to  have  put  tbe  party 
on  enquiry"  (8;.  It  has,  however,  since  been 
determined,  that  the  effect  of  actual  notice  is  not 
confined  to  a  Court  of  Equity,  but  is  available  in  a 
Court  of  Law  ;  and  that  therefore  a  non-registered 

(1)  Vance  v.  Oammings,  13  Gr.,  26, 

(2)  Bank  of  Montreal  v.  Baker,  9  Gr.,  p.  801  per  Vankooghnet  C. 

(3)  Bondj  V.  Fox.  29  U,  C.  R.,  72  per  Bichards  C.  J. 
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dower,  was  held  to  render  the  registration  invalid 

Instru.  The  registration  of  an  instrument,  improperly 

fective^  authenticated  or  acknowledged,  has  been   deter- 
execnted,  mined  not  to  amount  to  notice  of  such  instrument 
under  the  American  Registry  Act,  (2). 

As  a  deed,  so  defectively  executed  as  not  to  pass 
the  title,  is  nevertheless  evidence  of  a  contract  to 
convey  (3),  it    is  apprehended  that  the  registra- 
tion of    such  deed  will  operate    as  notice  of  the 
contract. 
Registra-       Defective  registration  having,  therefore,  been  held 
noUceno^^^^  to  amount  to  notice  (4),  and  much  inconveni- 
withatand- ence  resulting  therefrom,  the  66th  section  of  the 

VHfl  d6- 

fects.        Registry  Act  of   1868,  declaring  that  the  regis- 
try of  any  instrument  under  that  or  any  former 
Act,   should,  in  Equity,  constitute  notice  of  such 
instrument,  to  all  persons  claiming  any  interest  in 
such    lands    subsequent    to    such   registry,    was 
36  Vic,     amended  by  the  Act  36  Vic,  c.  17,  s.  4,  by  insert- 
*^'  ^''"        ing  therein  after  the  word  **  equity  "  the  words 
**or  at  law,*'  and  by  adding  to  the  section  the  fol- 
lowing words,  **  notwithstanding  any  defect  in  the 
proof  for  registry."     This  section  appears  to  ope- 
rate both  retrospectively  and  prospectively;  but 
not  in  an  equal  degree.     Its  retrospective  opera- 
tion, however,  appears  to  be  expressly  limited  to 
those  cases  which  are  referred  to  in  section  79 
post,  while  its  prospective  effect  is  not  restricted. 
Section         Registration  is  declared  by  this  section  to  ope- 
°^*  *PP^^"  rate  as  notice  of  the  registered  instrument  to  **  all 

(1)  Boucher  v.  Smith.  9  Gr.,  347. 

(2)  Kerns  v.  Scrope,  2  Watts,  76 ;  Cockey  v.  Milne,  16  Ind.,  200 ; 
see  Doe  d.  Lyons  v.  Slavin,  3  Kerr,  268. 

(3)  Davis  V.  Earl  of  Strathmore,  16  Ves.,  419-428;  Bishop  on 
Contr.,  8.  686. 

(4)  McDonald  v.  Rodger,  9  Gr. ,  76  ;  Boucher  v.  Smith,  mpra  : 
Reid  V.  Whitehead,  svpra  ;  Essex  v.  Baugh,  1  Y.  &  C,  620. 
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pergons  claiming  any  interest  in  such  lands,  sub-  consoMa- 
sequent  to  such  registration."     It  has  been  decided  curities. 
that  this  declaration  does  not  obtain  in  the  case 
of  consolidation  of  securities  (1). 

Although  the  section  is  remedial  in  its  applica-  Registrar 
tion,  and  is  designed  to  allow  the  registration  of  an  ^^g^r 
instrument  (registered  subsequent  to  March  29th  inst"^- 

.11.  .1  T       ment  on 

1873,)  to  operate  as  notice  thereof,  notwithstanding  defective 
that  defects  in  the  proof  for  registration  may  exist,  P"^^***- 
it  by  no  means  authorizes  the  reception  of  such 
an  instrument  by  the  Registrar  for  registration. 
Were  it  otherwise,  the  requirements  of  the  Act  as 
to  proof  for  registry,  which  are  designed  for  the 
benefit  of  the  public,  (2)  would  soon  be  disregarded, 
and  confusion  and  irregularities  would  be  the  inev- 
itable result.  The  section  simply  provides  that 
the  legal  effect  of  an  instrument  registered  upon 
defective  proof  for  registry  shall  not  be  impaired 
thereby.  It  does  not  relieve  the  Registrar  from 
any  duty  imposed  upon  him  by  this  Act.  On  the 
contrary,  to  avoid  any  misapprehension  on  this 
point,  the  Registrar  is  prohibited  in  express  terms^ 
from  registering  any  instrument  except  upon  the 
proof  required  by  the  Act.  Should  he,  however,  dis- 
obey this  injunction  by  registering  an  instrument 
upon  imperfect  proof,  the  registration  of  such  in- 
strument will  nevertheless  operate  as  notice  there- 
of ;  but  the  Registrar  will,  by  such  omission  of  duty, 
render  himself  liable  in  damages  to  any  person 
sustaining  loss  thereby. 

79.  So  far  as  by  the  last  preceding  section  it  is  provided,  that  Betrospec- 
notwithstanding  any  defect  in  the  proof  fdr  registration  the  regis-  tjye  opera- 
tratiou  of  an  instrument  shall  constitute  notice  thereof,  the  said  ^Iqq  qI 
section  shall  only  apply  retrospectively  from  the  twenty-ninth  i^g^  gg^. 
day  of  March,  one  tliousand  eight  hundred  and  seventy- three,  as  tion. 
to  matters  and  facts  within  the  meaning  of  section  forty-one  of 
this  Act.    36  v.,  c.  17,  s.  5. 

(1)  Brower  v.  Can.  Perm.  B.  Ass..  24  Gr.,  609. 

(2)  See  p.  94  ante. 
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Defects         The  defects  referred  to  in  section  41  (1)  are  such 

referred  .  i    .      #  i,     #    i 

to  in  8ec.  as  the  Don-setting  forth  iii  full  of  the  uame,  place 
^^'  of  residence,  addition,  occupation  or  calling  of  the 

subscribing  witness,  or  the  improper  or  inpuflScient 
description  thereof  in  the  aflSdavit,  or  any  clerical 
error  or  omission  in  the  affidavit  of  a  mere  formal 
or  technical  character.  If  this  section  were  to  be 
read  only  in  connection  with  the  preceding  section, 
the  inference  would  be  that,  as  to  defects  not 
enumerated  in  section  41,  the  preceeding  section 
would  not  have  any  retrospective  eflfect  so  far  as 
notice  is  concerned,  being  in  this  respect  operative 
only  to  the  extent  mentioned  in  the  present  sec- 
tion. The  88th  section  posty  however,  would  ap- 
pear to  supply  this  defect,  as  it  declares  that  the 
registration  of  an  instrument  had  before  March 
29th,  1878,  shall  be  valid,  notwithstanding  any 
defect  in  the  proof  for  registration.  As  to  the 
effect  of  section  88  upon  the  present  section,  see 
remarks  upon  that  section,  post. 

80.  Priority  of  registration  shall  prevail,  unless  before  such 
prior  registration  there  nas  been  actual  notice  of  the  prior  instm- 
*  ment  by  the  party  claiming  under  the  prior  registration.    31  V., 

c.  20,  8.  67. 

Priority  of     It  has  been  already  remarked  that  the  policy  of 
anoes^      the  Registry  Act  is  to  render  the  priority  of  regis- 
under  the  tered   assurances  dependent   upon  the   order    in 
AcfwiZat  which  they   are  registered ;  in    this  feature,  dif- 
Com.  Law.  f gj.ijjg  {j^qx^  the   rule   at   Common   Law,    which 
depends  upon  the  order  in  which  such  instruments 
are  executed.     This  policy  is  one  which,  if  consis- 
tently   acted    upon,    and   if  not  beset  in   some 
instances  with  practical  difficulties,  will  enable  an 
intending  purchaser  or  encumbrancer  to  ascertain 
with  accuracy,  ease  and  despach  the  true  state  of 

(1)  See  p.  103  ante. 
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the  title  to  the  property  he  proposes  to  acquire  or 
charge,  by  searches  in  the  Registry  oflSce  for  the 
desired  information  ;  and,  by  prompt  registration 
of  his  own  conveyance  or  security,  to  amply  ensure 
the  protection  of  his  interests.  Under  the  Regis- 
try Act  of  1795  it  was  held  that  a  party  claiming 
under  a  subsequent  deed  which  was  registered 
first,  had  priority  over  a  prior  unregistered  instru- 
ment, although  he  had  notice  thereof  (1). 

As  the  intention  of  the  Act  is  to  afford  protec-  Registry 
tion  to  persons  acquiring  interest,  in  real  estate,  era  bona 
without  notice,  and  not  to  shelter  those  whoseA^  ^qm- 

«.  1      1  •  1       •       1  sitions  of 

consciences     are     affected     by     notice    obtained  land. 
aliunde    (2),    Courts   of  Equity   have   broken    in 
upon   the   strict    application  of  the   doctrine   of^/^^^^y 
priority  according  to  the  order  of  registration,  by  broken  in 
treating  notice  of  a  prior  unregistered  instrument  of  Equity, 
as  binding  upon  a  subsequent  purchaser  or  encum- 
brancer having  such  notice,  notwithstanding  that 
such  purchaser  or  encumbrancer  may  have  register- 
ed first.    Such  interference  rested  upon  the  ground, 
that  as  the  object  of  the  Act  was  to  guard  and  pro- 
tect purchasers  and  encumbrancers  from  secret  con- 
veyances, notice  of  such  secret  conveyances  other- 
wise acquired,  served  the  purposes  of  the  Act ;  and 
that  to  permit  a  purchaser  or  encumbrancer,  hav- 
ing notice  of  an   unregistered   or  secret  convey- 
ance, to  defeat  such  conveyance  by  means  of  a 
prior  registration,  would  be  equivalent  to  legalizing 
fraud,   and  to  defeating  the  very  objects  of  the 
Act  (3).     A  person  having  notice  of  a  prior  unreg- 
istered  instrument   cannot  avail   himself  of  the 

(1)  Doe  d.  Pell  v   Mitchener,  Dra.  471. 

(2)  Lee  v..(*reen.  20  Jur.,  170. 

(3)  Cli^-vftll  V.  NichoUs^  2  Eq.,  p.  '64  ;  La  Neve  v.  La  Neve, 
3  Atk..  961 ;  Turnstall  v.  Trappes.  3  Sim.,  286.  Agra  Bank  v. 
Barry  L.  li.,  7  E.  A- 1  App.,  135. 
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registry  of  a  subsequent  deed  to  defeat  the  former, 
as  such  registration  would  be  a  fraud  (1).     Al- 
though  this  was  the  practice   of  the   Courts  of 
Equity,  no  statutory  endorsation  of  this  doctrine 
Endorsa-  was  promulgated  prior  to  the  passing  of  the  Reg- 
eqStobie  ^^try  Act  of   1865  ;    by  the  sixty-fifth  section  of 
evidence    which  it  was  provided,  that  priority  of  registra- 
of  Reg.      tration  should  in  all  cases  prevail,  unless  before 
l^^^       such   prior  registration  there  should   have  been 
actual  notice  of  the  prior  instrument  by  the  party 
claiming  under  the  prior  registration.     The  sixty- 
seventh  section  of  the  Registry  Act  of  1868  was  to 
the  same  effect,  and  is  preserved  in  the  section 
under  consideration,  with  the  exception  that  the 
words  **  in  all  cases  "  have  been  omitted. 
Present         This  section  may  be  regarded  simply  as  a  qual- 
extension  ification  of  section  seventy-four  antCy  which  confers 
of  sec.  74.  priority  according  to  the  order  of  registration  in 
favor  of    purchasers  or  mortgagees  for  valuable 
consideration,  without  actual    notice.     It  defines 
the  notice  which  will  displace  priority  of  registra- 
tration  to  consist  of  actual  notice  of  the  prior 
instramentj  which  is  unregistered,  on  the  part  of 
the  person  claiming  under  such  prior  registration. 
"Prior in- The  words  **  prior  instrument  *'  have  reference  to 
strument;-^^  instrument  ex<^cuted  prior,  in  point  of  time,  to 
that  claiming  priority  of  registration.     Notice  of 
an  instrument  executed  subsequent  to  that  which 
is  registered,  although  actual  notice  of  such  sub- 
sequent instrument  is  acquired  before  the  registry 
of  the  former  instrumant,  would,  of    course,  be 
inoperative  to  prevail  over  such  registered  instru- 
ment.    The  introduction  of  this  and  the  corres- 
ponding sections  of  the  Registry  Acts  of  1865  and 

(1)  Eyre  v.  Dolphin,  2  Ball  A  B..  302  ;  Sheldon  v.  Cox,  2  Eden. 
224  ;  Blades  v.  Blades,  1  Eq.  Ab..  S58. 
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1868  was,  as  has  been  already  remarked,  to  adopt 
as  part  of  tbe  Statute  Law,  the  practice  of  the 
Courts  of  Equity,  avoiding  as  fraudulent  the  regis- 
tration of  a  subsequent  instrument  as  against  a 
prior  unregistered  instrument,  where  tho  party 
claiming  under  such  subsequent  instrument  had 
notice  of  the  prior  one.  A  person  purchasing  land 
with  actual  notice  of  an  unregistered  deed  is, 
under  this  section,  bound  by  such  deed  according 
to  its  true  purport  and  effect,  unless  his  error 
arises  from  some  cause,  which,  in  law,  excuses 
him ;  and,  therefore,  where  the  unregistered  deed 
is  of  an  unascertained  part  of  the  land,  such 
purchaser  takes,  subject  to  whatever  the  deed  con- 
veyed. His  erroneous  supposition  as  to  the  extent 
of  land  conveyed  thereby,  or  his  ignorance  of  the 
names  of  parties  interested  thereunder,  makes  no 
difference  (1). 

The  general  rule  in  Equity  as  to  the  operation  General 

of  notice  is,  as  we  have  seen,  that  the  notice,  in  notice  be- 

order  to  be  effective,  must  be  given  to  the  intending  j?^  ®^®^" 

purchaser  prior  to  the  execution  of  the  conveyance 

under  which  he  claims,  and  prior  to  the  payment 

of  the  purchase  money ;  notice  acquired  afterwards 

not  being  of  any  avail.     Through  some  error  this  Intention 

doctrine,    which   was   intended    to   have   become  ^^^g^^*^*" 

incorporated  in  the  statute,  is  extended  by  this  adopt  the 

rule  fts 
section  to  a  degree  beyond  the  point  which  it  is  part  of 

probable  the  framers  of  the  Act  designed  it  to  be^^**"*® 
applicable.      It  is   well  settled   that  no  priority 
attaches  to  a  prior  registered  deed,  where  the  party 
claiming  thereunder  has  notice  of  a  prior  unregis- 
tered deed  at  the  time  ot  his  purchase  (2). 

(1)  Severn  v.  McLellan,  19  Gr.,  220. 

(2)  Re  Wright's  Mortgage  Trusts  L.  R.,  16  Eq.,  350. 
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Ji'Sn      ^°  ^^"^^  ^-  S«iith  (1),  Hagarty  C.  J.  says,  -  I 
however,   have  no  doubt  that  the  Legislature,  if  their  atten* 
aX^T     ^^^^  ^^^  called  to  it,  would  correct  a  very  serious 
prinoiplea  eflfect  which  this  sixty-seventh  section  may  have, 
tended  by  The  intention  was  evidently  to  protect  an  innocent 
toe"^*^     purchaser  who   had  not  actual  notice  when   he 
effected  his  purchase ;  but  the  section  is  worded 
so  as  to  refer  the  notice  to  the  time  of  registration 
instead  of  the  time  of  purchasing  or  paying  his 
money.**     In  the  same  case  Gwynne  J.  remarks, 
**  By  some  mistake,  either  of  the  draughtsman,  or 
of  the  corrector  of  the  press,  the  language  used, 
when  we  come  to  scrutinize  it,  if  the  clause  is  to 
have  effect  in  a  case  arising  literally  within  it, 
enunciates  a  principle  so  remote  from  everything 
just  and  equitable,  that  we  could  have  no  difficulty 
in  saying,  if  we  could  judge  of  the  intention  of  the 
Legislature,  otherwise  than  by  the  language  used, 
that   the   introduction  of    such    a   principle    was 
never  contemplated."     This  section,  as  it  stands, 
although  metint  to  be,  is  not  in  reality  a  doctrine 
of  Equity,  but  the  contrary.    "  To  give  literal  eflfect 
to  this  clause  would  be  to  deprive  a  purchaser  for 
valuable  consideration  without  any  notice  whatever 
of  the  prior  instrument  before  he  got  his  deed  and 
paid  his  purchase  money,  if  actual  notice  of  such 
prior  instrument  should   be  brought}  home  to  him 
in  the  interval  between  his  getting  hi?  deed  and 
putting  it  on  registry,     *     *     *     j  have  come, 
however,  to  the  conclusion  that  as  we   have   no 
means  of  judging  of  the  intention  of  the  Legisla- 
ture,  otherwise  than  by  the   language  used,    we 
must  give  eflfect  to  the  clause  as  it  is  expressed. 
No  doubt  the  mistake  has  only  to  be  pointed  out 

(1)  23  u.  c.  P.,  47. 

(2)  lb.,  p.  57. 
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to  the  Legislature  to  be  rectified.''  It  has,  how- 
ever, been  determined  in  a  case  arising  subsequent 
to  the  passing  of  the  Registry  Act  of  1866,  that 
where  a  purchase  was  completed,  conveyance  exe- 
cuted, and  purchase  money  was  paid  without 
notice  of  the  plaintifiTs  claim,  but  before  the 
defendant  registered  his  deed  a  bill  was  filed  by 
the  plaintiff,  and  certificate  of  lis  pendens  registered, 
the  defendant  did  not  thereby  lose  his  defence  as 
purchaser  for  value  without  notice,  registration 
before  acquisition  of  notice  being  unnecessary  (1). 

It  was  held  by  Eichards  C.  J.,  that  the  object  of  Eflfect  of 
this  section  was  to  limit  the  power  of  a  Court  of  ^^^^^^ 

*^  upon 

Equity  to  grant  relief  and  to  transfer  that  power  equitable 
to  a  Court  of  Law  (2).     This  view  was  dissented  '®  ®  * 
from  in  the  case  of  Millar  v.  Smith,  supra. 

The  notice  of  the  prior  instrument  is  required  Notice 
by  this  section  to  be  **  actual"  (3),  as  constructive ™^[„ai;' 
notice,  independent  of  the  express  language  of 
this  section,  is  inoperative  (4).  Clear  proof  of 
such  actual  notice  is  necessary  (5),  the  evidence 
on  this  point  being  requir€fd  to  be  distinct  and 
satisfactory  in  order  to  displace  a  prior  registered 
instrument  (6) ;  in  fact  it  should  be  so  clear  that 
the  fact  of  inattention  thereto  would  be  tantamount 
to  a  fraud. 

It  has  been  already  observed  that  possession  Possession 
per  se  is  not  notice  to  affect  a  registered  title  (7).  amount  to 
It  certainly  does  not  amount  to  **  actual  notice  of  ***^*"^'' 

(1)  Sanderson  v.  Bnrdett,  16  Gr.,  119;  see  Essex  v.  Bau^h, 
1  Y.  A  Col.  (C.C),  620 ;  Elsey  v.  Lutyens.  8  Hare.  159  ;  Riddick  v. 
Olennon,  6  Jr.  Jur.,  39  ;  see  p  244,  ante. 

(2)  Bondy  v.  .Fox,  29  U.  C.  R.,  at  p.  72. 

(3)  Roe  V.  Bradeu,  24  OV..  589. 

(4)  Soden  v.  Stevens,  1  Gr.,  346;  Forrass  v.  McDonald,  5 Gr.,  310. 

(5)  Wyatt  V.  Barwell,  19  Ves.,  430,  per  Sir  Wm.  Grant. 

(6)  Hollywood  v.  Waters.  6  Gr.,  829  ;  Ni.xoii  v.  Hamilton,  1  Ir. 
Eq.  R.,  56. 

(7)  See  page  232  ante. 
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priorin-  *  *  P^^^^  instrument."  As  Spragge  V.  C.  remarked 
fitrument.  in  Grey  V.  Ball  (1),  **  It  would  be  an  anomaly, 
looking  at  the  way  equitable  interests  are  dealt 
with  by  these  Acts,  to  hold  possession  by  the  per- 
son having  such  interest  per  se  notice  against  a 
registered  title,  when  poesession  by  a  person  hav- 
ing a  *  prior  instrument '  would  not  be  notice." 
It  has  been  expressly  held  that  possession  is  not 
suflBcient  **  actual  notice  "  under  this  section  (2). 
Actual  Actual  notice  of  an  unregistered  assignment  of 

unregis-    Unpatented  lands  has  the  same  effect  as  like  notice 
dffnmTnt  ^^  ^^  Unregistered  conveyance  after  patent  issued, 
of  unpat-  A  purchaser  from  the  Crown  having  assigned  his 
lands.       contract  for  valuable  consideration  to  a  purchaser, 
who  afterwards  died  without  having  registered  his 
assignment,  executed  a  second  assignment  of  the 
same  lands  for  a  trifling  sum  to  another  person, 
who  had  actual  notice  of  the  first  sale  at  the  time 
of  his  purchase.     Having   registered   his  assign- 
ment, and,  upon  application,  obtained  the  patent, 
it  was  held    that  in  consequence  of  such  notice 
the  second  assignnee   took  subject  to   the  rights* 
of  the  heirs-at-law  of  the  first  assignee  (3).     A 
purchaser  or  mortgagee  is  not  required  to  make 
enquiries  with  a  view  to  discover  any  unregistered 
instrument  (4). 
Of  what        A.S  a  deed  defectively  executed  so  as  not  to  pass 

iTBffistra- 

tion  of  de-  the  title  is  nevertheless  evidence  of  a  contract  to 
convey-  convey,  notice  of  such  defective  deed  is  equivalent 
anc©  is  to  notice  of  such  contract  (5).  As  between  equit- 
able incumbrancers,   priority  may  be  gained  by 

(1)  23  Gr  ,  ut  p.  394. 

(2)  Sherboneaii  v.  Jeffs,  15  Gr.,  674. 

(3)  Goff  V.  Lister.  13  Gr.,  406 ;  S.  C,  14  Gr.,  451. 

(4)  Agra  Bank  v.  Barry  L.  R.,  7  E.  &  I.  App.  136  per  Lord 
Sol  borne. 

(6)  Davis  V.  Earl  of  Strathmore,  16  Yes.,  419-428. 


notice. 
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prior  registration,  and  such  priority  may  be  de- 
feated by  notice  as  in  other  cases  (1).     A  pur- Purchaser 
<^haser,  whose   priority  might  be  defeated   under  notice  ^ 
this  section   by  having   actual  notice  of  a  prior  may  make 
unregistered  instrument  may,  nevertheless,  confer  transfer  to 
a  good  title  to  an  assignee  for  value  without  such  ^^Jj^^^^ 
notice,  who  registers  his  own  deed  and  that  to  the  notice, 
purchaser  before  the  registry  of  such  prior  instru- 
ment, or  before  he  acquires  notice  thereof  (2). 

It  has  always  been  held,  in  cases  decided  under 
tlie  English  and  Irish  Registry  Acts,  that  a  pur- 
-chaser,  who  has  no  notice  of  a  prior  incumbrance 
at  the  time  of  the  execution  of  his  conveyance, 
can,  upon  the  subsequent  acquisition  of  such 
notice  obtain  priority  by  earlier  registration ;  for 
his  registering  in  consequence  of  after  acquired 
notice  is  no  more  than  would  occur  under  the 
former  law,  where  an  encumbrancer,  without  notice, 
protects  himself  by  getting  in  an  outstanding 
term  upon  receiving  notice  of  the  mesne  charge 
(8).  As  where  a  settlement  was  executed  before 
marriage  but  not  then  registered,  and  subsequent 
to  the  marriage  the  partv  claiming  under  the  set- 
tlement had  notice  of  a  prior  unregistered  incum- 
brance, whereupon  he  registered  the  settlement ;  it 
was  held,  that  the  prior  registration  of  the  settle- 
ment, entitled  such  party  to  priority  o^er  the 
incumbrance  (4). 

The  word  **by'*  in  this  section  is  evidently  an  Word 

'•by''  in 

(1)  Bethune  v.  Caulcutt,  1  Gr..  81. 

(2)  In  re.  Flood's  Estate,  13  Ir.  C.  L.  R.,  512  ;  see  Lowther  v. 
Carlton.  2  Atk..  139  ;  see  p.  240  ante. 

(3)  Fisher,  on  mtges.,  p.  655. 

(4)  Elsey  v.  Lutyens,  8  Hare,  169 :  Essex  v.  Baugh.  1  Y.  &  C, 
C.C.  320  :  Reddick  v.  Glennon,  6  Ir.  Jur.,  39 ;  McNeill  v.  CahUl, 
2  Bli.,  228. 
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section      erroneous  insertion.     The  word  "to"  should  have 
-to.*        been  used  instead  (1). 

Registry        ^^  order  to  ascertain  the  order  of  registration, 

nnmb^r     for  the  purpose  of  settling  the  question  of  priority 

mentsare  of  registration,  the  numbers  endorsed  by  the  Beg- 

oForder^f  ^^^^^^  upon,  and  assigned  by  him  to  the  respective 

registra-    instruments  in  pursuance  of  the  Act,  will  deter- 

^^^'         mine  that  fact.     As  where  two  instruments  were 

registered  upon  the  same  day  and  at  the  same 

hour,  it  was  assumed  that  they  were  duly  entered 

in  i\n)  order  in  which  they  were  received  by  the 

Registrar,  as  indicated  by  their  respective  numbers. 

One  of  these  instruments  being  numbered  764  and 

the  other  768,  the  first  instrument  was  deemed  to 

have  priority  (2). 

Under  the  Registry  Laws  of  the  Province  of 
Quebec,  however,  it  has  been  held  that  where  two 
deeds  have  been  registered  at  the  same  time  their 
relative  priority  is  not  decided  by  their  respective 
numbers,  but  b}'  the  dates  at  which  they  were 
passed  or  executed  (3).  Similarly,  where  the  cer- 
tificate of  the  registrar' shows  two  deeds  to  have 
been  registered  upon  the  same  day  and  hour,  and 
that  precedure  in  number  has  been  assigned  to 
one  of  them,  it  has  been  decided  that  both  deeds 
must,  under  Stat.  4  Vic,  c.  30,  s.  11,  be  collocated 
concurrently  in  distribution  (4). 

As  to  81.  No  e<iuitublc  lien,  charge,  or  interest  affecting  land  shal 

equitable    be  deemed  valid  in  any  Court  in  this  Province  as  against  a  reg- 
liens,  Ac     istered   instrument   executed   by   the  same  party,  his  heirs  or 
Tacking,     assigns  ;  and  tacking  shall  not  be  allowed  in  any  case  to  prevail 
against  the  provisioiis  of  this  Act.     31  V.,  c  20,  s.  68. 

(1)  Millar  v.  Smith,  23  U.  C.  P.,  47. 

(2)  Neve  v.  Peunell,  2  H.  <&  Mil.,  170;  33  L.  J.  (Chy.).  19; 
see  Moore  vs.  Mahon,  2  Ir  Jur.  N.  S.,  277  ;  Johnson  v.  Holds- 
worth,  1  Sim.  N.  R.,  106 ;  Westbrook  v.  Blythe,  3  El.  A  B..  737  ; 
Hughes  V.  Lumley,  4  El.  &  B..  274. 

(3)  Grenier  v.  Chaumont,  5  L.  C.  Y..  78. 

(4)  Lenfesty  v.  Renaud,  0  L.  C.  R.,  298. 
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A  lien  is  not  either  a  jm  in  re,  or  a  jus  ad  rem,  g^®"^*^®' 
that  is  to  say,  it  is  not  a  property  in  the  thing 
itself,  nor  does  it  constitute  a  right  of  action  for 
the  thing.  It  simply  forms  a  charge  or  en- 
encumbrance  upon  the  thing.  Liens  are  either 
lefi;al  or  equitable  in  their  character.  The  former 
class  are  created  either  by  express  agreement,  or 
by  usage  of  trade,  or  by  mere  operation  of  law ; 
and  it  is  generally  essential  to  the  existence  of 
this  class  of  liens  that  they  should  be  accompanied 
by  possession  of  the  thing  on  the  part  of  the  per- 
son claiming  the  lien.  The  latter  class  of  liens 
originate,  and  are  sustained  in  equity,  in  cases 
where  they  are  unknown  at  law,  and  generally 
arise  from  constructive  trusts.  They  can  exist 
wholly  independent  of  the  possession  of  the  thing 
to  which  they  are  attached,  and  are  usually 
enforced  in  equity  by  a  sahe  of  the  property 
affected  thereby. 

A  familiar  example  of  an  equitable  lien  is  to  be  Vendor^s 
found  in  the  vendor's  lien  for  unpaid  purchase  ^®*^- 
money,  which  lien  attaches  to  the  land  as  a  trust, 
whether  the  vendor  executes  a  conveyance,  or  only 
contracts  or  agrees  to  execute  the  deed.  This  lien 
of  the  vendor  is  quite  independent  of  any  posses- 
sion on  his  part,  and  is  enforceable  not  only  against 
the  vendee  personally,  but  also  against  volunteers, 
and  subsequent  purchasers  having  notice  that  the 
purchase  money  remains  unpaid. 

A  vendor's  lien  for  unpaid  purchase  money  was 
held  to  retain  priority  over  the  lien  created  by  a 
judgment  registered  under  the  Act  13  &  14  Vic, 
c.  53  (1),  that  statute  making  no  change  in  the 

(1)  Hoghson  Y.  Davis,  4  Gr.,  588. 
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rights  of  equitable  encumbrancers  (1).  The  lien 
of  the  vendor  wiil  be  waived  by  his  taking  a  mort- 
gage for  the  unpaid  purchase  money  upon  the  land, 
or  upon  any  part  oi  it,  or  upon  other  lands  (2). 
A  purchaser  of  real  estate  having  executed  to  his 
vendor  a  mortgage  for  a  balance  of  unpaid  pur- 
chase  money,  which  mortgage  was  not  registered, 
it  was  held  under  that  statute,  that  the  judgment 
obtained  priority,  although  the  deed  to  the  pur- 
chaser had  been  registered  (3).  The  neglect  of 
the  vendor  to  register  his  mortgage  subjects  him 
to  the  liability  of  being  postponed,  and  he  will  not 
be  permitted  to  repudiate  the  results  of  such 
neglect,  and  to  revert  to  the  lien  which  he  has 
abandoned.  Where  the  vendor,  however,  had  not 
taken  a  mortgage  to  secure  the  unpaid  purchase 
money,  but  instead,  had  brought  an  action  against 
the  vendee  for  the  amount  of  such  purchase  money, 
and  had  recovered  judgment,  it  was  held,  that  he 
had  not  thereby  waived  his  lien  therefor,  and  was 
entitled  to  retain  priority  in  respect  of  such  lien 
over  another  judgment  creditor  of  the  vendee,  who 
had  registered  his  judgment  before  the  recovery  of 
the  vendor's  judgment  (4). 
Equitable  Falling  within  the  definition  of  an  **  equitable 
^"^g^  lien,  charge  or  interest  affecting  land "  may  be 
cited  that  class  of  mortgages  which  are  not  created 
by  the  express  deeds  or  contracts  of  the  parties 
thereto,  but  from  implication  in  equity,  from  the 
nature  of  the  transactions  between  the  parties,  and 
known  as  equitable  mortgages.     If  the  title  deeds 

(1)  McMaster  v.  Phipps,  6  Gr.,  253,  approved  Ferrass  v.  McDon- 
ald. 5  Gr.,  310  ;  see  MoQuestien  v.  Campbell,  8  Or  ,  242. 

(2)  DeGear  v.  Smith,  11  Gr..  570;  O'Donohque  v.  Hembroif, 
19  Gr. ,  95  ;  Anderson  v.  Prott,  lb.,  619. 

(3)  Burgess  v.  Howell,  8  Gr.,  37. 

(4)  Flint  V.  Smith.  8  Gr..  339  ;  see  Graves  v.  Smith,  2  E.  &  A.,  9  ; 
Harvey  v.  Smith,  lb.,  480. 
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of  an  estate  are  deposited  by  a  debtor  in  the  bands 
of  his  creditor,  as  security  for  a  debt,  or  to  cover 
a  fresh  sum  of  money  or  further  advances,  it 
amounts  to,  and  is  evidence  of,  an  executed  agree- 
ment for  a  mortgage  of  the  estate,,  and  will  be 
enforced  in  favor  of  the  creditor,  and  the  debtor 
will  not  be  allowed  to  plead  the  Statute  of  Frauds 
(1).  A  mortgage  having  been  created  through  the 
deposit  of  the  title  deeds,  and  the  borrower  having 
signed  a  memorandum  stating  the  sum  loaned  and 
times  of  repayment,  and  agreeing  to  execute  a 
writing  in  order  to  enable  the  lender  to  transfer  or 
control  the  mortgages  so  deposited,  it  was  held, 
that  the  memorandum,  not  being  in  the  language 
of  the  Registry  Act  then  in  force  (2),  **  a  deed,  con- 
veyance or  assurance  affecting  lands,**  did  not  re- 
quire to  be  registered,  in  order  to  secure  its  prior- 
ity over  a  subsequently  registered  incumbrance  (3). 
Under  the  English  Registry  Acts  it  was  held,  how- 
ever, that  a  memorandum  not  under  seal,  accom- 
panying a  deposit  of  deeds  by  way  of  equitable 
mortgage,  required  registration  to  preserve  its 
l)riority  (4).  Equitable  mortgages  were  expressly 
exempted  from  the  operation  of  the  Registry  Laws 
by  the  Acts  13  and  14  Vic,  c.  63,  s.  3,  and  the  Act 
18  Vic,  c  127,  s.  8,  incorporated  in  the  fifty-third 
section  of  Con.  Stat.  U.  C.  c  89,  and  re-enacted 
by  the  Act  24  Vic  c  41.  s.  7,  ss.  6.  This  excep- 
tional protection  was  properly  removed  by  the 
Registry  Act  of  1865,  the  sixty- sixth  section  of 

(1)  Pryce  v.  Bury,  2  Drew,  42  ;  Ex.  p.  M088,  3  De  G.  &  Sm., 
699  ;  Miller  v.  Stitt  et  al,  17  U.  C.  P.,  659;  see  Royal  Canadian 
Bank  v.  Cummer.  15  Gr.,  627 ;  Denistoun  v.  Fyfe,  11  Gr.,  372  ; 
Jones  V.  Bank  of  U.  C,  13  Gr.,  74. 

(2)  C.S.  U.  C,  c.  89. 

(3)  Harrison  v.  Armour,  11  Gr.,  303. 

(4)  Neve  v.  Pennel,  33  L.  J.  Chy.,  19  ;  See  Wormald  v.  Mait- 
land,35L.  J.  (N.  S.)  Chy.,  69. 
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which  is   identical  with   the   section  under  con- 
sideration (1). 
Betrospoc-     Although  the  sixty-sixth  section  of  the  Begistrj^ 

of^secUoD.  ^^*  ^^  ^^^^  ^^^  ^^^^  ^®^^  ^^*  *^  operate  retrospec- 
tively (2),  it  has  been  said  that  as  that  statute  did 
not  come  into  force  until  some  months  after  its 
passage,  the  interval  was  allowed  to  parties  having 
equitable  liens,  charges  or  interests  at  the  time 
the  statute  was  passed,  to  enable  them  to  assert 
their  rights,  and  that  all  rights  not  so  asserted 
were  summarily  extinguished  upon  the  statute 
coming  into  effect  (3). 
Notice  of  It  is  essential  to  the  maintenance  of  the  priority 
Sen  *&c  ^  ^^  ^^^  registered  instrument  over  the  equitable  lien, 
charge  or  interests  that  the  former  should  be  taken 
without  notice  of  the  adverse  claim,  the  statute  not 
avoiding  a  prior  equity  against  a  subsequent  regis- 
istered  instrument,  where  the  latter  is  taken  with 
notice  (4).  It  has  been  said  that  this  section  does 
not  contain  any  stronger  words  for  excluding  notice 
than  are  to  be  found  in  section  seventy-four,  ante. 
The  language  of  both  sections  is  absolute,  and  if 
the  judicial  construction  of  the  language  of  the 
seventy-fourth  section  restricts  its  operation  to 
cases  where  the  registering  party,  prior  to  his  pur- 
chase or  mortgage  had  no  notice  of  the  unregis- 
tered instrument,  it  would  appear  that  a  similar 
construction  of  the  eighty-first  section  cannot  be 
withheld  (5). 

See  Millar  v.  Smith,  23  U.  C.  P.  at  p.  66,  per  GwyntUy  J. 

McDonald  v.  McDonald,  14  Gr.,  133;  8.  C,  16  Gr.,  678; 
Moore  v.  Bank  of  B.  N.  A.,  15  Gr.,  308  ;  see  Cooley  ^t  al  v  Smith, 
40  U.  C.  R..  543. 

(5)  Bell  V.  Walker,  20  Gr.,  658;  affirmed  Grey  v.  Ball.  23  Gr.. 
390;  see  Sherbonean  v.  Jeflfs,  16  Gr.,  574. 

(4)  Wigle  V.  Setterington.  19  Gr.,  612 ;  Forrester  v.  Campbell, 
17  Gr.,  879 ;  Severn  v.  McLellan,  19  Gr.,  220  ;  Haynes  v.  Gillen. 
21  Gr..  15. 

(6)  Forrester  v.  Campbell,  $upra. 


<^1 

(2) 
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Notice  of  a  vendor's  lien  is  suflScient  to  charge  a  JJ^*^?®  ^f 
.  .  .  ,      Ve  idors 

purchaser,  if  received  by  him  at  any  time  prior  to  the  lien. 

payment  of  the  whole  of  the  purchase  money  (1),  and 
the  notice  must  be  ''  actual  *'  in  its  character  (2). 
The  equity  asserted  by  the  plaintiff  in  the  case  of 
Bell  V.  Walker  (3)  was  one  against  which  registra- 
tion affords  a  due  protection  (4).  The  owner  of' 
town  lots  25  and  26  sold  a  portion  of  the  latter  lot 
to  one  P.,  but,  through  a  mistake,  the  description 
in  the  deed  was  such  as,  at  law,  would  pass  the 
whole  lot.  He  subsequently  sold  to  the  plaintiff 
lot  25  and  all  that  part  of  lot  26  not  previously 
sold  to  P.  The  plaintiff's  deed  was  duly  registered. 
Subsequent  to  the  registration  of  the  plaintiff's 
deed,  the  defendant  obtained  a  conveyance  from 
P.,  the  description  therein  being  identical  with 
that  contained  in  the  deed  to  P.  In  conformity  to 
the  ruling  in  Bell  v.  Walker,  it  was  held,  that  this 
section  applied  to  interests  such  as  that  claimed 
by  the  plaintiff  (5).  This  section  was  enacted  to 
meet  and  annul  the  doctrine,  that  where  aa  equity 
existed  independently  of  any  instrument  capable  of 
registration,  the  Registry  Laws  did  not  apply  (6). 
The  section  avoids  equitable  liens,  &c.,  as 
against  registered  instruments  **  executed  by  the 
same  party,  his  heirs  or  assigns."  The  meaning 
of  this  term  appears  to  be  involved  in  obscurity. 
Is  an  equitable  lien,  charge  or  interest  affecting 

(1)  Story  Eq. ,  hh.  461  471 ;  Peieikiu  v.  McFarlaue,  4  app.  B.,  25. 

(2)  Roe  V.  Bratien,  '24  Gr.,  689.  As  to  constrnciive  notioe  from 
the  flbsBDce  of  a  receipt  for  tbo  cousideration  money  in  a  couvey- 
ance,  nee  Baldwin  v.  Duip^nan,  6  Gi*.,  696 ;  Rev.  Stat.  (Out!), 
chap.  109,  8.  1.  8s.  4. 

(3)  20  Gr.  668 ;  see  page  806  ante. 

(4)  lb.,  p.  563. 

(5)  Haynen  v.  Giileu,  21  Gr.,  16.  See  GiUeu  v.  HayueH,  88  U. 
C.  R.,  516 ;  Jaroieson  et  al  v.  McCoUum,  18  D.  C.  R.,  445. 

(6)  Per  Spragge  C,  Roe  v.  Braden  supra.  See  Cooley  et.  al,  v. 
Smith,  40  U.  C.  R.,  643. 
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lands  Talid  as  against  a  porobaser  for  value,  with- 
out notice,  claiming  under  a  registered  instrument 
Meaning  executed  bv  a  person  otber  tban  "tbe  same  party, 
"  san^  bis  beirs  or  assigns  ?''  Independently  of  tbe  Beg- 
party.Ac' igtyy  ^^j^  ^j^  instrument  aflfecting  land  executed 
by  a  party,  who  claims  an  equitable  as  well  as  a 
le^al  interest  in  tbe  land,  passes  tbe  equitable 
interest,  and  tbe  grantor  cannot  afterwards  set  up 
sucb  equitable  interest.  .  Tbis  section,  therefore, 
if  restricted  in  its  operation  to  cases  where  the 
registered  instrument  is  executed  by  the  party 
haying,  or  claiming  to  have,  the  equitable  interest, 
and  to  bis  beirs  and  assigns,  will  be  simply 
re-enacting  a  well  understood  rule.  As  the  policy 
of  the  Act  is  to  protect  bona  Jide  purchasers  for 
value  from  secret  claims  or  interests,  it  would 
seem  that  it  is  not  conditional  to  the  avoidance  of 
an  equitable  lien,  charge  or  interest  affecting  land 
against  a  registered  instrument  conveying  such 
land,  that  the  registered  instrument  should  be 
executed  by  the  party  claiming  such  lien,  charge 
or  interest,  his  heirs  and  assigns,  but  that  the 
same  will  be  postponed  or  deferred  where  tbe 
instrument  is  executed  by  a  person  not  having 
the  lien,  charge  or  interest.  Sprage,  V.  C,  in 
Grey  v.  Ball  (1),  remarking  upon  the  language  of 
this  section,  observes  :  **  I  have,  I  confess,  not 
been  able  to  satisfy  myself  as  to  the  intention  of 
tbe  Legislature  in  the  use  of  the  words  in  the  sec- 
tion quoted  *  executed  by  tbe  same  party,  his  heirs 
or  assigns.*  The  primary  meanmg  of  these  words 
would  be  'executed  by  the  party  who  has  the 
equitable  lien,  charge  or  interest,*  and  tbe  clause 
would  read,  that  no  equHable  lien,  charge  or 
interest  shall  be  deemed  valid  in  any  Court   as 

(1)  23  G/.,  890. 
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itgainst  a  registered  inst.ntnent  executed  by  the 
party  haying  such  equitable  interest.    But  what 
as  to  registered  instruments  executed  by  others 
than  those  having  such  equitable  interests — are 
ihey  to  continue  to  be  valid  as  against  them  ?    It 
is  in  comparatively    few  cases   that    the  party 
having  the  equitable  interest  and  the  party  exe- 
cuting the  registered    instrument  .are  (not)  the 
isame,  and  where  they  are  the  same,  the  aid  of 
this  provision  in  the  statute  would  not  be  needed. 
It  is  impossible,  I  think,   that  the  Legislature 
<)ould  have  intended  to  confine  the  operation  of 
this  salutary  provision  to  such  cases  ;  because  if 
so  confined,  it  would  practically  be  a  dead  letter, 
And  would  disappoint  the  obvious  intention  of  the 
Legislature.*' 

It  is  further  provided  that  "  tacking  shall  not  TacMng. 
be  allowed  in  any  case  to  prevail  against  the  pro- 
visions of  this  Act." 

Tacking  is  a  doctrine  of  equitable  origin,  and  Tiie  on- 
has  been  defined  as  the  union  of  two  or*  more 
securities  given  at    diflferent  times,  in  order   to 
exclude  or  prevent  an  intermediate  purchaser  or 
encumbrancer  from  redeeming  or  discharging  a 
lien  which  is  prior  in  date^  without  also  redeeming 
or  discharging  a  lien  which  is  subsequent  to  his 
own  (1).     Where  a  third  mortgagee,  not  having  niustra- 
had  notice,  at  the  time  of  his  advancing  the  money  *^^"' 
to  the  mortgagor,  of  the  execution  of  the  second 
mortgage,  paid  to  the  first  mortgagee  the  amount 
of  the  principal  money,  interest  and  costs  due  on 
the  said  mortgage,  he  could  take  an  assignment 
thereof,  and  be  entitled  to  stand  in  the  previous 

(1)  Marsh  v.  Lee,  1  Ch.  C,  162;  1  W.  &  T.,  L.  C./560;  see 
Bruce  v.  Daohess  of  Marlborough,  2  P.  W.,  491 ;  Hopkinson  v. 
Bolt,  9  H.  L.,  674. 
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situation  of  the  first  mortgagee,  with  respect  to  the 
sum  due  upon  such  first  mortgage  security,  upon 
the  ground  of  his  defraying  such  first  mortgage ; 
and  he  was  permitted,  in  addition,  to  be  preferred 
to  the  second,  or  mesne  incumbrancer,  in  respect 
of  his  own  mortgage,  which  he  could  tack  on  the 
first  mortgage  security,  upon  the  principle,  that, 
in  such  a  case,  the  legal  and  equitable  estates 
were  vested  in  the  same  person,  while  the  mesne 
incumbrancer  had  only  an  equitable  title,  which 
cannot  prevail  against  one  having  the  both, 
according  to  the  maxim  "in  acquali  jure  melior 
est  conditis  possidentis  *'  (1). 

Tacking  did  net  obtain  where  ihe  party  claim- 
ing the  benefit  thereof  had  notice  of  the  prior  or 
mesne  incumbrancer  (2). 
TacKing        The  doctrine  of  tacking  was  never  favorably  re- 
abolished  g^j.j^^i  i^  this  Province.     The  Registry  Act  of  1846 
had  a  partial  operation  in  the  prevention  of  tack- 
ing (3),  and  the  doctrine  being  admittedly  antag- 
onistic to  the  general  policy  of  the  Registry  Law, 
as    well    as    beiug  productive  of  injustice,   waf^ 
ISA  14     removed  by  the  Act  13  &  14  Vic,  cap.  63,  sec.  4 
^ic.,  ch.    ^^j^     Yi  has  been  said  that  that  statute  did  not  in 
terms  abolish  tacking  (5).     To  remove  all  doubt 
upon  this  point,  the  Registry  Act  of  1865  (6)  ex- 
pressly provided  that  tacking  should  not  be   al- 
lowed in  any  case  to  prevail  against  the  provisions 
of  that  Act.     This    provisiou  is  retained  in   the 
section  under  consideration. 

(1)  Gordon  v.  Lothian,  2  Gr.,  293  ;  Hyman  v.  Roois,  10  Gr„ 
340;  McMmray  v.  Burnham,  2  Gr.,  289. 

(2)  McMurrav  v.  Bnrnham.  gttpra, 

(3)  See  C.  S.  V.  C,  c.  89»  8.  56.     See  Bethune  v.  Calcnlt,  1  Gr., 
81. 

(4)  fieeC.S.U.Cc  89,  s.  66. 

(5)  See  Buckley  v.  Bowman,  12  Gr.,  467. 

(6)  Sec.  66. 
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Sol.      J 

A  mortgagor's  devisee  was  held  not  entitled  to  ^**  ^<^ 
redeem  the  mortgage,  without  also  paying  a  judg-  amount  to 
ment  held  by  the  owner  of  the  mortgage  against  ^^^'^^^ 
the  mortgagor.  This  is  not  such  tacking  as  the 
section  forbids,  being  based  upon  the  desire  to 
avoid  circuity  of  action  (1).  When  the  owner  of 
property  mortgaged  it  to  W.,  and  then  assigned 
an  undivided  half  to  J.,  subject  to  the  mortgage, 
and  afterwards  mortgaged  his  remaining  half  to 
B.,  who  afterwards  obtained  an  assignment  of  the 
said  mortgage,  it  was  held  thai;  the  representa- 
tives of  J.  were  not  bound  to  redeem  both  mort- 
gages, but  only  the  mortgage  to  W.  (2).  The  rule^onsoli- 
of  equity,  which  permits  the  holder  of  several  mort. 
mortgages  created  by  the  same  mortgagor  upon^*^®*- 
separate  properties  to  consolidate  the  debts,  and 
insist  on  being  redeemed  in  respect  of  all  before 
releasing  any  one  of  his  securities,  is  not  "  tack- 
ing,*' and  is  not  such  a  claim  as  the  Begistry  Act 
declares  shall  not  be  allowed  to  prevail  against  its 
provision  (8).  In  this  case,  L.  mortgaged  both 
lots  to  E.,  and  afterwards,  in  1875,  conveyed  to 
K.  all  his  interest  in  lot  29.  The  plaintiffs  in  their 
Bill  charged  notice  by  E.  when  he  obtained  his 
mortgage  and  took  the  conveyance  of  both  mort- 
gages in  favor  of  the  plaintiffs,  and  claimed  that 
the  plaintiffs  were  entitled  to  unite  their  securities 
as  against  L.,  and  all  persons  claiming  under  him 
subsequently  to  the  second  mortgage  to  the  plain- 
tiffs, and  that  he  and  they  were  not  entitled  to 
redeem  either  parcel  without  paying  off  the  whole 

(1)  McLaren  v.  Fraser,  17  Or.,  533  ;  see  McKinnou  t.  Ander- 
son, 17  Gr.,  636  ;  Fisher  on  Mortgages,  s.  229. 

(2)  Baokley  v.  Bowman,  12  Gr.,  457  ;   see  Ferguson  t.  Fron- 
tenac,  21  Gr.,  188. 

(3)  Dominion  Savings  &  Investment  Co.  v.  Kittridge,  23  Gr., 
631. 
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amount  due  to  the  plaiotiffs  in  respect  of  both 
mortgages.     Blake,  Y.  C,  in  his  judgment,  said 
GeneralJ    (1),  **The  general  rule  that  a  mortgagee  can  hold 
consoUdft*  two  mortgages  on  different  properties  given  by  the 
mori^'      same  mortgagor  until  payment  of  both  mortgages, 
gages.       even  when  one  of  the  properties  finds  its  way  inta 
the  hands  of  a  purchaser,  is  too  well  established  to 
be  now  impugned.     But  it  is  argued  here  that  the 
rule  must  give  way  to  the  clause  in  the  Begistry 
Act,  'and  tackin^i:  shall  not  be  allowed  in  any  case 
to  prevail  against  the  provisions  of  this  Act.*  "  The 
first  answer  to  this  position  is,  that  the  uniting  of 
two  mortgages  in  one  hand  against  the  same  mort- 
gagor, is  not  "tacking.'*     The  word   "tacking" 
had,  at  the  time  of  the  passing  of  these  Acts  29 
Vic,  c.  24,  and  12  &  14  Vic,  c  63 — consolidated  by 
chapter  87  {sic)  of  the  Con.  Stat,  of  U.  C. — a  well- 
defined  meaning,  and  was  not  then,  as  it  cannot 
be  now,  correctly  applied  to  a  claim  such  as  that 
made  by  the  plaintiffs  in  respect  of  the  two  mort- 
gages in  question.     But  even  if,  for  the  sake  of 
argument,  it  were  admitted  that  the  term  "  tack- 
ing **  is  applicable  to  the  present,  it  is  not  every 
case  in  wbich  it  is  abolished.     It  is  not  "  allowed 
in  any  case  to  prevail  against  the  provisions  of  this 
Act."     The  Act  makes  registration  notice — that  is 
constituted  the   test — and   here   both   mortgages 
being    registered,    and   the    defendant    Kittridge 
dealing   with   both  of  the  lots,  had  that  notice 
which  this  Act  intended  he  should  have.     It  is  not, 
therefore,  easy  to  see  what  provisions  of  the  Act 
are  violated  when  the  prior  mortgagee  asks  that 
the  person  subsequently  dealing  with  the  premises 
shall  be  held  bound  by  the  information  found  at 

(1)  At  p.  634. 
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the  Begistry  Office  ....  I  think  the  defendant 
Kittndge  took  his  mortgage  with  notice  through 
the    Begistry  Office    of  all  those  encumbrances 
which  give  the  plaintiffs  the  right  now  claimed, 
and  that  on  the  first  ground  taken,  it  cannot  be 
defeated.''      The    right  to    consolidate   separate  Equitable 
mortgage  debts  on  separate  properties  being  anJJ^^J^^^ 
equitable  one  (1)  will  not,  under  this  section,  be  ^^^  ^"^ 
allowed  in  favor  of  the  holder  of  the  mortgages  purchaser 
against  a  puisne  encumbrancer  of  one  of  the  mort-  ^^^'^^ 
gaged   properties  without   notice,  although  such 
right   will   be  enforceable  as   against  the  mort- 
gagor himself  (2).     The  case  of   the   Dominion 
Savings  and  Investment  Company  v.   Kittridge, 
was   commented  upon   and   distinguished.     The 
head  note  to  the  case  of  Hyman  v.  Boot  (3)  was 
referred  to  in  a  note  as  being  evidently  erroneous 
in  representing  it  as  one  of  tacking,  it  being  in 
reality  for  consolidation. 

As  there  were  no  express  provisions  against 
tacking  in  the  English  Begistry  Acts,  it  was  not 
interfered  with  by  the  fact  that  the  mesne  incum- 
brancers were  registered  (4).  By  the  Vendor  and 
Purchaser  Act  (Imp.,)  1874,  however,  tacking  has 
been  abolished. 

Tacking  has  been  excluded  by  the  Irish  Begistry 
Act  (5),  in  cases  where  the  Act  is  applicable  (6) ; 


(1)  Willie  V.  Lugg,  2  Eden,  78. 

(2)  Brower  v.  Canada  Permanent  Bmlding  Assooiaiion,  24  Gr., 
50d  ;  see  Street  v.  the  Onmmercial  Bank,  1  Gr.,  169. 

(3)  10  Gr.,  840. 

(4)  Wrightdon  v.  Hudson,  2  Eq.  Ab.,  609 ;  Carter  v.  Cooley,  1 
Cox,  182. 

(5)  6  Anne,  cap.  2,  s.  4. 

(6)  Drew  v.  Lord  Norbury,  9  Ir.  Eq.  R.,  171  ;  see  Carlisle  v. 
Whaley,  L.  R.  2,  H.  of  L.,  891. 
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although  it  is  still  permitted  in  cases  nnaffected 
by  that  statute  (1). 

In  most  of  the  United  States  the  doctrine  is  re- 
pudiated (2). 

(1)  Tenison  v.  Sweeney,  7  Ir.  Eq.  R.,  571. 

(2)  'i'horaa«  on  Mtges.  100  ;  see  Peabody  v.  Patt3n,  2  Pick., 
^20. 
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CHAPTER  XI, 

MISCELLANEOUS  PROVISFONS. 

Plans. 

Be-registration.  &o.,  where  Begietry  Books  lost  &o. 
(cj   Defects  in  registration  oared. 
(d)  List  of  Crown  Grants  to  be  famished  to  Begistrars. 


(a) 
(6) 


§82.  Begistration  of  plans  of  division  of  lands  into  smaller 

parcels.     Scale  of  plan  and  what  to  shew. 
2.  Daty  of  registrars  thereafter.      Instraments   mast 

conform  to  such  plan. 
8.  Penalty  for  refusing  sach  plan.    How  recovered. 
4.  To  what  land  this  section  applies. 
§83.  When  plan  mast  be  registered  in  case  of  lands  sabdivid- 

ed  before  this  Act.    How  to  be  made. 
§84.  Plan  not  binding  antil  some  sale  is  made  nnder  it ;  alter- 

ations  in  plan. 
§85.  Plans  of  towns  er  villages  to  be  registered  in  certain 

cases.    How  to  be  certified. 
2.  Expense  how  paid. 
§86.  Provisions  for  re-registration  in  case  registry  books  or 

papers  are  lost  or  destn»yed. 
§87.  Begistration  made  before  4th  March,  1868,  not  to  be 

deemed  void  for  certain   defects.     Begistration  in 

books  for  anincorporated  villages.    Proviso. 
§88.  Defective  registrations  before  29th  March,  1878,  not  to 

be  deemed  void. 
§89.  Begistrations,  etc..  not  to  be  deemed  void  by  absence  of 

certificates,  etc ,  in  margin  of  books. 
§90.  The  case  of  a  township  made  part  of  a  new  township 

withoat  change  of  registry  books  proyided  for.    Pro- 
viso. 

(a)  PLANS. 

82.  Wherever  any  land  or  original  Town  or  Township  lot  has  Registia- 
been  snrveyed  or  sabdivided  into  Town  or  Village  lots,  or  other  lots  |jq^  q| 
so  differing  from  the  manner  in  which  said  land  or  lot  was  sar-  pj^^i^g  ^f 
eyed  or  granted  by  the  Crown,  that  the  same  cannot  or  is  not,  ^yigion  of 
by  the  description  given  of  it,  easily  and  plainly  to  be  identified,  iimt^g  {j^^q 
the  person,  corporation,  or  company,  making  sach  survey  or  sub-  gQ^aller 
division,  their  heirs,  executors,  administrators  or  assigns,  <^ttor-p^^|g 
neys  or  successors,  shall,  within  three  months  from  the  date  of  lijjiX 

every  such  survey,  or  subdivision,  lodge  with  the  Begistrar  a  j)lan  i^'^ca-^^ 

or  map  of  the  same,  on  a  scale  of  not  less  than  one  MMih  to  every  Scale  of 
four  chains,  showing  the  number  of  the  Township  or  Town  lots,  plan  and 
and  Bange  or  Concession,  the  number  or  letters  of  Town  or  Village  what 'to 
lots,  and  names  of  streets,  with  the  astronomical  or  magnetic  shew. 
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bearing  of  the  same*  and  showing  thereon  all  roadfl,  streets,  lots, 
and  commons  within  the  same,  with  the  courses  and  widths 
thereof  respectively,  and  the  width  and  length  of  all  lots,  and  the 
courses  of  all  division  lines  between  the  respective  lots  within  the 
same,  together  with  ^uch  information  as  will  shew  the  lots,  con- 
cessions, tracts,  or  blocks  of  land  of  the  Township  wherein  the 
same  is  situate. 
Duty  of  2.  Every  such  map  or  plan,  before  being  registered,  shall  be 

Registrar  signed  by  the  person  or  the  chief  officer  of  the  corporation,  by 
thereafter,  whom  or  on  whose  behalf  the  same  is  filed,  and  shall  also  be  cer- 
tified by  some  Provincial  Land  Surveyor,  in  the  form  of  Schedule 
*  ^^  L  to  this  Act;  and  thenceforth  the  Registrar  shall  keep  an 
instni-  index  of  the  lands  described  and  designated  by  any  number  or 
"^®^*®  letter  on  such  map  or  plan,  by  the  name  by  which  such  person, 
f"*^*  to  *^"  <^n>oration  or  company  designates  the  same  in  the  manner  pro- 
lorm  to  yided  by  this  Act ;  and  all  instruments  affecting  the  land  or  any 
flucn  plan,  p^^  thereof,  executed  after  such  plan  is  filed  with  the  Registrar, 

shall  conform  thereto,  otherwise  they  shall  not  be  registered. 

Penalty  8.  In  the  case  of  refusal  by  sneh  person,  corporation  or  eom- 

for  refus     pany,  his  or  their  executors,  agents,  er  attorneys,  or  succeesors, 

ing  such     for  two  months  after  demand  in  writing  for  that  purpose,  to  lodge 

plan.  the  said  plan  or  map  when  required  by  any  person  interested 

therein,  or  by  the  Inspector  so  to  do,  he  or  they  shall  incur  a 

penalty  of  twenty  dollars  for  each  and  every  calendar  month  the 

said  map  or  plan  remains  unregistered,  which  penalty  may  be 

How  re-     recovered  by  any  person  complaining,  in  any  Division  Court  in 

covered,     the  county  in  which  such  lands  are  situated,  in  like  manner  as  a 

common  debt. 
To  what  4.  This  section  shall  apply  as  well  to  lands  already  surveyed 

land  this  or  subdivided  as  to  those  which  may  hereafter  be  surveyed  or 
section  subdivided,  subject  to  the  next  succeeding  section.  31  Y.,  c.  20, 
applies.      s.  75 ;  35  V.,  c.  29,  s.  1 ;  39  V.,  c.  7,  s.  16. 

FiHng  In  the  Registry  Act  of  1846  (1)  provision  was 

un^er   ^  *  made  for  the  registration  by  any  person,  corpora- 
Reg.  Act    tion  or  company,  of  plans  or  maps  of  lands  sur- 
veyed and  subdivided  by  him  or  them  into  town 
or  village  lots,  in  a  manner  differing  from  the 
description  of  such   lands   as   contained  in   the 
patents  thereof  from  the  Crown.     Such  registra- 
tion was  not,  however,  made  imperative. 
Under  12       By  the  statute  12  Vic,  cap.  35,  it  was  enacted 
**'•'  °'    •  that  the  original  owners  of  lands  which  formed  the 
site  of  any  town  or  village,  or  their  heirs,  agents, 
&c.,  should,  within  one  year  next  after  the  passage 
of  that  Act  (2.),  cause  to  be  made  and  deposited 

(1)  Sec.  33. 

(2)  May  30th,  1849. 
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in  the  proper  Begistry  Office,  a  fair  and  correct 
plan  or  map  of  such  town,  village  or  original  sub- 
division thereof  which  was  to  be  certified  by  a 
Land  Surveyor  and  by  such  original  owners 
therof,  or  their  representatives ;  and  that  in 
default  thereof,  a  penalty  should  be  incurred.  It 
was  further  enacted  that  copies  of  the  map  or  plan 
so  deposited,  certified  by  the  Begistrar  as  correct, 
should  be  taken  as  evidence  of  the  original  plan 
and  survey  of  such  town,  village,  or  original  sub- 
division. This  act  being  retrospective  only,  and 
not  affecting  plans  or  maps  of  surveys  made  sub- 
sequent to  its  coming  into  operation,  and  the 
optional  system  necessarily  resulting  in  confusion 
and  uncertainty,  advantage  was  taken  of  the  con- 
solidation of  the  statutes  in  1859,  to  render  it 
compulsory  upon  parties  to  register  plans  and 
maps  of  surveys  (1). 

The  Registry  Act  of  1865  still  further  amended  Reg.  Act 
the  law  in  this  respect,  and  required  (2)  the  plans  ^'  ^^^^' 
or  maps  to  be  lodged  in  the  proper  Registry  Office, 
within  three  months  from  the  date  ol  survey,  6ind 
to  be  certified  to  as  being  correct  by  a  Land  Sur- 
veyor, and  by  the  original  owner  or  his  representa- 
tives. It  was  also  provided  that  no  instrument 
affecting  the  land  so  divided  or  any  part  thereof, 
executed  subsequent  to  such  plan,  should  be  regis- 
tered unless  it  should  conform  thereto. 

These  provisions  were  retained  in  the  Registry  Beg.  Act 
Aot  of  1868  (3),  the  only  alterations  being  that  the""^  ^^• 
map  or  plan  did  not  require  to  be  certified  to  by 
the  owner  or  his  representatives,  the  certificate  by 
the  Provincial  Land  Surveyor  being  deemed  suffi- 

(1)  C.  S.  U.  C.  c.  89,  8.  79.* 

(2)  Sec  73. 

(3)  Sec.  76. 
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cient ;  and  that  the  Inspector  could  require  such 
map  or  plan  to  be  lodged  in  the  Registry  Office. 
89  Vic,  Since  the  Act  89  Vic,  cap.  7  (1),  the  map  or  plan 
*•  ^*  is  required  to  be  signed  by  the  person  or  the  ch'ef 
oflScer  of  the  corporation,  by  whom,  or  on  whose 
behalf  the  same  should  be  filed,  in  addition  to  the 
certificate  of  the  Provincial  Land  Surveyor. 

^.Uso^to     ^^^^  ^^  *'^®  Registry  Act  of  1865  it  was  not  im- 
file  plans  perative  that  instruments  afifecting  the  lands  cover- 
1866!*       ed  by  town  or  village  lots  should  be  registered  in 
accordance  with,  or  conform  to,  the  plan  lodged  in 
the  Registry  Office,  and  the  Registrar  was. not  at 
liberty  to  refuse  to  register  an  instrument  affecting 
any  township  lot,  or  a  part  thereof,  on  the  ground 
of  its  nonconformity  to  any  plan  filed  in  his  office, 
provided  the  instrument  otherwise  was  in  accord- 
ance with  the  Registry  Law. 
Instra-         A  Registrar  being  required  to  record  a  certificate 
must  con-  of  lis  pendens,  affecting   "  lot  number   sixteen  in 
*hn  ^     *^^  ninth  concession  of  the  township  of  Erin,  and 
lots  number  fourteen  and  fifteen  in  the  tenth  con- 
cession of  the  same  township,*'  refused  to  do  so, 
on  the  ground  that  the  west  halves  of  lots  fourteen 
and  fifteen  had  been    laid  out   into  village  lots, 
according  to  a  plan  filed  in  his  office.     On  appli- 
cation for  a  mandamus,  it  was  held  that,  so  far  as 
regarded  the  west  halves,  he  was  right,  for  the 
seventy-third  section  of  the  Registry  Act  of  1865 
required  that  the  certificate  should  show  the  vil- 
lage lots  affected  (2).     In  delivering  the  judgment 
of  the  court,  Morrison  J.,  referring  to  that  section, 
remarked,  "It  is,  we  think,  evident  that  the  Leg- 
intention  islature    by  this    clause     *     *     *    intended    to 
lature.      remedy  what  was  considered  a  defect  as  the  law 

(1)  Sec.  16. 

(2)  In  re  ThompRon  et  al..  v.  Webster,  26  U.  C.  R.,  237. 
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formerly  stood^  the  want  of  conforroity  in  the  reg- 
istration of  instruments  afiecting  lands,  originally 
township  lots,  and  laid  out  into  village  lots,  and 
making  it  compulsory  upon  persons  claiming 
title  to  lands  forming  the  site  of  a  village,  after 
the  plan  of  the  same  has  been  duly  prepared  and 
deposited  in  the  proper  office,  to  register  all  instru- 
ments affecting  any  of  such  village  lots  in  the  same 
manner  as  if  the  village  lots  were  from  that  tim 
described  in  grants  from  the  Crown ;  the  chain  of 
title  and  instruments  affecting  the  land  prior  to  the 
lodging  of  the  plan  being  registered  and  indexed 
against  the  original  lot  as  patented  in  the  manner 
provided  for  township  lots;  one  of  the  objects  the 
Ijegislature  had  in  view,  in  compelling  such  a 
course  of  registry,  being  to  simplify  the  state  of 
the  title  in  the  Eegistry  Office  ;  so  that  any  owner, 
intending  purchaser,  or  person  interested  in  ascer- 
taining the  title  to  any  particular  village  lot,  could, 
by  a  glance  at  the  Registry  Index  Book,  see  from 
the  references  set  against  the  particular  village  lot 
the  instruments  affecting  it  on  registry  since  the 
date  of  the  filing  of  the  plan." 


The  instrument  must  show  on  its  face  what  par-  ^j^^^^ 
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ticular  town  or  village  lot  and  their  designation  on  meant  by 
the  plan  which  it  is  intended  to  affect.  ty'to^pUn. 

In  a  survey  the  land  was  divided  into  blocks  with 
streets  running  through  them,  and  the  blocks  were 
sub-divided  into  lots  which  were  numbered,  in  all 
from  1  to  174  inclusive.  Held,  that  a  sale  of  any 
such  lots  by  their  numbers  only  would  be  a  suffi- 
cient description,  and  that  if  named  incorrectly  as 
being  on  one  of  the  streets,  it  would  not  vitiate  a 
private  sale,  as  anything  beyond  the  numbers  in 
such  sub-division  would   be  surplusage,  and  the 
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Act  does    ganae  would  apply  to  a  tax  sale  (1).    The  Act  ap- 
where       plies  to  a  case  where  a  part  of  the  land  sub-divided 
or^uncU-*  ^^®  ^^^^  ^^^  and  Cannot,  by  the  description,  be 
vided  in-   easily  and  plainly  identified  without  reference  to 
Bold!        ^^^  pl^^^  I  l^"t  where  the  whole  original  lot  is  sold,  or 
an  interest  in  it,  the  objection  will  not  be  tenable  (2). 
Although  portions  of  township  lots  have  been  laid 
off  into  village  lots  this  presents  no  objection  to  an 
undivided  interest  in  the  township  lots,  as  origin- 
ally described,  being  sold  under  execution ;  and  the 
purchaser  at  Sheriff's  sale  is  entitled  to  bold  the 
interest  acquired  under  such  sale,  notwithstanding 
the  Sheriff  *s  deeds,  so  far  as  they  concern  the  vil- 
lage lots,  do  not  comply  with  the  Registry  Act  of 
1846  and  this  Act,  and  notwithstanding  that  the 
present  Act  prohibits  the  registration  of  deeds  of 
any  portion  of  lots  so  laid  out,  unless  they  conform 
to  the  plan  of  the  property  as  filed  (3). 
Nor  if  plan     There  is  no  obligation  to  file  a  plan  which  only 
^en^l^  refers  to  reservations  or  exceptions  mentioned  in  an 
tiona  in  in- instrument,  as  long  as  the  property  granted  is  not 
fltrumen    ^xpygggg^  f^Q  jj^  ju  accordance  therewith.     M.  was 

owner  of  the  east  half  of  a  certain  lot  of  land.  In 
1872  he  employed  one  S.  to  draw  a  plan  of  a  por- 
tion of  the  lot,  upon  which  some  lots  were  lettered 
and  others  numbered.  The  land  in  question  was 
marked  in  the  plan  as  '*  The  Parsonage,"  but  was 
neither  numbered  or  lettered.  The  plan  so  marked 
was  never  registered.  In  1874  M.  mortgaged  the 
said  half  lot  to  B.,  one  of  the  defendants,  "  reserv- 
ing thereout  lots  numbered  from  1  to  181,  both 
inclusive,  as  shown  on  a  plan  made  by  S.  and 
dated  1872,"  and  during  negotiations  for  the  loan 

1)  ABton  y.  Innis.  26  Gr..  42. 

2)  Rathbum  v.  Oulbertson,  22  Gr.  465. 

:8)ib. 
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M.  left  a  lithographed  copy  of  the  plan  in  B*b  pos- 
session. B.  registered  the  mortgage,  hnt  took  no 
steps  to  register  the  plan ;  subsequently  M.  altered 
his  plan  by  running  a  street  through  lots  106  and 
116  and  transferred  the  numbe^l06  to  the  parson- 
age lot.  The  date  of  the  plan  remained  as  in  1872, 
and  M.  then  registered  it  in  its  altered  state.  In 
1876  M.  applied  to  the  plaintiff  for  a  loan  upon  lot 
106,  or  **  the  parsonage  lot."  An  abstract  was  ob- 
tained by  the  plaintiff  from  the  Begistrar,  from 
which  the  prior  mortgage  from  M.  to  B.  was  omitted, 
the  Registrar  considering  that  inasmuch  as  lots  1 
to  181  inclusive,  were  excepted  from  B*s  mortgage, 
the  property  in  question  was  not  affected  by  it.  A 
mortgage  was  then  made  by  M.  to  the  plaintiff.  B. 
having  foreclosed,  and  the  plaintiff  having  brought 
ejectment  against  B.  it  was  held  that  the  defendant's 
title  must  prevail  on  the  grounds :  first,  that  no 
obligation  was  cast  upon  B.  under  the  Registry 
laws  or  otherwise  to  register  the  plan,  which  was 
only  referred  to  in  describing  the  reservation  from 
his  mortgage ;  secondly,  that  B.'s  title  was  complete 
by  the  registration  of  his  mortgage  upon  the  town- 
ship lot ;  and,  thirdly,  that  if  from  any  cause  the 
exception  or  reservation  from  the  property  men- 
tioned in  B.'s  mortgage  proved  abortive  or  ineffec- 
tual, B.  was  entitled  to  the  excepted  portion  also  (1). 

As  to  whether  the  omission  of  the  owner  to  sign  Neglect  of 

the  certificate  for  filing  the  plan  will  render  such  ^^®!L!1 
o  r  Sign  map. 

filing  ineffectual,  see  remarks  of  Proudfoot,  V.  C. 
in  Wyoming  v.  Bell  (2). 

The  plan  of  a  survey  of  a  portion  of  a  town  plot  or  of  Sue- 
was  registered  in  the  proper  Registry  OflBce,  but  "^^J^^- 
without  being  regularly  authenticated  in  the  man- 

(1)  Muttlebory  v.  King  et  al.,  44  U.  C.  R.,  356. 

(2)  24  Gr.,  at  pp.  568-9  ;  Dillon  on  Corporations,  r.  498. 
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ner  required  by  sub-section  2  of  this  section,  in 

that  it  was  not  duly  certified  by  a  surveyor.     It 

was  held  that,  notwithstanding  this  irregularity, 

the  municipality  had  the  right  to  assess  these  lots 

and  levy  the  taxQS  assessed  by  sale  in  the  usual 

way  (1).     As  to  whether  a  plan  can  be  considered 

an    instrument    see    Lindsey  v.    Corporation  of 

Toronto  (2). 

Plans,  &c.,     To  facilitate  assessment  for  municipal  pui-poses, 

ed  wfth     every  person  who  is  required  by  this  Act  to  lodge 

Treasurer  ^  pjg^^  ^^  ^^^^  of  any  survey  or  sub- division  of  land 

01  manici-      ^  s:  ^  *> 

paiity.  made  by  him  must  also^under  the  Statute  43  Vic, 
43  Vic,  ^j^p^  24  (8}  within  three  months  of  the  date  of  such 
survey,  lodge  a  duplicate  copy  of  such  plan  or  map 
with  the  treasurer  of  the  municipality  in  which 
the  land  is  situated,  and  in  case  of  neglect  or 
refusal  to  do  so  within  two  months  after  notice  in 
writing,  given  to  him  by  such  Treasurer,  requiring 
him  to  lodge  sach  plan  or  map  with  him,  he  will 
incur  a  penalty  of  twenty  dollars  for  each  month 
during  which  such  default  shall  be  made.  As  no 
mode  for  the  recovery  of  this  penalty  is  prescribed 
by  the  statute  just  cited,  the  Interpretation  Act 
will  govern  (4). 

Copies  of  every  plan  or  map  filed  in  the  Registry 
Office  under  this  and  following  sections  of  this 
Act  may  be  obtained  from  the  Registrar,  and  being 
certified  as  correct  by  the  Registrar,  shall  be  taken 
in  all  Courts  as  evidence  of  the  original  thereof, 
and  of  the  survey  of  which  it  purports  to  be  a  plan 
or  map  (5). 

The  Registrar  must  make  a  record  of  every  plan 

(1)  Aston  V.  InDis.  26  Gr.,  42. 
(•J)  25  U.  C.  P.,  335. 

(3)  Sec.  26. 

(4)  Rev.  Stat.  (Ont.),  Cap.  1,  s.  8.  ss.  29. 

(5)  ReT.  Stat.  (Ont.),  Cap.  146,  s.  73. 
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or  map  made  and  deposited  with  him,  and  after 
the  day  and  year  of  such  deposit  (1). 

83.  In  sales  of  lands  under  surveys  or  subdivisions  made  When 
before  the  fourth  day  of  March,  eighteen  hundred  and  sixty-  plan  must 
eight,  where  such  surveys  or  subdivisions  so  differ  from  the  mail-  be  regis- 
ner  in  which  such  land  was  surveyed  or  granted  by  the  Crown,  tered  in  of 
that  the  parcel  so  sold  cannot  be  easily  identified,  the  plan  or  lands  sub- 
survey  shall  be  registered  within  siv  months  after  the  passing  of  divided 
this  Act,  if  the  plan  or  survey  is  still  in  existence  and  procurable  before  this 
for  registration,  and  filing  under  the  next  preceding  section,  and  Act. 
if  it  is  not,  a  new  survey  or  plan  shall  be  made  by  and  at  the 
joint  expense  of  the  persons  who  have  made  such  surveys  or  sub-  How  to  be 
divisions,  and  of  all  others   interested   therein,  by  some   duly  made, 
authorized  Provincial  Land  Surveyor,  as  nearly  as  may  be  accor- 
ding to  the  proper  original  survey  or  subdivision,  and  the  same 
when  so  made  shall  be  filed  as  if  under  the  next  preceding  sec- 
tion of  this  Act,  31  v.,  c.  20,  s.  76. 

The  provisions  of  this  section  first  appeared  in 
the  seventy  fourth  section  of  the  Registry  Act  of 
1865,  which  was  re-enacted  in  the  seventy-sixth 
section  of  the  Registry  Act  of  1868  (1). 

This  section  is  retrospective  in  its  operation,  and 
appears  to  be  appHcable  only  in  the  cases  of  sales 
of  land  under  surveys  or  subdivisions  made  prior 
to  March  4th,  1868,  where  the  land  has  been  sur- 
veyed or  subdivided  into  lots  or  parcels  other  than 
town  or  village  lots,  which  are  governed  by  the 
preceding  section.  In  case  no  sales  have  been 
made  under  such  survey  or  subdivision  the  section 
will,  of  course,  not  come  into  effect.  If  the  plan 
Or  survey  is  not  in  existence  and  procurable 
for  filing  under  the  preceding  section,  it  is  pro- 
vided that  a  new  survey  or  plan  shall  be  made  and 
filed,  but  no  definite  period  is  laid  down  within 
which  this  should  be  done.  It  is  submitted  that 
any  person  interested  in  such  new  survey  or  plan 
being  made  and  filed,  may  notify  the  persons  who 
have  made  the  former  map  or  subdivision,  and 
others    interested  therein,  to   proceed   with  such 

(1)  lb.  sec.  74. 

23 
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Altara- 
tions  in 
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Altera- 
tions 
under  C. 
S.  U.  C, 
cap.  89. 


24  Vic, 
«.  49. 


new  survey  or  plan,  and  that,  in  case  of  refusal 
or  neglect  on  their  part  to  do  so  within  a  reason- 
Able  time  after  the  date  of  such  notice,  he  will  be 
•entitled  to  cause  to  be  made  a  new  survey  or  plan 
l)y  some  Provincial  Land  Surveyor  at  the  joint  ex- 
pense of  such  persons  as  the  section  provides. 
This  liability  to  contribute  to  the  joint  expense 
•can,  of  course,  be  enforced  by  action. 

84.  In  no  case  shall  any  plan  or  survey,  although  filed  and 
registered,  be  binding  on  the  person  so  filing  or  registering  the 
same,  or  upon  any  other  person,  unless  a  sale  has  been  made,  ac- 
cording to  such  plan  or  survey,  and  in  aU  cases  amendments  or 
alterations  of  any  such  plan  or  survey  may  be  ordered  to  be 
made,  at  the  instance  of  the  person  filing  or  registering  the 
same  or  his  assigns,  by  the  Court  of  Queen's  Bench  or  Common 
Pleas,  or  by  the  Court  of  Chancery,  or  by  any  Judge  of  any  of  the 
said  Courts,  or  by  the  Judge  of  the  County  Court  of  the  County 
in  which  the  lands  lie,  if  on  application  for  the  purpose  duly 
made,  and  upon  hearing  all  parties  concerned,  it  be  thought  fit 
and  just  so  to  order,  and  upon  such  terms  and  conditions  as  to 
costs  and  otherwise  as  may  deemed  expedient.  81  Y.,  c.  20,  s. 
77  ;  89  v.,  c.  26,  s.  4. 

It  was  provided  by  Con.  Stat.,  cap.  93,  sec.  37, 
that  owners  of  land  laid  out  in  town  or  village  lots 
might  alter  their  first  survey  and  plan,  provided 
no  bts  had  been  sold  fronting  on  or  adjoining  any 
street  or  common  where  the  alteration  was  made. 
This  was  repealed  by  the  statute  24  Vic,  cap.  49, 
sec.  1,  which  permitted  the  total  or  partial  cancel- 
lation of  any  survey  of  any  town  or  village,  or  of 
any  original  subdivision  of  any  town  or  village, 
and  of  any  map  or  plan  thereof,  provided  that  no 
part  of  any  street  or  streets  should  be  altered  or 
closed  up,  upon  which  any  lot  of  land  sold  in  such 
town  or  village  or  original  division  thereof  abutted, 
or  which  connected  any  such  lot  with,  or  afforded 
means  of  access  therefrom  to  the  nearest  public 
highway.  This  enactment  is  still  retained  in  the 
^*  Act  respecting  the  Survey  of  Lands  "  (1). 

(1)  Rev.  Stat.,  (Ont.)  o.  146.  s.  72. 
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C.  owned  township  lot  82,  and  H.  lot  81,  adjoin-  Plan  may 
ing  it  on  the  east.     In  1856  H.  laid  out  part  of  lot  if  lots  sold 
SI  into  village  lots,  and  filed  a  plan  thereof  in  the  ^^  "^*     . 
proper  Kegistry  OflBce,    shewing  streets  running  closed  up 
east  and  west  through  the  lot,  designated  respec-  thi^^tion 
tively  first,  second,  third,  fourth,  and  fifth  streets,  thereof. 
This  survey  was  called  Hodges*  Block.      InJlSSS 
C.  laid  out  the  east  part  of  lot  32  into  village  lots, 
hy  a  plan  also  registered.    In  the  latter  survey,  aReginav. 
street,  called  Augusta  Street,  ran  north  and  south,  ^^^i<^e. 
Along  the  east  side  of  lot  82,  and  from  it  streets 
ran   westerly,  numbered  1,  2,  8,  4,  and  6,  corres- 
ponding to  and  being  a  continuation  of  first,  sec- 
ond, third,  fourth,  and  fifth   streets,  or  Hodges* 
Block,  Augusta  street  only  intervening.     This  lat- 
ter survey  was  called  **  Casselman*s  Block.**  None 
of    the    lots   abutting  on    **  Fourth   Street  '*    in 
Hodges*  Block  had  been  disposed,  of,  and  the  shut- 
ting up  of  **  Fourth  Street  **  did  not  debar  any 
person  who  had  bought  any  lot  in  Casselman's 
Block  from  access  to  the  nearest  public  highway. 
Some  village  lots  abutting  on  **  Street  4,**  in  Cas- 
selman's  Block,  had  been  sold  to  various  persons, 
including  the  private  prosecutor  in  the  case.      On 
April  18th,  1865,  the  defendant,  who  was  at  that 
time  the  owner  in  fee  in  possession  of  the  plot 
known  as  Hodges*  Block,  in  pursuance  of  the  Act, 
:24  Vic,  cap.  49,  caused  a  new  survey  and  plan 
of  Hodges*  Block  to  be  made,  and,  in  accordance, 
with  the  Con.  Stat.  U.  C,  cap.  98,  and  on  the  same 
day,  deposited  and  filed  the  plan  in  the  Eegistry 
.Office,  partially  cancelling  and  making  void  the 
first  survey  and  plan.      Among  other  alterations 
effected  in  the  new  and  registered  plan,  the  defen- 
dant cancelled  **  Fourth  Street,**  and  afterwards 
fenced  it  in.      Having  been  indicted  for  nuisance 


/ 
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in  stopping  up  "Fourth  Street/' and  found  guilty, 
the  defendant  appealed.  The  verdict  of  the  jury 
was  set  aside,  the  Court  holding  that  under  the 
statute,  24  Vic,  cap.  49,  the  defendant  might,  by 
a  new  survey  and  plan,  close  up  "  Fourth  Street," 
on  his  land  ;  for  the  laying  out  of  a  street  in  con- 
tinuation of  it  by  C,  did  not  make  it  all  one  street, 
so  as  to  render  the  proviso  in  that  statute  appli- 
cable. In  delivering  the  judgment  of  the  Court, 
Morrison,  J.,  said  :  It  is  clear  that,  under  the  pro- 
visions of  the  24  Vic,  cap.  49,  the  defendant  was 
entitled  to  make  a  new  survey  and  plan  of  Hodge's 
Block,  and  to  partially  cancel  the  survey  and  plan 
previously  made,  subject  to  the  proviso  in  that  Act 
contained — that  no  part  of  any  street  should  be 
altered  or  closed  up,  upon  which  any  lot  of  land 
sold  on  such  original  division  abutted,  or  which 
connected  any  such  sold  lot  with,  or  aftorded  means 
of  access  therefrom  to,  the  nearest  public  highway. 
The  defendant,  under  the  authority  of  that  Act, 
made  a  new  survey  and  plan,  and  he  cancelled  a 
portion  of  the  first  survey,  including  in  such  can- 
celled portion,  **  Fourth  Street  '*  in  question,  a 
street  on  which,  as  appears  by  the  case,  no  lot 
abutting  had  been  sold,  and,  consequently,  not  a 

Object  of  street  within  the  proviso  *  *  *     The  24  Vic,  c. 

Vic.,  c  40. 49,  was  evidently  passed  to  enable  proprietors  of 
such  original  divisions  to  cancel  or  partially  can- 

;  eel,  and  vary  surveys  and  plans  made  under  the 

/  provisions  of  Chapter  93,  Con.  Stat.  U.  C. — many 

of  such  surveys  from  various  causes  that  might 
be  suggested,  becoming  unsuitable  for  the  purposes 
originally  designed,  the  Legislature  only  imimsing 
the  restriction  contained  in  the  proviso  to  protect 
the  rights  of  purchasers  of  lots  abutting  on  streets 
in  such  original  division.     The  defendant,  in  oar 
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judgment  upon  the  case  stated,  was  entitled  to  an 
acquittal,  and  the  learned  chairman  should  have 
so  directed  the  jury"  (1). 

The  present  section  was  first  incorporated  with  Registry 
the  Uegistry  Law  by  the  Registry  Act  of  1865  (2),  f^H^'l 
And  re-enacted  in  the  Registry  Act  of  1868  (3).  1868. 
The  privilege  of  applying  to  the  Courts  for  liberty 
to  amend  or  alter  the  plan  or  survey,  was  subse- 
quently extended  to  the  assigns  of  the  person  filing 
or  registering  same  (4). 

From  the  language  of  the  section  it  would  appear  Appiica- 
that  application  will  still  have  to  be  made  to  the  court*  *  ^ 
Court  for  power  to  amend  or  alter  the  plan  or  sur-whenneo- 
vey  as  originally  filed  or  registered,  notwithstand-  ®®^^^' 
ing  that  no  sale  may  have  been,  made  according 
thereto,  as  the  words  **in  all  cases  '*  would  include 
such  a  case.     As  such  application  is  confined  to 
those  cases  where  '*  amendments  or  alterations  " 
are  desired,  it  seems  that  an  entirely  new  plan  or 
survey  might  be  filed  or  registered  by  the  person 
filing  the  first  plan  or  survey,  or  his  assigns,  in 
substitution  of  such  first  plan  or  survey,  without 
applying  to  the  Court,  provided  no  sale  has  been 
made  according  to  the  first  plan  or  survey.     In 
such  case  the  new  plan  or  survey  must  be  so  dis- 
tinct in  its  character  from  the  first  plan  or  survey, 
as  not  to  be  considered  as  practically  an  amend- 
ment or  alteration  thereof. 

Where  a  person  has  sold  lots  according  to  a  plan  Dedica- 
4uly  deposited   in  the  Regisiry  OflBce,  on   which  J^^*^  *^^ 
plan  a  lane  is  laid  out  in  the  rear,  he  is  bound  by 
ihis  dedication,  and  cannot   afterwards  shut  up 

(1)  Reg.  V.  Rubidge.  26  U.  C.  R.,  299. 

(2)  Sec.  76. 
h)  Sec.  77. 
(4)  89  v.,  c.  26,  8.  4. 
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8uch  lane.  The  fact  that  he  has  previously  con- 
veyed portions  of  the  land  comprised  in  the  lane, 
will  only  aflfect  so  much  as  he  has  thereby  pre- 
cluded himself  from  giving  up  to  the  public,  and 
will  not  entitle  him  to  close  up  the  whole  (1). 
Of  streets,  When  a  map  or  plan  is  exhibited  as  a  particular 
quarts,  ^j  ^^j^^  presenting  on  its  face  roads,  streets,  squares^ 
and  other  advantages  and  attractions,  and  pur- 
chases are  made  in  accordance  with,  and  on  the 
faith  of,  such  map  or  plan,  the  person  so  laying  out 
the  land  and  exhibiting  the  map  or  plan  will  not 
be  permitted  to  subsequently  divert  the  land  appro- 
priated to  such  uses  to  other  purposes,  although 
he  may  not  be  bound  to  construct  all  the  roads, 
streets  and  squares  which  are  shewn  upon  the 
map  (2).  The  laying  out  upon  a  map  of  an  intend- 
ed town,  of  squares  or  other  open  places  for  public 
amusement,  or  other  public  purposes,  is  as  effec- 
tual a  dedication  of  them  for  such  purposes,  as  in 
the  case  of  streets  (3).  It  appears,  however,  the 
fact  of  a  sale  having  been  effected  according  to  a 
plan  of  the  property,  upon  which  were  then  certain 
roads  leading  to  the  several  lots,  does  not  bind  the 
vendor  to  make  such  roads.  But  the  Court  will  in 
such  a  case  restrain  the  diversion  to  any  other 
purpose  of  the  land  appropriated  for  such  roads  (4). 

Plans  of  85.  Where  any  incorporated  Town  or  Village,  or  Village  not 

towns  or  incorporated,  comprises  different  parcels  of  land  owned  at  the 
Tillages  to  original  division  thereof  hy  different  persons,  and  the  same  were 

be  regis-  not  jointly  surveyed  and  one  entire  plan  of  such  survey  made  and 

tered  in  filed  in  accordance  with  the  eighty-second  section  of  this  Act,  the 

certain  Municipality  of  the  Township  within  which  such  Village  is  situ- 

oases.  ated,  or  the  Municipality  of  such  incorporated  Town  or  Village, 

(1)  Reg.  v.  Boulton,  16  U.  C.  R.,  272 ;  see  O'Brien  et  al.,  v. 
The  Village  of  Trenton.  6  U.  C.  P.,  350;  7  U.  C.  P.,  246. 

(2)  Rossin  v.  Walker.  6  Gr.,  619. 

(t)  Outlph  ▼,  The  Canada  Company,  4  Gr.,  632 ;  Sangeen  t. 
The  Church  Society,  6  Gr.,  638;  Attorney-General  v.  Brantford,. 
6  Gr.,  592  ;  Attorney-General  v.  Goderioh,  6  Gr.,  402. 

(4)  Saugeen  v.  The  Church  Society,  «upra. 
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shall  apon  the  written  request  of  the  Inspector  or  of  any  person 
interested,  addressed  to  the  Clerk  of  the  MnnioipiJity,  immedi- 
ately cause  a  plan  of  such  Town  or  Village  to  he  made,  upon  the 
scale  provided  for  under  this  Act,  and  to  he  registered  in  the  How  to  he 
Registrar's  Office  of  the  County  within  which  such  Village  lies,  certified^ 
which  map  or  plan  shall  have  endorsed  thereon  the  certificates 
of  the  Clerk  and  Head  of  the  Monioipality  and  the  Surveyor,  that 
the  same  is  prepared  according  to  the  directions  of  such  munici- 
pality, and  in  accordance  with  this  Act ;  and  to  the  said  map  or 
plan,  the  corporate  s<^al  of  the  MunicipsJity  shall  be  attached. 

2.  The  expense  attending  the  getting  up  and  depositing  of  Expense 
such  map  or  plan  shall  be  paid  out  of  the  general  funds  of  the  how  paid, 
municipality,  except  in  the  case  of  unincorporated  villages,  where 
the  same  shall  oe  paid  by  a  special  rate,  to  be  levied  by  assess- 
ment on  all  rateable  property,  comprised  in  the  village  And 
described  by  metes  and  bounds  in  a  by-law  to  be  passed  by  the 
mimicipality  for  the  puipose  of  levying  such  rate  ;  and  in  case  of 
the  refusal  of  such  munisipality  to  comply  with  all  the  require- 
ments of  this  section  within  six  months  next  after  being  re- 
quired in  manner  aforesaid  so  to  do,  such  municipality  shall  incur 
the  same  penalty,  and  the  same  shall  be  recoverable  in  the  same 
manner  as  provided  in  the  eighty-second  section  of  this  Act,  31 
v.,  0.  20,  s.  78. 

As  remarked  in  the  notes  to  section  eighty-two,  Formerly 
ante,  it  was  not  until  the  consolidation  of  the  Stat-  puigo^'to 
utes  in   1859,  that  it  was  made  compulsory  to^iepi^^s 
register  plans  and  maps  of  surveys.     By  that  time  &c. 
there  were  many  unincorporated  villages,  of  which 
no  plan  or  map  had  been  deposited  in  the  proper 
Registry   Offices,  in  consequence   of  the  several 
original  owners  of  the  lands  comprising  such  vil- 
lages, not  having  jointly  laid  out  and  surveyed 
the  same,  or  because  some  of  the  original  owners 
had   left    no    legal    representatives.     In    order, 
therefore,  to  provide  for  this  state  of  things,  as 
well  as  to  amend  the  law  relating  to  the  deposit  of 
plans  of  such  villages,  the  statute  22  Vic,  cap.  4222  Vie. 
(1),  enacted  that  where  an  unincorporated  village  ^*'^' 
comprising  different  parcels  of  land  owned,  at  the 
original  division  thereof,  by  two  or  more  persons, 
was  not  jointly  surveyed  and  laid  out  into  a  village 
plot,  and  when  no  entire  plan  or  map  of  such  vil- 
lage had  been  registered,  the  Municipal  Council  of 

(1)  See  C.  S.  U.  C.  s.  89,  s.  79. 
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the  township  in  which  such  village  was  situated, 
were  required  immediately  on  the  passing  of  that 
Act  (1)  to  cause  a  plan  or  map  of  such  village  to 
be  made  and  registered ;  the  expense  connected 
therewith  to  be  borne  out  of  the  general  funds  of 
the  municipality,  or  by  a  local  tax  upon  the  rate- 
payers of  such  village.  The  Act  was  retrospective 
in  its  operation,  but  was  rendered  prospective  when 
consolidated. 

It  will  be  noticed  that  the  statute  22  Vic,  cap. 
42,  applied  only  to  unincorporated  villages.  Its 
provisions  were  subsequently  extended  to  incorpor- 
ated towns  and  villages  by  the  Registry  Act  of 
1865  (2),  which  also  required  the  municipality, 
upon  the  written  request  of  the  Inspector  of  Regis- 
try Offices,  or  of  any  person  interested  therein, 
to  immediately  cause  a  plan  of  such  town,  village 
or  unincorporated  village  to  be  made  and  registered, 
and  to  be  endorsed  with  the  certificate  of  the  Clerk 
and  bead  of  the  municipality  and  Surveyor,  that 
the  same  was  prepared  according  to  the  direction 
of  the  municipality  and  in  accordance  with  that 
statute,  and  to  have  the  corporate  seal  of  the 
municipality  attached  thereto.  The  expense  of 
making  and  depositing  the  map  oi  i)]an  was  directed 
to  be  defrayed  out  of  the  general  funds  of  the  muni- 
cijiality.  Neglect  to  comply  with  the  requirements 
of  the  Act  within  six  months  after  being  requested 
n  writing  so  to  do,  rendered  the  municipality 
liable  to  incur  the  same  penalty  as  that  referred  to 
in  the  seventy-third  section  of  that  Act  (3). 

The  Registry  Act  of  1868  (4)  re-enacted  this  pro- 
vision ;  merely  amending  it,  as  it  now  reads,  in 

(1)  Maj  4th,  1859. 

(2)  Sec.  76. 

(3)  Corresponding  to  sec,  S2,  ante. 

(4)  Sec.  78. 
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regard  to  the  question  of  meeting  the  expense  of 
getting  up  and  depositing  the  map  in  the  case  of 
an  unincorporated  village,  by  requiring  that  the 
expenses  should  be  paid  by  a  special  rate,  to  be 
levied  by  assessment  on  all  rateable  property  com- 
prised in  such  village,  as  described  by  metes  and 
bounds,  in  a  by-law  to  be  passed  by  the  munici- 
pality in  which  such  village  should  be  situated,  for 
the  purpose  ef  levying  such  rate. 

Forms  of  request  to  the  Clerk  and  of  the  cer- 
tificates of  the  Clerk,  head  of  municipality,  and 
surveyor,  will  be  found  in  Appendix  A. 

(6)  BEGISTRATION  WHERE  REGISTRY  BOOKS  LOST,  Ac. 

86.  In  any  case  where  the  Registry  Books  and  papers  have  Provisions 
been,  before  the  fourth  day  of  March,  eighteen  hundred  and  sixty-  f^j.  remg. 
eight,  lost  or  destroyed,  and  the  memorials  are  not  forthcoming,  tration  in 
upon  proof  being  made  to  that  eflfect  before  a  Judge  of  any  Court  of  ^^g^  regis- 
Record  in  this  Province,  to  the  satisfaction  of  such  Judfife  as  evi-  ^j.y  books 
denced  by  a  certificate  under  his  hand,  it  shall  be  lawful  for  the  ^^  papers 
Registrar  for  the  County  where  the  lands  are  situate  to  register  are  lost  or 
the  instrument  upon  production  thereof,  and  no  further  proof  shall  destroyed, 
ae  required  by  the  Registrar  than  the  original  cartifioate  of  regis- 
tration endorned  on  such  instrument ;  and  any  such  instrument 
shall  have  priority  according  to  the  date  of  the  original  certificate. 

2.  The  instrument  shall  be  filed  away  by  the  Registrar  and 
preserved  with  the  records  of  his  office,  and  in  case  memorials 
have  not  been  copied  into  the  Registry  Books  in  their  proper 
order,  the  Inspector  may  cause  the  same  to  be  entered  in  proper 
books,  to  be  procured  for  the  purpose,  in  the  same  manner  as 
provided  in  section  twenty-five  of  this  Act,  and  the  Registrar 
»  shall  be  paid  therefor  in  the  same  manner  as  under  sub-section 
seven  of  the  ninety-second  section  of  this  Act,  31  V.,  c.  20,  s.  79. 

Prior  to  the  Registry  Act  of  1865,  no  similar  intro- 
provision  existed.     By  that  Act  (1)*  re-registration  ^g*?^^^ 
was  authorized  to  be  made  of  any  registered  in-  Act  of 
strument,  the  memorial  of  which  was  not  to  be 
obtained,  owing  to  the  loss  or  destruction  of  the 
registry  books  and  papers  prior  to  the  Act  coming 
into  force,  upon  proof  thereof  being  made  to  the 
satisfaction  of  the  Judge  of  any  Court  of  Record  in 

(1)  Sec.  77 
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this  Proyince  as  evidenced  by  his  certificate  to  thai 
effect.     This  salutary  enactment  was  renewed  in 
Beg.  Act   the  Registry  Act  of  1868  (1),  which  extended  its 
retrospective  operation  to  the  fourth  day  of  March^ 
1868,  the  date  when  the  act  was  assented  to  ;  and 
also  provided  for  the  copying  of  the  memorials  inta 
proper  registry  books,  &c. 
Betrospeo-     It  will  be  noticed  that  the  beneficent  operation 
tive  opera- q£  this  Section  is  expressly  restricted  to  cases  of 
loss  and  destruction  of  registry  books  and  papers 
occuring  prior  to  the  4th  March,  1868,  and  that  no 
provision  is  made  to  meet  those  cases  that  may 
arise  subsequent  to  that  date.     What  the  consid- 
erations were  that  induced  the  Legislature  to  con- 
fine the  benefits  conferred  by  this  section  to  the 
period  antecedent  to  the  passage  of  the  Registry 
Act  of  1868,  does  not  very  clearly  appear.     This 
'  section  should  be  so  amended  as  to  provide  for  the 
future  loss  or  destruction  of  the  registry  books  and 
papers,  as  well  as  for  the  past,  in  order  to  guard 
against  the  inconvenience  and  annoyance,  as  well 
as  the  probable  loss  and  damage,  which  must  other- 
wise necessarily  ensue. 
Omission       The  absence  of  the  words  '*or  a  duplicate  origi- 
in  section,  ^^j  „  ^^^^^  ^^^  ^.j^^  ^^^^  ,,  memorials  "  in  the  third 

line  of  the  first  sub-section,  and  second  line  of  the 
second  sub-section  respectively,  is  evidently  attrib- 
utable to  an  oversight  on  the  part  of  the  framer  of 
the  Registry  Act  of  1868,  when  re-enacting  the 
corresponding  section  of  the  Registry  Act  of  1865. 
The  latter  statute  having  introduced  the  system  of 
registration  at  full  length  in  substitution  for  the 
former  method  through  memorials  (2),  the  possi- 
bility of  loss  or  destruction  of  registry  books  and 


(2) 


See.  79. 

See  page  143  ante. 
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papers,  subsequent  to  the  adoption  of  registration 
at  full  length,  and  the  deposit  of  duplicates,  should 
have  been  anticipated. 

The  Judge's  certificate,  which  is  not  required  to  judge's 
be  under  his  private  seal,  or  under  the  seal  of  the^*'*^^^ 
Court  with  which  he  is  connected,  should  be  either  endoned 
endorsed  upon,  or  attached  to,  the  instrument  re-^**** 
quiring  re-registration.     The  certificate,  as  well  as 
the  instrument  to  be  re-registered,  must  be  pro- 
duced to  the  Registrar,  as  the  former  is  his  war- 
rant, as  it  were,  for  the  re-registration  of  the  lat- 
ter.     The  Registrar  cannot  call  for  further  proof 
of  the  execution  and  former  registration  of  the 
instrument  than  the  certificate  of  such  former  reg- 
istration endorsed  thereon  (1).  When  re-registered, 
the  instrument  does  not  take  priority  from  the  date 
of    such    re-registration,   but  from    the   date   of 
the   original    certificate   of  registration.    As  be- 
tween two  or  more  of  such  re-registered  instru- 
ments, whose  original  certificates  of  registration 
should  happen  to  be  dated  upon  the  same  day, 
they  will  rank  according  to  their  respective  regis- 
tration numbers  (2). 

'  In  its  present  shape,  this  section  is  compara-  Form  of 
tively  of  little  practical  value.     A  form  of  the^®^^^*®* 
Judge's  certificate  is  contained  in  Appendix  A. 

(c)  DEFECTS  IN  REGISTRATION  CURED. 

87.  No  registration  of  any  deed  or  other  instmment  ™ad©  Reiristra- 
b«fore  the  fourth  day  of  March,  eighteen  hundred  and  sixty-  ^^  made 
eight,  shall  be  deemed  or  adjudged  void  by  reason  the  name  or  before  4th 
names,  residence  or  residences,  addition  or  additions  of  the  ^i^oh 
'witness  or  witnesses  to  such  deed  or  instrument  being  improperly  2953  Qot 
given  or  described  in  the  registered  memorial  thereof,  or  being  ^  y^ 
either  in  part  or  altogether  omitted  from  such  memorial,  or  by  deemed 
reason  of  any  clerical  error  or  omission  of  a  formal  or  technical  ^^j^  f^^ 
character    therein  ;  and  all  registrations  before  the  said  day  o^rtain  de^ 
effected  in  separate  Registry  Books  of  unincorporated  Villages,  (qq^^ 

(1)  See  notes  to  sees.  56  and  59  ante. 

(2)  See  pages  152-8  ante. 
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are  hereby  confirmed,  where  the  law  has  been  otherwise  com* 
plied  with ;  and  such  seuarate  Begistry  Books  shall  be  taken  and 
held  to  form  part  of  the  Registry  Books  of  the  Municipality  c^ 
which  such  unincorporated  Village  forms  a  part ;  but  Bueh  books 
shall  not  be  further  used.    31  Y.,  c.  20,  s.  80. 

Registry  The  Registry  Act  of  1846  enacted  that^  after  any 
i^^m-  memorial  had  been  registered,  every  deed  or  con- 
perativein  yeyance  made  of  any  lands  comprised  or  contained 
quire-  in  the  prior  registry  should  be  adjudged  frauda- 
ments.  j^j^t  ^nd  yoid  against  any  subsequent  purchaser 
or  mortgage  for  valuable  consideration,  unless  a 
memorial  of  such  deed  or  conveyance  should  be 
registered  in  the  manner  by  that  Act  directed, 
before  the  registering  of  the  memorial  of  the  deed 
or  conveyance,  under  which  such  subsequent  pur- 
chaser or  mortgagee  should  claim.  The  form  and 
contents  of  memorials  under  that  statute  have 
already  been  referred  to.  The  requirements  of 
the  Registry  Act  of  1846  were  held  to  be  impera- 
tive, and  a  strict  accordance  therewith  was  deemed 
essential  to  a  proper  registration.  The  language 
of  the  sixth  section  of  that  Act  was  interpreted 
strictly,  both  as  regards  form,  as  well  as  sub- 
stance ;  and  as  making  the  registry  of  such  a 
memorial  as  it  directed,  a  condition  precedent  to 
the  validity  and  effectual  operation  of  the  prior 
deed,  as  against  a  subsequent  purchaser  or  encum- 
brancer. To  place  upon  registry  a  memorial  not 
in  strict  conformity  with  the  provisions  of  that 
Act,  was  looked  upon  as  a  nugatory  proceeding. 
In  a  case  coming  within  the  operation  of  that  Act 
it  was  held,  that  a  deed,  registered  upon  a  memo- 
rial which  omitted  the  addition  of  the  witness  to 
the  deed,  was,  on  that  account,  fraudulent  and  void 
as  against  a  subsequent  mortgagee  (1).  The 
'  omission  in  the  memorial  of  the  christian  name 

(1)  Robson  V.  WaddeU  et  a/.,  24  U.  C.  R.,  674. 
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of  the  grantor's  wife,  who  executed  the  deed  for* 
the  purpose  of  barring  her  dower,  was  held  to 
invalidate  the  registration  (1). 

The  corresponding  section  of  the  Irish  Kegistry  irish  Reg- 
Act  (2)   was  declared  to  be   mandatory,  and  not^^****^®*- 
merely  directory  (3). 

When  the  essentials  to  a  proper  registration 
were  so  rigidly  construed,   considerable  anxiety 
prevailed  in  many  cases  respecting  the  validity  of 
registration  of  muniments  of  title.     To  quiet  these  Errors 
fears,  as  well  to  give  a  more  liberal  interpretation  gi^ug  ™**" 
to  the  Registry  Laws,  advantage  was  taken  of  the  cured  by 
amendment  of  those  laws  by  the  Registry  Act  of  Act  of " 
1865,  to  introduce  a  provision  to  confirm  all  pre-  ^^^'^* 
vious  registrations  which  were  defective  in  techni- 
cal  omissions   or  clerical  errors.     The   seventy- 
eighth  section   of  that  statute  is  identical  with 
the  present  section,  having  been  retained  in  the 
Registry  Act  of  1868.     Subsequent  to  the  Registry 
Act  of  1865  coming  into  effect  it  was  held,  that 
where  the  memorial  of  a  will,  registered  ori  the 
twenty-ninth  day  of  January,  1857,  did  not  con- 
tain the  place  of  abode  or  addition  of  the  subscrib- 
ing witness,  such  defects  in  the  registration  were- 
cured  by  the  seventy-eighth  section  of  that  statute, 
which  had  a  retrospective  effect  (4).     That  section 
expressly  exempted  from   its  operation  all   suits 
then  pending.     But  for  this  exception,  the  case  of 
Robson  V.  Waddell  et  al.  w^ould  have  been  deter- 
mined differently,  as  judgment  therein  was  defer- 
red from  time  to  time,  in  the  expectation  that  the 

(1)  Boucher  v.  Smith,  9  Gr.»  347;  see  Bank  of  Montreal  v. 
Thompson,  9  Gr.,  51 ;  McDonald  ▼.  Bodger,  lb.  76. 

(2)  6  Anne,  cap.  2,  sec.  7. 

(3)  Harding  v.  Carry,  10  Ir.  C.  R.,  140 ;  in  re  Monsell,  2  Jr. 
Jur.  (N.  S.)  66 ;  see  Sullivan  v.  Walsh,  1  Jones,  264  ;  in  re  Jen- 
nings, 8  Ir.  Ch.,  42. 

(4)  Ryan  V.  Devereux,  26  U.  C.  R..  100. 
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Registry  Act  of  1866  would  contain  some  provision 
affecting  the  point  under  enquiry  in  that  case. 
Glerioal  Clerical  errors  and  omissions  of  a  mere  formal 
errors.  ^^  technical  character  are  relieved  against  in  this 
section.  It  has  always  been  generally  held  that 
registration  will  not  be  vitiated  through  a  mere 
clerical  error,  or  an  omission  of  a  formal  nature 
(1).  A  mortgage  and  memorial  thereof  were  exe- 
cuted on  the  twenty-sixth  day  of  February,  1855. 
By  a  clerical  error  the  date  in  the  mortgage  was 
written  as  1851,  but  the  memorial  stated  the  date 
of  the  mortgage  1855.  It  was  held  that  this  error 
should  be  treated  as  a  clerical  error  which  did  not 
invalidate  the  registration  (2).  If  a  clerical  error, 
however,  has  a  tendency  to  mislead,  it  may  cause 
j*ormai  the  registration  to  be  invalidated.  What  will  be 
^"^'^^""«- considered  as  an  omission  of  a  .purely  formal 
nature  must  depend  upon  circumstances.  Where 
the  affidavit  of  the  execution  of  an  instrument  did 
not  state  that  the  instrument  was  executed  by  the 
grantor,  or  person  owning  the  subject  matter  of 
the  conveyance,  it  was  held,  that  such  omission 
could  not  be  treated  as  one  of  a  formal  nature 
only,  but  as  one  of  substance,  and  that  such  omis- 
sion was  not  cured  by  the  remedial  statute  27  & 
28  Vic.  (Imp.),  cap.  76,  which  had  been  passed 
to  relieve  against  certain  defects  in  registration 
under  the  Irish  Registry  Act,  and  which  is  almost 
identical  in  its  language  with  the  section  under 
discussion  (8). 

Betrospee-     This  Section  is  applicable  only  to  cases  of  defec- 

^o/gecti^n.  *^^®  registration,  through  memorials  had  prior  to 

the  passage  of  the  Registry  Act  of  1868,  and  does 


a)  Wyait  V.  BarweU,  19  Ves.,  435. 
(2)  Harty  v.  Appleby,  19  Gr.,  206. 
0)  In  re  Stephen  Estate,  10  Ir.  B.  (Bq.),  282. 
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not  affect  registration  through  memorials  subse- 
quent to  that  date,  and  prior  to  the  twenty-ninth 
day  of  March,  1878,  which  are  within  the  opera- 
tion of  the  following  section. 

The  latter  part  of  section  eighty-seven  infers  to  Erron  in 
the  registration   of  instruments   affecting  lands  ?^]J|J^^ 
lying  within  unincorporated  villages  in  separate  in  iinin- 
Registry  Books.     Section  25,  suprOf  and  the  cor-  viSgeS. 
responding  section  of  previous  BiPgistry  Acts  made 
no  provision  for  such  separate  Registry  Books. 
Instruments  affecting  lands  within  such  villages 
were  required  to  be  entered  in  the  Registry  Books 
for  the  municipality  of  which  unincorporated  vil- 
lages formed  a  part.     From  a  misapprehension  of 
the  law  on  this  point,  some  Registrars  had  kept 
separate  Registry  Books  for  unincorporated  vil- 
lages, and  had  entered  therein  instruments  affect- 
ing land  lying  within  such  villages.     To  remedy 
this  state  of  things,  the  Registry  Act  of  1865  (1) 
confirmed  all  such  registrations,  provided  that  in 
aU  other  respects  the  requirements  of  the  Registry 
Laws  had  been  complied  with,  and  such  separate 
Registry  Books  were  taken  and  held  to  form  part 
of  the  Registry  Books  of  the  municipality  of  which 
such  unincorporated  village  formed  a  part.     This 
provision  was  retained  in  the  Registry  Act  of  1868 
(2),   which,   however,  added   that   such   separate 
Registry  Books  should  not  be  used  after  that  Act 
came  into  effect  (8). 

88.  The  registration  of  anyinstrtiment  had  before  the  twenty-  Defeotiye 
ninth  day  of  Mareh,  one  thousand  eight  hundred  and  seventy-  registra- 
ihree,  shall  not  be  deemed  void  by  reason  of  any  defect  in  the  tions  be- 
proof  for  registration ;  but  this  section  shall  not  apply  to  any  fore  29th 
matter  or  fact  adjudged  or  decided  upon  before  the  said  date  by  March 
any  Court  of  competent  jurisdiction  in  that  behalf.  86  V..  o.  17, 1878  not 
•••  6.  to  be' 

(1)  Sec.  78.  deemed 

(2)  Sec  80.  ^oid. 
(8)  See  page  68.«  a;f/e. 
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Remedial       This  sectiou  was  introduced  by  the  statute  86 

effect  of 

section.  Vic.  cap.,  17,  sec.  6.  It  validates  all  defective  re- 
gistrations prior  to  the  date  referred  to  therein, 
whether  made  through  memorials,  duplicates  or 
otherwi&be,  except  as  to  those  matters  theretofore 
judicially  determined.  It  is  essentially  remedial 
in  character,  and,  in  accordance  with  the  general 
rule,  its  language  is  to  be  construed  largely  and 
beneficially,  so  as  to  suppress  the  mischief  and 
advance  the  remedy  (1).  Where  a  statute  is 
remedial  it  is  not  unusual,  in  construing  it,  to  ex- 
tend the  enacting  words  beyond  their  natural  im- 
port and  effect,  in  order  to  include  cases  within 
the  same  mischief  (2). 

As  to  the  effect  of  this  section  upon  sections  78 
and  79,  see  the  notes  thereon,  ante, 

Begistra-  89.  No  registration  or  entry  made  before  the  said  last  men- 
tions, (fee,  tioned  date,  shall  be  adjudged  or  held  to  be  void  by  reason  of  the 
not  to  be  Registrar  having  failed  or  omitted  to  make  or  sign  the  certificate 
deemed  of  entry,  discharge,  or  registration,  required  to  be  made  in  the 
void  by  margin  of,  or  elswhere,  in  the  Registry  Books  or  other  books  of 
absence  of  entries;  and  in  case  of  such  failure  or  omission,  such  certificate 
certifi-  may  be  made  or  signed  by  any  subsequent  Registrar,  and  shall 
cates,  &c.,  have  the  same  force  and  effect  as  if  it  had  been  made  or  signed 
in  margin  by  the  Registrar  whose  duty  it  was  to  have  made  or  signed  it. 
of  books,    36  v.,  c.  17,  s.  9. 

Duties  of  The  Registrar,  upon  the  production  to  him  of 
as  to  reg-  every  original  instrument,  duplicate,  or  other 
istenng.  Qrigjuai  p^j-t  thereof,  accompanied  by  the  aflSdavit 
of  execution,  is  required  by  section  fifty-nine,  ante, 
to  enter  such  instrument  in  the  Registry  Book,  in 
its  proper  order,  and  by  section  sixty,  ante^  he 
must  also  make  an  entry  in  the  margin  of  the 
Registry  Book  of  the  date  and  time  of  such  regis- 
tration. Under  the  sixty-seventh  section  he  must, 
upon  receiving  a  certificate  of  discharge  of  a  regis- 

(1)  Dwarris  on  Statutes,  632. 

(2)  The  Dean  and  Chapter  of  York  v.  Middleburgh,  2  Y.  4  J.,  p. 
216.     Per  Alexander,  L.  C.  B. 
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tered  mortgage,  make  a  marginal  entry  of  such 
discharge  in  the  Eegistry  Book  where  the  mort- 
gage is  registered.  The  plaintiff  claimed  lot  25, 
under  a  deed  from  the  heirs-at-law  of  S.,  the  pat- 
entee, executed  in  1875.  The  defendants  claimed 
under  a  deed  from  S.,  dated  and  registered  in  1867, 
but  the  Begistrar  had  omitted  to  enter  the  de- 
fendant's deed  in  the  abstract*  index,  and  in  con- 
sequence, when  the  plaintiff  enquired  at  the 
Begistry  Of&ce,  before  getting  his  deed  from  the 
heirs-at-law  of  the  patentee,  he  was  informed  that 
the  patentee  had  made  no  conveyance.  It  was 
held,  that  the  Begistrar's  omission  to  make  the 
entry  in  the  abstract  index  did  not  invalidate  the 
registration,  or  deprive  the  defendant's  deed  of  its 
priority  (1).  In  this  case  it  was  argued,  on  behalf 
of  the  plaintiff,  that  compliance  with  the  twenty- 
ninth  section  of  the  Begistry  Act  of  1865,  (corres- 
ponding with  section  ihirty-threey  ante),  was  essen- 
tial to  a  valid  registration,  and  that  consequently 
the  omission,  on  the  part  of  the  Begistrar,  to  do 
what  was  required  of  him  by  that  section,  avoided 
the  registry  of  the  defendant's  deed.  This  con- 
tention was  over-ruled  on  the  grounds  that  there 
was  nothing  in  that  section  to  compel  the  Court 
to  give  it  so  unreasonable  and  unjust  a  construc- 
tion ;  that  the  duty  of  the  Begistrar  to  enter  the 
deed  in  the  Index  Book  was  a  subordinate  duty, 
aad  that  the  non-performance  of  it  could  not  de- 
prive the  defendant,  who  claimed  under  the  deed, 
of  any  priority  which  he  might  otherwise  be  en- 
titled to  (2).  A  Begistrar  is  a  public  ofScer,  and 
as  private  persons,  requiring  his  services,  cannot 
^control  the  performance  or  non-performance  by 

(1)  Lawrie  ▼.  Bathbarn  et  al,  88  U.  C.  B.,  S55. 

(2)  See  cases  cited  on  page  77,  anU, 
24 
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him  of  the  official  dtrties  allotted,  it  would  be 
opposed  to  every  sense  of  justice  and  reason,  to- 
bold  that  they  should  be  held  responsible  for  hi» 
negligence  or  omission  (8). 

By  the  latter  clause  subsequent  Begistrars  ar& 
authorized  to  correct  or  supply  any  failure  or 
omission  on  the  patt  of  their  predecessors  in  office 
to  make  the  necessary  entries.  It  should,  how- 
ever, be  imperative  instead  of  permissive. 

The  case  ^^'  ^  ^^^^  ^  P^^  ^^  parts  of  any  Township  or  Townships  as^ 

of  part  of  originallj  laid  ont,  snnreyed  and  named,  had  before  the  sanl  last 
a  Town-  mentioned  date  been  made  or  erected  into  a  new  Township,  bnt, 
ship  made  nevertheless,  the  registrations  of  instruments  affecting  or  respee- 
part  of  a  ^^  ^^^^  ^  ^i^  ^^  mentioned  Township  or  Townships,  and. 
new  Town-  ^^^  Begistry  Books  and  Indexes  therefor  and  relating  thereto, 
ship  continued  to  be  and  were  on  the  said  date  nsed,  made,  kept^ 

without      entered  and  registered  for  and  of  said  first  mentioned  Township- 
change  of   Of  Townships,  and  as  if  the  same  had  continued  to  be  as  so  origin- 
registry       ^^7  ^^^  o°^>  surveyed  and  named,  then  and  in  every  such  ease, 
books  pro-  <^^  ^^^  ^^^  ^  respect  to  all  matters  and  purposes  either  before 
vided  for.  ^^  ^'^^  ^^^  said  date  of  or  relating  to  any  such  instrument  and 
any  and  all  such  registrations,  Begistry  Books  and  Indexes,  and 
the  description  therein  of  any  land  or  premises,  said  first  men- 
tioned Township  or  Townships  shall  be  deemed,  considered  and. 
taken  as  if  the  same  had  continued  to  be  and  remained  as  so 
originally  laid  out.  surveyed  and  named. 

?.  Nothing  in  this  section  contained  shall  be  deemed  or  taken 
as  relating  to  or  affecting  any  incorporated  Town  or  Village,  or 
the  land  therein,  or  the  registration  of  any  instrument  respecting 
the  same,  from  or  after  the  time  of  the  incorporation  of  said 
Town  or  Village. 

8.  Nothing  in  this  section  contained  shall  impair  or  make  de- 
fective any  instrument  or  the  registration  thereof,  because  of  any 
land  being  therein  described  or  mentioned  as  situate  in  such  new 
Township.    36  V.,  c.  17,  s.  10. 

By  section  twenty-five,  ante,  it  is  enacted  that 
a  separate  Registry  Book  should  be  provided  for 
each  Township  or  reputed  Township,  etc.  Section 
twenty-eight,  ante,  made  provision  for  the  separa- 
tion or  detachment  of  any  Township,  etc.,  from  any 
county.  The  case  of  a  part  of  a  Township  being 
made  or  erected  into  a  new  Township  was  not  an- 
ticipated, and  in  some  cases,  from  no  special  pro- 

(8)  See  page  41,  ant4. 


Proviso. 


Proviso. 


<«^«1  LIfifT   OP   CBOWN   OBANT8.  MS 

vkioa  haTing  been  made^  it  was  usual  to  enter 
instruments  affecting  land  situate  in  such  part  of 
a  Township  in  the  Registry  Books  and  Indexes 
belonging  to  the  Township  in  which  such  part  was 
situate,  to  the  same  extent  as  if  the  latter  had  not 
been  made  or  erected  into  a  new  Township.  Ta 
obviate  any  difficulties  or  complications  which 
might  arise  out  of  such  a  practice,  this  section  was. 
introduced  in  1873,  by  the  Act  86  Vic,  cap.  17> 
sec.  10. 

LIST  OF  CROWN  GBANTS  TO  BE  FURNISHED  TO 
REGISTRAR. 

91.  The  Provinciftl  Secretary  shall  once  m  every  three  months,  Provincial 

fomlBh  to  each  Registrar  a  statement  containing  a  list  of  the  Secretary 

names  of  all  persons  to  whom  patents  have  issned  from  the  to  famish 

Crown  for  grants  of  land  within  the  Coonty  since  the  former  statement 

statements,  and  of  all  persons  whose  patents  have  been  cancelled,  of  Crown 

since  the  former  statements,  and  with  each  general  or  particnlar  grants 

descriptions  as  the  case  may  require  ;  and  the  Commissioner  of  once  every 

Crown  Lands  shall  famish  copies  of  all  plans  or  maps  of  Towns  three 

and  Townships  within  the  same,  which  have  not  been  already  months. 

famished,  and  in  cases  where  no  proper  survey  of  any  Town-  ilt ^-^g  ^  x^ 

ship  has  been  made  he  may  cause  a  proper  survey  and  plan  thereof  /„-^-i,^ 

to  be  made  and  famished.    31  V.,  o.  20.  s.  81 ;  40  V.,  c.  7,  Sehed.  ^ZT^ZT 

A  (130).     See  also  Rev,  Stat.  c.  23,  ss.  36  A  37.  «fi.«?^l^ 

^      '  '  missioner 

The  Eegistry  Act  of  1846  required  the  officer  J^^^ 
performing  the  duties  formerly  assigned   to  th© 
Surveyor  Geperal  to  furnish  the  Ee;3[istrar  with  a  Reg.  Act 
list  of  the  names,  of  all  persons  to  whom  patents  Listt^&c 
had  issued  from  the  Crown  for  grants  of  land  with-  to  be 'fur-' 
in  his  county,  and  also  with  copies  of  all  plans  or  ^^^t- 
maps  of  Towns  and  Townships  within  the  same.  ^^  re- 
He  was  not  required  to  furnish  this  information  ^^^^ ' 
unless  he  was  previously  applied  to  in  writing  by 
the  Begistrar,  and  he  had  twelve  months  after  such 
application  within  which  to  prepare  the  list,  maps, 
etc.     By  the  Act  16  Vic,  cap.  159,  sec.  24,  the 
Commissioner  of  Crown  Lands  was  required  to  Yearly 
transmit,  once  a  year,  to  the  Registrar  of  eachmentt. 
county  or  registration  district,  a  list  of  the  Clergy 
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and  Crown  Lands  sold,  or  for  which  licenses  for 

occupation  had  been  granted,  in  such  county  or 

•district ;  and  he  was  further  required  to  notify,  in 

like  manner,  the  Registrar  of  the  cancellation  of 

any  patent  of  license  or  occupation. 

Duties  By  the  Act  23  Vic,  cap.  2,  sec.  4,  all  the  powers 

l^^^^'   *^^  duties  which  were,  prior  to  March  17th,  1845, 

Crown      vested  in  the  Surveyor  General,  were  transferred 

CcmmiB-   *^»  *^^  vested   in,  the   Commissioner  of   Crown 

sioner.      Lands. 

state-  'l^he  Begistry  Act  of  1865  (1),  amending   the 

S?c.?tobe  Registry  Law,  provided  that  the  Provincial  Begis- 

™*<l«        trar  should  forthwith,  after  the  first  day  of  January, 

by^Provm- 1866,  fumish  to  each  Registrar,  a  statement  con- 

dal  ^gi»-taining  a  full  description,  by  metes  and  bounds,  of 

all  lands  theretofore  granted  by  the  Crown,  when 

a  general  description  could  not  be  given,  together 

-with  the  names  of  the  grantees,  and  he  was  required 

further  to  furnish   such  Registrar,    every  three 

months,  with  a  similar  statement  of  all  subsequent 

grants.    By  the  same  section  the  Commissioner  of 

Crown  Lands  was  required  to  furnish  copies  of  all 

maps  and  plans  of  Towns  or  Townships  which  had 

not  already  been  furnished,  prior  to  the  first  day 

Duty        of  January,  1866.     The  Begistry  Act  of  1866  trans- 

*'dto^   ferred  the  duty  of  furnishing  the   statement   of 

Uncial      Crown  Grants  from  the  Provincial  Begistrar  to  the 

Secretary.  pj*ovincial  Secretary,  and  also  required  statements 

of  cancellation  of  patents  to  be  forwarded  to  the 

Begistrar.     This  section  is  identical  with  section 

Duty  of     thirty-seven  of  **  The  Public  Lands  Act  **  (2).    By 

La^™      *^®  thirty-fifth  section  of  that  Act  the  Commis- 

Commis-  sioner  of  Crown  Lands  is  required  to  transmit  to 

.  jioner.      ^^^j^  Begistrar,  a  list  of  Public  Lands  sold,  granted , 

(1)  Sec.  79. 

(2)  Bey.  Stat.  (0nt.},cap.2d. 
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leased,  appropriated  or  set  apart  to  any  person,  or 
for  which  licenses  of  occupation  have  been  issued, 
which  lands  are  declared  by  that  Act  to  be  liable 
to  the  assessed  taxes  in  the  Township  in  which 
situate,  and  provision  is  made  for  the  right  of  pur- 
chase thereof  at  tax  sales.  The  copies  of  the  plans  Attested 
and  maps  required  to  be  furnished  under  this  pJait^Ac, 
section  to  the  Registrar,  by  the  Commissioner  of*J^®«^- 
Crown  Lands,  are,  by  the  forty-fifth  section  of  originals. 
"  The  Public  Lands  Act,"  declared  to  be  competent 
evidence  thereof  in  all  cases  in  which  the  originals 
could  be  evidence,  provided  that  such  copies  are 
attested  under  the  signature  of  the  Commissioner, 
or  of  the  Assistant  Commissioner.  In  an  action 
for  cutting  timber  on  the  plaintiflF's  land,  the 
plaintiff  adduced  in  evidence  of  his  title  a  plan 
produced  from  the  Registry  Office,  which  plan  was 
sworn  to  be  the  one  furnished  by  the  Commissioner 
of  Crown  Lands.  It  was  headed  **  Cardiff,"  (the 
name  of  the  township),  and  at  the  bottom  was 
written  "  Department  of  Crown  Lands,  Ottawa, 
November,  1866,  A.  Russell,  Assistant  Commis- 
sioner," whose  signature  was  proved.  It  was  held, 
that  the  plan  was  sufficiently  certified  under  this 
section,  and  consequently  was  receivable  in  evi- 
dence (1). 

[SecHoru  80  and  81  of  29  V.,  C.  24,  are  as  follows  .—(2). 

80.  Any  person  forswearing  himself  before  any  Begistrar  or  p|jg^ 
his  Deputy,  or  before  any  Jadge,  Commissioner,  or  other  person  gwearinff 
duly  authorized  to  administer  an  oath  in  any  of  the  cases  afore-  m^^er  this 
said,  and  lawfully  convicted,  shall  incur  and  be  liable  to  the  same  j^^^  f^  ^^ 
penalties  as  if  the  oath  had  been  taken  in  any  Court  of  Becord  in  penary 
Ontario.  ^    ^' 

81.  Any  person  who  forges  or  counterfeits  any  certificate  by  Porging 
this  Act  authorized  or  directed,  or  any  affidavit  of  the  execution  oertifi- 

of  any  duplicate,  original  or  memorial,  or  any  instrument  what-  ^ates   &o. 
ever  mentioned  in  this  Act,  shall  be  deemed  guilty  of  felony,  and  under  this 

Act  to  b& 

(1)  Nicholson  v.  Page,  27  U.  C.  R.,  318.  felonv 

(2)  See  Registry  Act  1868.  sec.  82-83.  ^' 


I  be  imprisoned  ftt  hard  Ubovr  m  the  Pen^attMy,  lew  wuj 

time  not  less  than  four  years  nor  more  than  ten  years.] 

Omitted  These  penal  clauses  were  incladedin  the  Begis- 
Tised  Beg.  ^U  ^^  ^^  1795,  and  every  succeeding  Registry 
istiy  Act    ^ct.    When  the  rcTision  of  the  Statutes  of  Ontario 

as  oearinff 

on  mm*  ^^^  decided  upon,  the  Commissioners  eliminated 
^^  ^^-  from  such  revision  all  those  statutes,  or  parts  of 
statutes,  which  affected  matters  that  were  ex- 
cluded from  the  jurisdiction  of  the  Provincial 
Legislation  by  ''The  British  North  America  Act/' 
As  a  consequence,  these  sections  are  not  con- 
tained in  the  revised  Begistry  Laws,  but,  never- 
theless, they  are  in  force,  and  form  part  of  the 
general  criminal  law  of  Canada.  For  the  purpose 
of  convenience,  however,  they  are  permitted  to 
appear  in  this  Act,  but  in  a  smaller  type,  to  indi- 
cate that  although  inserted  they  do  not  form  part 
of  the  revised  Act. 
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CHAPTER  XII. 

FEES  OF  BEGISTBABS. 

(1).  Fees  for  registratiozuB  generally  where  instrameiit 

incladea  different  lots,  Ao. 
(2).  Searches  as  to  title.    General  search. 

Searching  alphabetical  jndex.    General  search.  . 
Abstracts  of  title. 
Certificates. 
Filing  plans. 

Statements  under  sees.  28.  31  A  32. 
Entering  lots  under  sec.  I[5.    Proviso. 
Affidavits. 
Shewing  original^ 
(1I\.  Certificates  of  discharge,  &c. 
?12).  Certificates  of  payment  of  taxes. 
(13).  Figures  how  charged. 
^93.  Table  of  fees. 
§94.  Registrars  to  give  statement  of  fees  payable  in  any 

matter. 
§95.  Becovery  of  fees  from  Municipal  Corporations  evidence. 
§96.  Fees  payable  before  registration. 
§97.  Registrars  to  keep  accounts  of  fees.    Betum. 
§98.  Registrars  emolument  when  fees  do  not  exceed  12,500. 
§99.  When  fees  are  between  12,500  and  13,000. 
§100.  When  fees  are  between  |3,000  and  13,500. 
§101.  When  fees  are  between  13.500  and  14,000. 
§102.  When  fees  are  between  14,000  and  14.500. 
§103.  When  fees  exceed  94,500. 
§104.  Application  of  surplus  fees. 

§105.  Fees  under  ss.  28,  31  or  32,  etc.,  not  included  in  above 
provisions. 

92.  Every  registrar  shall  be  allowed  the  following  fees  for  Fees, 
the  following  services,  and  no  more. 

A  registrar  cannot  sue  for  fees,  where  not  ex- Action  for. 
pressly  provided  for. 

(1).  For  the  necessary  entries  and  certificate  in  registering  Yot  regis- 
'^very  instrument  other  than  those  hereinafter  specially  provided  trations 
for,  including  among  such  certificates  the  certificate  on  the  generally, 
duplicate,  if  any.  forty  cents ;  and  for  registering  every  instru- 
ment, other  than  those  hereinafter  specially  provided  for,  one 
dollar. 

But  in  case  the  said  instrument  exceeds  seven  hundred  words, 
then  at  the  rate  of  fifteen  cents  for  each  additional  one  hundred 
words  or  the  fractional  part  thereof,  up  to  fourteen  hundred 
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calities. 


Former 
tariffg  of 
fees. 

Beg.  Act 
of  1795. 
Beg.  Act 
of  1846. 

16  Vic. 
c.  187. 


words,  and  at  the  rate  of  ten  cents  for  each  additional  hundred 
words  or  fractional  part  thereof  over  fourteen  hundred. 

If  the  in-  And  if  the  memorial  or  other  instrument  embraces  different 
strument  lots  or  parcels  of  land,  situate  in  different  localities  in  the  same 
includes  county,  the  registration  and  copying  of  such,  including  all 
different  necessary  entries  and  certificates  thereof  into  the  different- 
lots  in  dif-  Begistry  Beoks,  shall  be  considered  separate  and  distinct  regia- 
ferent  lo-  trations  of  such  instruments,  but  shall  be  charged  for  and  paid 
at  the  rate  of  forty  cents  for  the  necessary  entries  and  certificate, 
and  for  the  said  instrument,  fifteen  cents  for  every  one  hundred 
words  or  the  fractional  part  thereof  up  to  fourteen  hundred,  and 
of  all  over  that  at  the  rate  of  ten  cents  for  each  hundred  words  or 
fractional  part  thereof. 

The  tariff  of  fees  payable  to  Begistrars  has  neces- 
sarily varied  from  time  to  time.  Under  the  Regis- 
try Acts  of  1795  and  1846,  the  Registrar  was 
entitled  to  receive  the  sum  of  fifty  cents  for  the 
first  hundred  words,  and  for  every  additional 
hundred  words  the  sum  of  twenty  cents  (1). 

By  the  Act  16  Vic,  cap.  187.  the  Registrar  wa& 
allowed  one  dollar  and  twenty-five  cents  for  regis- 
tering   every    deed,   conveyance,   will,   power    of 
attorney  or  agreement,  including    all  necessary 
entries  and  certificates,  wherever  the  same  did  not 
exceed  eight  hundred  words,  and  in  case  of  excess, 
the  further  sum  of  thirteen  and  one-third  cents 
for  every  additional  one  hundred  words.     Where 
any  instrument  related  to  lands  in  several  localities 
in  the  same  county,  only  one  memorial  was  re- 
quired, which  memorial  was  to  be  copied  into  the 
Registry  Book  for  each  of  such  different  localities-, 
to  the  same  extent  only  as  if  a  separate  memorial 
had  been  furnished  in  refation  to  the  lands  situated 
within  each  different  locality ;  and  the  Registrar 
was  required  to  make  the  necessary  entries  and 
certificates  accordingly.     In  counting  folios  to  be 
charged  for  in  such  cases  only  one  certificate  of 
registry  should  be  allowed,  and  no  charge  was  to 
be  made  for  the  marginal  certificates,  notes,  or 

(1)  See  Smith  et  al  y.  Ridout,  5  U.  C.  B.,  617. 
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references.  The  registration  fee  for  a  Sheriff's 
Deed  was  limited  to  seventy  cents.  In  a  case 
arising  under  that  statute  it  was  held  that  the 
Registrar  was  entitled  to  charge  for  only  one 
registry  of  any  document  to  be  registered  in  one  or 
more  Township,  provided  that  the  number  of  words 
recorded  in  **  counting  folios  *'  should  not  exceed 
eight  hundred  words,  and  that  all  in  excess  of  that 
number  should  be  charged  for  at  thirteen  and  one* 
third  cents  per  folio  as  allowed  by  that  Act  (1). 

Since  the  passage  of  the  Eegistry  Act  of  1866,  ^\AS^ 
which  effected  important  changes  in  the  tariff  of 
fees,  as  well  as  in  the  method  of  registration  gen- 
erally, the  cases  of  Smith  et  al  v.  Ridout  and  in  re 
Lount,  will  have  no  application.  By  that  Act  the 
Registrar  was  allowed  one  dollar  for  registering  an 
instrument  where  it  did  not  exceed  seven  hundred 
words.  In  case  it  exceeded  that  number,  the  sum 
of  fifteen  cents  for  each  additional  hundred  words 
or  fractional  part  thereof,  was  allowed  up  to  four- 
teen hundred  words,  and  the  further  sum  of  ten 
cents  for  each  additional  hundred  words  or  frac- 
tional part  thereof,  over  the  fourteen  hundred 
words.  Where  the  memorial  or  other  instrument 
included  different  lots  in  different  localities  in  the 
same  county,  the  registration  and  copying  of  such, 
including  all  necessary  entries  and  certificates 
thereof  into  the  different  Registry  Books,  were  to 
be  considered  as  separate  and  distinct  registrations 
of  such  instruments,  to  be  charged  for  at  the  rate 
of  fifteen  cents  for  every  hundred  words  or  frac- 
tional part  thereof.  This  tariff  was  retained  in 
the  Registry  Act  of  1868,  and  in  addition  thereto.  Beg.  Act 
the  sum  of  forty  cents  was  allowed  to  the  Regis-  ^^  ^®^^" 
trar  for  the  necessary  entries  and  certificates  in 

(1)  In  re  Lount,  11  U.  0.  P.,  97. 
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registering  every  inainimeot  (other  thaa  ihoet 
bareioafter  specially  reierred  to),  inclndiiig  among 
eoeh  eertifioates  the  ^xtificate  ob  the  duplicate  (if 

My). 

TftbnUted  For  the  coDTenience  of  those  desiring  to  register 
^i»Bm^^^  instvuments  afleoting  different  lots  or  parcels  oi 
under  rob- land,  sitoate  in  different  localities  within  the  same 
county  or  registration  division,  as  well  as  instni- 
ments  reqoiring  bat  one  registration,  a  tabulated 
statement  is  inserted  in  Appendix  C.  The  first 
column  thereof  has  reference  to  the  fee  chargeable 
when  but  a  single  registration  is  required  under  the 
first  and  second  clauses  of  this  sub-section  ;  the  re- 
maining columns  relate  to  the  fees  chargeable 
under  the  third  clause.  The  table  is  calculated 
only  for  instruments  up  to  twenty  folios  and  not 
requiring  registration  in  more  than  six  separate 
Registry  Books  in  the  county  or  division.  Where 
the  instrument  either  exceeds  twenty  folios,  or  re- 
quires registration  in  more  than  six  Registry  Books, 
the  additional  fees  can  be  easily  calculated. 

Pees  for  The  registrar  is  entitled  to  the  fees  allowed  by 
J^^gythis  Act  for  the  registration  of  any  instrument, 
ceruin  except  where  the  fees  for  registration  under  certain 
statutes  arc  thereby  expressly  regulated.  A  list 
of  statutes  authorizing  the  registration  of  parti- 
cular instruments  is  contained  in  appendix  B. 
Where  in  such  list  no  particular  fee  is  mentioned, 
the  fees  allowed  by  this  Act  will  be  chargeable. 
Where  under  a  special  Act  a  Registrar  is  allowed  a 
specific  or  stipulated  sum  for  registering  certain 
instruments  mentioned  in  such  Act,  he  is  restricted 
to  that  sum,  but  if  those  instruments  do  not  strictly 
comply  with  the  statutory  form  required  by  such 
Act,  and  contain  foreign  matter,  the  registrar  will 
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b*  entitled  to  charge  fall  TOgietration  fees  under 
ibis  Act.  By  the  Aot  10  Yio.,  cap.  100,  (iDCor- 
porating  the  defendants),  the  registrar  was  entitled 
to  receive  only  the  sum  of  fifty  cents  from  the 
defendants  for  registering  deeds  made  to  them  in 
the  form  prescribed  by  that  Act.  In  1878  and 
1874  the  defendants  brought  for  registry,  deeds 
made  to  them  under  that  Act,  but  which  contained, 
in  addition,  covenants  for  title  not  included  in  the 
statutory  form.  It  was  held  that  for  such  deeds 
the  Begistrar  was  entitled  to  charge  his  ftiU  fees 
tinder  the  Registry  Act  1868,  and  was  not  restrict- 
ed to  the  fifty  cents  (1). 

(2.)  For  searching  the  Begietry  Books  and  Indexes  relating  p^^ 
to  the  title  of  any  lot  or  part  of  a  lot  of  land  as  ori)^nallj  patent-  g^^rohes 
ed  by  the  Crown,  or  as  afterwards  subdivided  into  smaller  lots»  ^  ^  ^-^^ 
ahewn  by  any  registered  map  or  plan  thereof,  when  not  exoeedii^ 
four  references,  twenty-five  cents,  and  five  cents  for  every  addi- 
tional reference;  but  in  no  case  shall  a  general  search  into  the  General 
title  to  any  particular  lot,  piece  or  paroel  of  land  exceed  the  sum  search. 
•  of  two  dollars. 

Under  section  twenty-three  ante,  the  Registrar,  Duties  of 
when  required,  and  upon  being  tendered  his  legal  „Qa!»r  sec. 
fees  in  that  behalf,  is  obliged  to  make  searches  of  23  ante. 
all  registered  instruments  affecting  any  patented 
lot,  etc.    If  the  party  searching  desires  a  personal 
inspection  of  the  books  of  the  office  in  order  toA.ppiioant 

may 

search  therein  for  himself,  the  Begistrar  must  ex-  search  the 
hibit  to  him  the  requisite  books,  as  well  as  the**^^- 
original  registered  instruments,  the  fees  payable 
to  the  Begistrar  for  the  performance  of  these  duties 
being  established  by  this  sub-section ;  and  the  Begis- 
trar is  equally  entitled  to  such  fees  whether  be,  or  the 
party  desiring  a  personal  inspection  of  the  books, 
makes  the  searches.    In  either  case  the  search  is  ^^^J^**^ 
restricted  to  the  title  of  a  lot  of  land,  or  of  a  part  to  particu- 
thereof,  as  originally  patented  by  the  crown,  or  as  ^^  ^^*' 

(1).  Ward  Y.  Blidland  BaUway  of  Canada,  85  U.  C.  B.,  120. 
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subsequently  divided  according  to  a  registered  plan 

or  not,  shewing  such  sub-division  (1). 

Fees  The  amount  of  fees  to  which  the  Registrar  is^ 

^ber*"    entitled  under  this  sub-section  is  based  upon  the 

b^aed  on  number  of  entries  in  the  books.    Where  the  Ab- 

number  of 

**  refer-     stract  Index  of  a  certain  lot  containing  thirty-one 

ences/'     entries  was  shewn  to  an  applicant  who  looked  at 

Not  on     *^^  same,  and  who,  at  his  request,  was  shewn  four 

number     of  the  registrations  in  it,  it  was  held,  that  the 

en  nes.  jjggigjj.3^j.  ^^^g  entitled  to  charge  only  twenty-five 

cents,  being  his  fee  for  searching  not  exceeding 

four  references;  and  not  the  sum  of  one  dollar 

and  sixty-cents  as  for  a  search  on  each  of  such 

thirty-one  entries  (2).    An  applicant  has  the  right 

to  inspect  the  Abstract  Index,  and  ''may  select  as 

many  references  to  be  examined  as  he  may  please,. 

and  on  his  selection  and  requirement  depend  the 

Fee  for  in.  amount  of  the  fees"  (3).     Where  the  applicant 

A^tract^  simply  inspects  the  Abstract  Index  and  does  not 

Index       agj^  fQj.  references  to  registered  instruments  the 

Elegistrar  will  be  entitled  to  charge  twenty-five 

cents  for  exhibiting  the  Abstract  Index  (4). 

The  total  charges  for  a  search  are  limited  to  the 

sum  of  two  dollars. 

Disburse-      Disbursements  for  necessary  searches  in   the 

se^^e^r  I^egistry  Office  in  connection  with  any  action,  suit, 

&c.,  allow-  matter  or  other  legal  proceeding  are  usually  allow- 

^tions.Ac^d  to  the  successful  party.    In  taxing  the  costs  of 

an  action  of  ejectment  for  non-payment  of  rent^ 

the  plaintiff  will  be  allowed  the  cost  of  searches 

made  in  the  Begistry  Office  against  both  names 

and  lands  for  the  purpose  of  proceeding  in  such 

action  (5). 

(1)  Hope  V.  Ferguson,  17  U.  C.  R..  219. 

(2)  Ross  V.  McLay.  26  U.  C.  P..  190. 

(3)  76.,  per  Hagarty,  0.  J. 
(4  lb. 

(6)  Jack  V.  Lawder,  8  Ir.  L.  R.,  631. 
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(3.)  For  searching,  if    specially  required,  the  Alphabetical  Searching 
Index  of  names  referred  to  in  section  tmrty-foor  as  to  each  name  Alphabeti- 
in  the  books  of  any  one  Township,   or  other  legally  defined  cal  Index. 
Municipality  in  the  Coonty,  twenty-five  cents ;  bat  if  a  general 
search  as  to  any  such  name  is  made  thronghout  the  County,  General 
ihe  aggregate  of  fees  for  such  search  shall  not  exceed  one  dollar ;  search. 

See  notes  to  section  thirty-four  ante. 

In  order  to  entitle  the  Registrar  to  the  fees^^*^ 
hereby  prescribed,  he  must,  previous  to  searching  "  speciaUy 
the  Alphabetical  Index,  be  specially  required  in'**^""^^  * 
that  behalf  by  the  party  chargeable.     Upon  being 
80  specially  required  he  is  entitled  to  the  fee  of 
twenty-flve    cents    for     searching     each     name, 
whether    the    same    appeals    as    ''grantor**    or 
''grantee,**  in  the  Books  of  any  one  Township, 
City,  Town  or  incorporated  Village  in  the  County. 
Where  he  is  requested  to  extend  such  search  in 
the  Books  of  more  than  one  Township,  etc.  in  his 
County,   he  will  be  entitled  to  a  further  fee  of 
twenty-five  cents  for  each  additional  Township, 
€tc.,  not  to  exceed,  however,  in  the  aggregate,  one 
dollar  for  each  name. 

(4.)  For  every  abstract  of  title  to  any  specific  parcel  of  land  TirfA^^ 
certified  by  the  Registrar,  containing  sach  particulars  as  to  any  ^^  "^^®- 
number  of  the  registered  instruments  affecting  such  parcel  of 
land  as  the  party  searching  may  require,  twenty-five  cents  ;  and 
when  such  abstract  exceeds  one  hundred  words,  fifteen  cents  for 
every  additional  hundred  words  ;  and  for  copies  of  instruments 
when  required,  ten  cents  for  each  hundred  words ; 

This  sub-section  ascertains  the  fees  payable  to 
the  Registrar  for  making  and  furnishing  an  ab- 
stract of  title  as  required  by  section  twenty-three 
ante.  • 

The  abstract  muRt  relate  to  the  title  of  a  "  speci-  ^^l^^l" 
fie  parcel  of  land.**  Where  a  Township  lot  has  land." 
been  originally  granted  by  the  Crown  in  halves,  or 
in  other  portions,  and  the  title  to  the  portion 
patented  has  continued  separate,  the  Registrar 
must,  on  application,  furnish  an  abstract  of  the 
registered  instruments  relating  to  such  portion. 
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[" 


Abstrta 
mntt  be 
certified. 


Not  evi- 
dence of 
title. 


Form  of 
certificate. 

Contents 
of  Ab- 
fitract. 


He  oaimot  be  required  to  fomisb,  nor  ean  he 
charge  for,  extracts  of  conveyances  relating  solely 
to  any  other  portion  (1). 

The  abstract  most  be  certified  by  the  Begistrar 
or  his  Deputy,  and  the  certificate  should  beclear  uid 
absolute  in  its  terms.  A  certificate  to  an  abstract 
of  title  being  in  the  following  words,  namely :  ''  I 
hereby  certify  that  the  above  conveyances  appear 
of  record/'  it  was  held  that  the  abstract  did  not 
comply  with  the  statute,  inasmuch  as  it  was  not 
certified  to  as  the  abstract  of  all  the  registries 
which  were  on  record  in  the  Registry  Office  upon 
the  lot  referred  to  (2). 

A  certificate  purporting  to  shew  the  registered 
conveyances  of  land  from  the  County  Begistrar's 
Office  under  the  hand  of  the  Deputy  Registrar  was 
held  not  to  be  admissable  evidence  of  title  under  the 
Act  IS  &  14  Vic,  cap.  19,  sec.  4  (3). 

As  to  omissions  in  certificates  see  cases  cited 
page  56  ante. 

No  charge  can  be  made  for  certificates  given 
under  this  sub-section  (4). 

For  form  of  certificate  to  abstract  see  Appendix 
A.  The  abstract  must  contain  ''  such  particu- 
lars '*  relative  to  the  registered  instruments  as  the 
applicant  may  require.  This  expression  is  some- 
what indefinite.  The  meaning  of  it  is  doubtless  that 
the  contents  of  the  registered  instruments  and  the 
entries  in  connection  therewith  shall  be  set  out 
with  more  or  less  detail  as  the  applicant  may 
wish.  When  the  abstract  is  a  mere  transcript  of 
the  Abstract  Index  the  slightest  possible  inform* 
ation  is  conveyed  to  the  applicant.    If  an  abstract^ 

(1)  Hope  y.  FergQBon,  17  U.  0.  R.,  219. 

(2)  In  re  Registrar  of  Carleton,  12  U.  C,  P.,  225. 

(3)  Gamble  v.  McKay.  7  U.  0.  P.,  819. 

(4)  See  next  sub- section.) 
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however,  is  meagre  in  its  details,  the  faolt  will  be 
at  the  door  of  the  applicant,  as  he  will  be  entitled 
to  have  the  abstract  contain  ''  such  particulars  as 
he  may  reasonably  desire/' 

Under  the  Act  16  Vic,  cap.  187,  sec.  8,  which  ^eee^  ^^^ 
allowed  the  Registrar  twenty-five  cents  for  eveiy  le  Vic, 
abstract  furnished  by  him,  including  his  certifirate,  ^*P*  ^®^' 
where  the  same  did  not  exceed  one  hundred  words, 
and  fifteen  cents  for  every  additional  one  hundred 
words,  it  was  held,  that  the  Registrar  could  charge 
only  those  fees,  and  could  not  charge  twenty-five 
cents  for  each  memorial,  treating  such  memorial 
as  a  separate  extract  and  certificate  (1). 

Where  an  abstract  of  title  to  a  lot  is  applied  for,  ^^ 
and  the  Registrar  furnishes  only  a  copy  of  the  straot  is 
Abstract  Index,  making  no  search,  or  reference  to^J^^^^^^wr 
the  registrations,   he  will  be  entitled  to  charge  sttaot  in- 
only  for  such  copy,  namely,  twenty-five  cents  for  ®** 
the  first  hundred  words  (2),  and  fifteen  cents  for 
each  additional  hundred  words. 

It  is  clearly  the  Registrar's  duty,  when  called  Where 
upon  to  furnish  an  abstract  of  title  to  a  lot,  to  are  made, 
make  the  proper  and  necessary  searches  and  refer- 
ences to  all  the  registered  instruments  in  his  office 
affecting  the  title  of  the  lot  in  question  ;  and  whe- 
ther the  entries  of  such  registered  instruments 
appear  in  the  Indexes,  or  not.  He  should  be  con- 
strained to  adopt  this  course  from  a  sense  of  self 
protection.  He  will  not,  however,  be  entitled  to 
charge  for  such  searches  and  references  as  if  made 
under  the  second  sub-section  of  this  section,  in 
addition  to  the  fees  allowed  him  by  the  sub-section 
under  remark.     The  Legislature,  anticipating  that 

(1)  Hope  V.  Ferguson,  17  U.  C.  R.,  219 ;   approved  McDonald 
V.  BeU.  21  U.  C.  R.,  38. 

2)  Ross  V.  McLay,  26,  U.  C.  P.,  190. 
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L      193. 


Cdrtified 
copies. 


Certifi- 
cates. 


iFiling 
plans. 

Inoonsisi- 
ent  lan- 
guage of 
Bev.  Stat. 
(Ont.)  cap. 
146,  sec. 
74. 


the  Registrar,  in  preparing  an  abstract  of  title, 
would  necessarily  require  to  make  proper  searches, 
provided  what  they  have  deemed  a  sufficient  com- 
pensation for  making  those  searches,  by  allowing 
him  twenty-five  cents  for  the  first  folio  of  one  hun- 
dred words,  and  fifteen  cents  for  every  additional 
folio.  This  intention  on  the  part  of  the  Legisla- 
ture is  rendered  apparent  when  it  is  observed 
that  they  have  fixed  the  fee  for  certified  copies  of 
registered  instruments  at  ten  cents  only  per  folio, 
notwithstanding  they  must  have  been  aware  that 
the  Registrar  would  be  obliged  to  make  a  search 
for  the  registered  instrument  of  which  a  certified 
copy  may  be  required. 

The  fee  to  the  Registrar  for  certified  copies  of 
instruments  when  required,  including  certificates, 
is  ten  cents  per  folio  of  one  hundred  words. 

(5.)  For  each  certificate  furnished  by  the  Begistrar,  except 
those  made  under  sub-sections  one  and  four  of  this  section, 
twenty  five  cents. 

In  a  case  arising  under  the  Registry  Act  of 
1846,  it  was  held  that  the  Rep^istrar  had  no  right 
to  charge  a  fee  for  the  certificate  which  he  was  re- 
quired to  enter  on  the  margin  of  the  memorial  (1). 

(6.)  For  registration  of  any  plan  of  Town  or  village  lots,  in- 
cluding all  neccessary  entries  connected  therewith,  one  dollar  ; 

Under  the  Act  respecting  Surveys  of  Lands  (2), 
the  Registrar  is  allowed  to  charge  the  same  fees 
for  the  registration  of  a  map  or  plan  deposited 
with  him  under  that  statute  as  he  would  be 
entitled  to  receive  in  the  case  of  other  documents. 
The  provisions  of  that  statute  for  the  registration 
of  maps  and  plans  are  identical  with  sections 
eighty-two  and  the  three  following  sections  of  this 

(1)  Keele  v.  Ridout.  6  U.  C.  R.,  240. 

(2)  Bev.  Stat.  (Out.)  cap.  146,  sec  74. 
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Act,  being  adopted  from  the  same  source  (1),  and 
section  seventy-four  of  the  first  mentioned  statute 
is  taken  from  the  ninety-fourth  of  the  Con.  Stat. 
(Canada)  cap.  77,  and  the  forty-second  section  of 
the  Con.  Stat.  U.  C.  cap.  93. 

'Section  seventy-four  of  the  Act  referred  to  is  in-  ^^P^®^ 
consistent  with  the  language  of  this  section,  and  gub-sec 
appears   to    have    been   unintentionally  retained  ^^o*^- 
when  that  Act  was  revised.     It  is  submitted  that 
it  is  virtually  superseded  by  this  sub-section,  and 
that  the  fee  of  one  dollar  only  can  be  charged 
upon  the  registration  of  ftny  plan  or  map. 

(7.)  For  furnishing  the  statement  and  copies  required  under  state- 
the  twenty-eighth.thirty-first  and  thirty-second  sections  of  thisAct,  ments  « 
to  be  paid  by  the  County  Treasurer,  to  which  any  city,  town,  town-  der  sees, 
ship,  village  or  place  belongs  or  is  attached,  the  sum  of  ten  cents  28,  31  A 
for  every  folio  of  one  hundred  words  contained  in  such  statement  32, 
so  furnished  or  copy  so  made ;  and  the  County  Treasurer  shall 
also  pay  such  sum  as  the  Inspector  may  order  in  writing,  speci- 
fying the  nature  of  the  service  under  any  section  of  this  Act,  for 
repairing  any  book,  or  copying,  mounting,  or  binding  plans  under 
the  provisions  of  section  thirty-two  of  this  Act ;  and  towns  sepa- 
rated from  counties  from  municipal  purposes,  and  cities  in 
which  no  separate  Registry  Ofl&ce  exists  shall  bear  a  rateable 
proportion  of  the  expense  thereof  based  on  the  assessment  of  all 
the  municipalities  within  the  jurisdiction  of  such  county  ; 

The  nature  of  the  statement   and  copies  here  Nature  of 
referred  to  is  fully  set  out  in  the  twenty-eighth,  J^*^^;^  ^^^ 
thirty-first  and  thirty-second  sections  anU^  and  the 
remarks  thereupon.     As  the  fees  chargeable  for 
providing  such  statement  and  copies  are  regulated 
by  the  number  of  folios  contained  therein,  their 
amount  can  be  easily  ascertained.     Where  an  ex- 
penditure is  incurred  for  the  repair  of  books  or 
copying,  mounting  or  binding  plans  and  maps  and 
where  compensation  is  due  for  any  other  services  inspeo- 
under  this  Act  for  which  expenditure  and  compen- ^"^n^^. 
sation  a  Municipality  would  be  liable,  it  is  a  con-  ^on  prece- 

dition  precedent  to  such  liability  that  the  amount  county'i 

liability. 
(1)  31  Vic,  cap.  20 ;  86  Vic,  cap.  29 ;  39  Vic,  cap.  7. 

26 
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of  the  same  sbonld  be  previonsly  ascertained  by 
the  Inspector,  who  is  to  order  in  writing  the  pay- 
ment of  such  expenditure  or  compensation. 

Entering  (8.)  For  entering  under  each  lot  the  registrations  made  before 

lots  nnder  the  first  day  of  January,  one  thousand  eight  hundred  and  sizty- 

sec.  35.       six.  the  sum  of  ten  cents  for  the  several  entries  and  reference  of 

each  instrument  so  entered,  to  be  paid  for  in  the  same  manner  as 

ProTiBO.      provided  for  in  the  next  preceding  sub-section  ;  but  no  fees  ahall 

be  chargeable  in  respect  of  the  Alphabetical  Index,  and  in  no 

case  shall  the  fees  chargeable  in  respect  of  the  Alphabetical  Index 

for  any  County,  exceed  in  the  whole  the  sum  of  two  thousand 

dollars.    31  Vic  ,  c.  20.  s.  70  (1-8). 

tion^is^  As  the  duties  required  by  section  thirty- five, 
practically  an<«  must,  ere  this,  have  been  performed,  this  sub- 
unimpo  -  gg^y^jj  jg  Qf  ^QYy  \{f^^\Q  practical  importance.     No 

fees  are  chargeable  for  work  done  under  that 
section,  so  far  as  relates  to  the  entries  in  the 
Alphabetical  Index,  while  services  for  entries  and 
references  in  the  Abstract  Index  are  entitled  to  be 
compensated  for  at  the  rate  of  ten  cents  for  each 
instrument  so  entered,  which  fee  is  payable  by  the 
County  Treasurer. 

Afl&davits.'  (9.)  For  drawing  each  affidavit  and  swearing  the  deponent 
thereto,  twenty-five  cents  ;  the  same  fee  to  be  allowed  for  admin- 
istering the  oath  when  such  only  is  required  ; 

Former  rpj^^  f^^  ^^^  taking  affidavits  under  the  Con. 
Stat.,  U.  C,  cap.  89,  was  fifty  cents,  which  was 
reduced  to  the  present  sum  by  the  Registry  Act  of 
1866. 

Showing  (10.)  For  exhibiting  in  the  office  each  original  registered  in- 

originals,    strument,  including  search  for  same,  ten  cents  ; 

Applicant  Amongst  the  other  duties  assigned  to  the  Regis- 
give  suffi;  trar  by  section  twenty-three  ante^  is  that  of 
dent  des-  exhibiting  an  original  registered  instrument,  when 
a  party,  desiring  to  make  a  personal  inspection 
thereof,  requires  the  Registrar  to  produce  the  in- 
strument and  tenders  him  the  legal  fees.  This 
sub-section  fixes  the  fee  for  exhibiting  the  original 
registered  instrument  including  the  search  there- 
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for   at    ten  cents*     The  party  applying  to  the 
Begistrar  to  inspect  such  original  registered  in- 
strument   should    furnish    the  Begistrar  with  a 
reasonably  definite  and  clear  description  thereof, 
as  will  enable  the  latter  to  find  it  without  difficulty. 
It  is  not  necessary  that  the  registration  number  of^egistra- 
the  instrument  should  be  stated  by  the  applicant ;  bor  not 
it  will  be  sufficient  if  the  names  of  the  parties  and  J^eoessary. 
lot  are  furnished.  In  a  late  case,  where  the  applicant, 
on  applying  at  a  Registry  Office  to  see  an  original 
registered  deed,  and  having  given  the  names  of  Names  of 
the  parties  to  the  deed  and  the  lot  described  was  ghoiUd  be 
shewn  the  original  registered  deed,  it  was  heldg»^en. 
that  there  was  a  sufficient  description   given  to 
enable  the  Registrar  to  find  the  required   deed,  Also  lot. 
without  also  giving  the  number  of  the  registration 
(1).     It  was  contended  in  that  case,  on  the  part  of 
the  Begistrar,  that  a  search  in  a  Begistry  Office 
must  be  presumed  to  be  a  search  for  title,  and  that 
the  original  could  only  be  seen  as  incidental  to  such 
search.      That,    therefore,    it   was  necessary   to 
make  a  search  under  sub-section  2  antCy  for  which 
a  charge  of  twenty-five  cents  could  be  made,  and 
for  exhibiting  the  original  an  additional  fee  of  ten 
isents  could  be  charged.     It  was  also  contended 
that  the  Begistrar  was  compelled  to  search  the 
Abstract  Index,  as  the  pJaintiflf  did  not  give  him 
the  number  of  the  instrument. 

It  has  been  doubted  whether  the  words  "  original  is  a  plan 
registered  instrument"  include  a  registered  mapmenf?^ 
or  plan  (2). 

It  is  submitted  that,  for  the  purposes  of  this 
Bub-section,  as  well  as  for  other  purposes,  a  regis- 
tered map  or   plan  is   an    ''  original  registered 

(1)  Boss  V.  McLay,  26  U.  C.  P.,  190. 

(2)  Lindsey  v.  Corporation  of  Toronto,  26  U.  C.  P.,  ^5. 
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instrument."  Although  no  specific  allusion  to  maps 
or  plans  is  made  in  section  two  of  this  Act  in 
interpreting  the  meaning  of  the  word    ''instru- 
ment," yet  they  are  undoubtedly  included  in  such 
definition  by  the  concluding  words  of  the  first  sub- 
section  of    that   section,   namely    "  every  other 
instrument  whereby  lands  or  real  estate  may  be 
transferred,  disposed  of,  charged,  encumbered,  or 
BegiBtcred  affected,  in  any  wise,  in  Law  or  in  Equity,  affecting 
fects   "     laiid  in  Ontario."     The  registration  of  a  map  or 
laudfl,       pjg^jj  shewing  streets,  squares,  etc.,  amounts  to  a 
transfer  of    the    land   covered   by   such   streets, 
squares,  etc.,  to  the  public  by  way  of  dedication 
(1).     The  registration  of  a  map  or  plan  also  affects 
the  land  contained  therein,  inasmuch  as  instru- 
ments affecting  such  land,  or  any  part  thereof, 
executed  after  such  registration  cannot  be  regis- 
tered unless  they  conform  thereto.     Should  a  map 
or  plan  be  not  considered  to  be  an  instrument,  the 
Registrar  cannot  legally  charge  for  either  search- 
Begigtrar  ing  for,  or  exhibiting,  it.     Assuming  the  map  or 
dSaree  as  P^*^  *^  ^^  *^  Original  registered  instrument,  the 
per  search  Registrar  is  restricted  to  charging  the  fee  of  ten 
lot  on       cents  for  exhibiting  it,  including  the  search  for  it, 
plan.         without  regard  to  the  number  of  lots  contained  in, 
or  delineated  upon,  such  map  or  plan.     The  plans 
filed  in  the  Registry  OflSce  for  the  City  of  Toronto 
were  exhibited  to  two  assessors  of  the  city  assess- 
ment department,  who  made  use  of  the  plans  in 
order    to  [check,   for  assessment  purposes,    the 
dimensions  of  the  various  lots  thereon  or  therein. 
The  Registrar  contended  that  he  was  entitled  to  a 
separate  fee  for  a  search  on  each  lot  shewn  on  the 
plan,  and  having  brought  an  action  therefor  against 
the  City  of  Toronto,  it  was  held,  and  on  appeal, 

*  (1)  See  noieB  to  section  S4  ante. 
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affirmed, (Strong  J.dissenting,)  that  the  language  of 
this  sub-section  was  plain,  and  that  the  Begistrar 
was  not  entitled  to  charge  as  for  a  search  on  each 
lot  as  shewn  on  such  plans,  and  could  not  receive 
more  than  ten  cents  for  exhibiting  such  plan  as 
that  charge  had  not  been  objected  to  by  the 
defendants  (1). 

(11.)  For  registering  each  certificate  of  payment  of  mortgage  Cerdfi- 
money,  and  every  other  certificate,  excepting  certificates  provided  oates  of 
for  in  the  next  succeeding  sub-section,  including  all  entries  and  discharge, 
•certificates  thereof,  fifty  cents  ; 

The  language  of  this  sub-section  is  clear  and 
-distinct,  inasmuch  as  the  only  exception  to  the 
general  fee  for  registration  of  certificates  of  what- 
ever nature  or  character  is  contained  in  the  next 
Bub-section. 

(12.)  For  registering  each  certificate  of  payment  of  taxes.  Of  pay- 
twenty-five  cents ;  ment  of 

taxes. 

See  remarks  upon  section  two  of  this  Act,  at 
pages  14-16  ante.  A  form  of  certificate  is  contain- 
ed in  Appendix  A. 

(13.)  In  abstracts  and  certificates  where  figures  are  used  in-  Figures, 
.stead  of  words  to  denote  dates,  numbers  and  quantities,  the  how 
same  shall  be  charged  as  if  each  number,  though  composed  of  charged, 
■several  figures,  was  but  one  word.     31  Vic,  c.  20,  a.  70,  (10-15.) 

'The  word  " number'*  in  the  third  line  of  this^eaning 

of  word 

sub-section  is  used  in  the  sense  of  **  an  aggregate  *»num- 
or  assemblage  of  units,**  and  not  simply  as  a  digit.  ^^'' 
For  example,  in  counting  folios,  750  will  rank  only 
as  one  word,  notwithstanding  that  they  represent 
four  words  if  written  out  in  full.  Where  there  are 
several  "numbers**  each  **  number'*  is  to  be 
<;harged  for  as  one  word  ;  e.  g.  the  words  **  January 
10th,  1880,**  would  be  charged  as  three  words. 

For  statement  of  fees  for  registering  documents 
binder  other  Statutes  see  Appendix  G. 

(1)  Lindsej  v.  Corporation  of  Toronto  iupra. 
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Table  oi]         98.  Eaoh  Registrar  shall  keep  posted  up  in  some  eonspienom 

fees.  place  in  his  office  a  printed  schedule  of  the  fees,  and  diarged 

authorized  under  this  Act.    81  Vic,  c.  20,  s.  70  (10-15.) 

For  use  of  A  similar  provision  exists  in  "The  Division 
thepubUc.(.^^^jg  Act"  (1)  bv  which  Clerks  of  Division 
Courts  are  required  to  keep  posted  up  in  their 
offices  a  table  of  the  fees  to  which  they  are  entitled 
under  that  Act.  The  general  public  are  thus  en- 
abled to  ascertain,  with  some  degree  of  accuracy, 
the  amount  of  fees  which  they  may  be  called  upon 
to  pay. 

Registrar         94.  Every  Registrsr  shall,  upon  request  of  the  person  for 

to  give  whom  the  service  is  performed,  furnish  a  statement  in  detail  of 

state-  the  fees  charged  hy  him  in  respect  of  any  matter  for  which  fee» 

ments  of  are  payable  under  the  provisions  of  this  Act.    88  Vic.  cap.  17, 

fees  pay-  s.  7. 

matter.*"^     This  section  was  introduced  by  the  Act  88  Vic.,. 

Neglect  to^^P*  ^^*  ®®^'  '^'  ^^^  ^*®  designed  to  afford  addi- 

give  state-  tional  protection  to  those  persons  requiring  the 

^^^ '       services   of  the  Registrar.     Should   a  Registrar 

neglect  or  refuse  to  furnish  to  the  applicant  a 

statement  in  detail  under  this  section  of  the  fees 

charged  by  him  against  such  applicant,  the  latter 

may  briug  an  action  against  the  Registrar  for  such 

neglect  and  refusal,  claiming  a   mandamus,  and 

the  Registrar  will  not  be  entitled  to  notice  of  action 

as  such  neglect  and  refusal  are  acts  of  omission  (2). 

Request        It  is  not  essential  to  the  right  of  the  applicant 

in  wrifcing. ''li^^  his  request  should  be  in  writing,  a  verbal 

application  being  sufficient.     For  the  purpose  of 

preserving  evidence  of  such  request,  however,  it  is 

more  prudent  that  it  should  be  in  writing,  and  a 

form  thereof  is  contained  in  Appendix  **  A.** 

Recovery       95.  Should  the  Treasurer  of  any  County  or  City  in  which  a 

of  fees        separate  Registry  Office  is  established,  on  the  reouest  of  the 

from  Registrar  for  the  duties  performed  according  to  this  Act,  refuse 

municipal  to  pay  the  fees  and  allowances  for  any  services  required  by  this 

•orpora- 

tions.  (1)  Bev.  Stat.  (Ont.)  cap.  47.  sec.  48. 

(2)  Ross  V.  McLay,  40  U.  C.  R.,  S:^  ;  see  page  42  ante. 
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Act,  such  BegiBtrar  may  prove  and  recover  the  same  and  the 
voets  thereof  from  the  Corporation  of  the  Cotuity  or  City  in  any 
Court  of  Beoord  in  Ontario ;  and  the  Inspector's  certificate  of  the 
amount  and  of  the  services  rendered  shall  he  prima  facie  evi- 
dence of  tiie  right  to  recover.    81  V..  c.  30,  6.  73. 

BectioDB  twenty-eight,  thirty-one  and  thirty-two  Object  of 
,  .  ,    snh'Sec* 

mnUy   require   the   Registrar  to  perform   certain  tion, 

duties  therein  set  forth,  which  services  are,  by  the 
ierms  of  section  ninety-two,  sub-section  seven 
ante,  to  be  paid  for  by  the  Treasurer  of  the  proper 
County  or  City.  In  the  event  of  neglect  or  refusal 
by  such  Treasurer  to  pay  the  proper  fees  and  allow- 
ances, this  section  enables  the  Registrar  to  enforce 
such  payment,  by  giving  him  a  right  of  action 
therefor,  against  the  Corporation  of  such  County 
or  City.  It  also  facilitates  the  recovery  of  such  feea 
and  allowances  and  costs  of  suit,  by  declaring  that 
the  certificate  of  the  Inspector,  certifying  to  the 
amount  of  the  fees,  which  he  claims  to  be  entitled 
to,  and  to  the  character  of  the  services  rendered 
by  him,  shall  be  prima  facie  evidence  of  his  right 
to  recover.      » 

It  has  been  held  that  the  authority  conferred  by  Bflfect  of 
this  section  upon  the  Inspector  to  certify  as  to  the  oJ^^Jtif- 
amount  due  to,  and  of  the  nature  of  the  services  <»*«. 
rendered  by  the  Registrar  makes  the  general  aver- 
ment  in   the   declaration    of    services    rendered 
suflBcient  (1).      **He  is,  as  it  were,   the  taxing 
officer,   on  whom  is  cast  the  duty  of  fixing  the 
amount,  and  scrutinizing  the  items  "  (2). 

Where  the  witness  proved  that  he  went  with  Proof  of 
an  order  from  the  plaintiff  to  the  Treasurer  of  the  and  re- 
defendants,  and  spoke  to  a  person  he  supposed '^s*^- 
was  the  Treasurer,  who  referred  him  to  the  War- 
den, who  referred  him  to  their  legal  advisers,  by 

(1)  Campbell  v.  Corporation  of  York  and  Peel,  26  U.  C.  R.,  685. 

(2)  lb.  per  Hagarty  J.  ut  page  641. 
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one  of  whom  he  was  told  that  one  of  the  defend- 
ants did  not  intend  to  pay  the  account  at  all,  it 
was  held  that  a  demand  of  payment  on  the 
Treasurer  of  the  defendants,  and  a  refusal  by  him, 
were  suflBciently  proved  (1).  In  this  case  it  was 
also  held,  that  the  Inspector's  certificate,  though 
given  after  the  defendants  had  separated,  was 
suflBcient,  it  not  being  a  condition  precedent  to 
the  plaintiff's  right  of  action  on  such  refusal.  It 
was  also  held,  to  be  no  objection  to  the  plaintiff's 
right  to  recover  that  a  portion  of  the  work  had 
been  performed  by  his  predecessor. 
Beqneet  Although  the  request  to  the  Treasurer  is  not 
in  writing  .^®9^^'^^  to  be  in  writing,  it  is  more  prudent  that 
it  should  be  so,  in  order  to  preserve  evidence 
thereof.  A  form  of  such  request  is  given  in  Ap- 
pendix A. 

Fees  pay-  ^^*  ^^®  Bcgietrar  phall  not  be  compelled  to  register  any  in- 
able  be-  strmnent  unless  the  fees  authorized  by  this  Act  are  first  paid 
fore  regis-  t^^reon.    SI  V.,  c.  20,  s.  73. 

ra  ion.         rpj^jg  section  was  framed  for  the  protection  of 
the  Registrar,  inasmuch  as  it  ensures  the  due  pay- 
Begfstrar  ment  of  his  lawful  fees.     He  is  at  liberty,  of  course, 
™ep^t^^®to  waive  the  advantage  which  this  section  was  de- 
ment of    signed  to  confer  upon  him,  and  may,  if  so  disposed, 
register  any  instrument  presented  to  him  for  regis- 
tration, without  requiring  pre-payment  of  his  fees. 
Has  no     Should  he  do  so  he  will  not  have  any  lien  for  such 
f^^.         registration  fees  upon  a  duplicate  original  of  such 
instrument,  or  any  other  document  which  the  party 
registering  is  entitled  to  have  returned  to  him, 
nor  can  the   Registrar  refuse  to  deliver  up  the 
same.     If  the  Registrar  accepts   an  instrument 
presented  to  him  for  registration,  and  undertakes 
to  register  the  same  without  th«  fees  therefor  be- 

(1)  S..  c.  27  U.  C.  R.,  138. 
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He  oanBot  be  required  to  famish,  nor  ean  he 

charge  for,  extracts  of  conveyances  relating  solely 

to  any  other  portion  (1). 

m^t^       The  abstract  must  be  certified  by  the  Kegistrar 

certified,   or  his  Deputy,  and  the  certificate  shoold  be  dear  and 

absolute  in  its  terms.    A  certificate  to  an  abstract 

of  title  being  in  the  following  words,  namely :  ''  I 

hereby  certify  that  the  above  conveyances  appear 

of  record,"  it  was  held  that  the  abstract  did  noi 

comply  with  the  statute,  inasmuch  as  it  was  not 

certified  to  as  the  abstract  of  all  the  registries^ 

which  were  on  record  in  the  Kegistry  Office  upon 

the  lot  referred  to  (2). 

Not  evi-        ^  certificate  purporting  to  shew  the  registered 

title.        conveyances  of  land  from  the  County  Registrar's 

Office  under  the  hand  of  the  Deputy  Registrar  was 

held  not  to  be  admissable  evidence  of  title  under  the 

Act  18  &  14  Vic,  cap.  19,  sec.  4  (8). 

As  to  omissions  in  certificates  see  cases  cited 
page  66  ante. 

No  charge  can  be  made  for  certificates  given 
under  this  sub-section  (4). 
^^^^'t       ^^'  ^^^^  ^^  certificate  to  abstract  see  Appendix 
A.     The  abstract  must  contain  **8uch  particu- 
Gontents   lars  **  relative  to  the  registered  instruments  as  the 
slrtci       applicant  may  require.      This  expression  is  some- 
what indefinite.  The  meaning  of  it  is  doubtless  that 
the  contents  of  the  registered  instruments  and  the 
entries  in  connecticoi  therewith  shall  be  set  oot 
with  more  or  less  detail  as  the   applicant  may 
wish.    When  the  abstract  is  a  mere  transcript  of 
the  Abstract  Index  the  slightest  possible  inform* 
ation  is  conveyed  to  the  applicant.    If  an  abstract.. 

(1)  Hope  V.  Ferguson,  17  U.  0.  R.,  219. 

(2)  In  re  Begistrar  of  Carleton,  12  U.  C.  P.,  225. 

(3)  Gamble  v.  McKay,  7  U.  C.  P.,  319. 

(4)  See  next  sub- section.] 
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however,  is  meagre  in  ite  details,  the  fault  will  be 
at  the  door  of  the  applicant,  as  he  will  be  entitled 
to  have  the  abstract  contain  '*  such  particalars  as 
he  may  reasonably  desire." 

Under  the  Act  16  Vic,  cap.  187,  sec.  8,  ^Wch^®^^^^ 
allowed  the  Registrar  twenty-five  cents  for  eveiy  le  Vic, 
abstract  famished  by  him,  inclnding  his  certifirate,  ^^^'  ^®^* 
where  the  same  did  not  exceed  one  hundred  words, 
and  fifteen  cents  for  every  additional  one  hundred 
words,  it  was  held,  that  the  Registrar  could  charge 
only  those  fees,  and  could  not  charge  twenty-five 
cents  for  each  memorial,  treating  such  memorial 
as  a  separate  extract  and  certificate  (1). 

Where  an  abstract  of  title  to  a  lot  is  applied  for,  F««« 
and  the  Registrar  furnishes  only  a  copy  of  the^^t^ 
Abstract  Index,  making  no  search,  or  reference  ^o^^^J^^^^ 
the  registrations,   he  will  be  entitled  to  charge  sttaot  In- 
only  for  such  copy,  namely,  twenty-five  cents  for  ®*" 
the  first  hundred  words  (2),  and  fifteen  cents  for 
each  additional  hundred  words. 

It  is  clearly  the  Registrar's  duty,  when  called  Where 

.  .  searches 

upon  to  furnish  an  abstract  of  title  to  a  lot,  to  are  made, 
make  the  proper  and  necessary  searches  and  refer- 
ences to  all  the  registered  instruments  in  his  office 
affecting  the  title  of  the  lot  in  question  ;  and  whe- 
ther the  entries  of  such  registered  instruments 
appear  in  the  Indexes,  or  not.  He  should  be  con- 
strained to  adopt  this  course  from  a  sense  of  self 
protection.  He  will  not,  however,  be  entitled  to 
charge  for  such  searches  and  references  as  if  made 
under  the  second  sub-section  of  this  section,  in 
addition  to  the  fees  allowed  him  by  the  sub-section 
under  remark.     The  Legislature,  anticipating  that 

(1)  Hope  V.  Fergason,  17  U.  C.  B.,  219  ;   approved  McDonald 
V.  Bell,  21  U.  C.  B.,  33, 

2)  Boss  V.  McLay,  26,  U.  C.  P.,  190. 
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to  furnish  fees  which  he  knew  were  neoeBsary, 
ooald  not  therefor  be  held  bad.  .  As  Barns,  J.  was 
absent,  and  the  Court  was  thus  equally  divided, 
no  judgment  was  given  on  the  demurrer  (1). 

Begifitrars  97.  Every  Begistrar  shall  keep  a  separate  book  in  which  he 
to  keep  shall  enter,  from  day  to  day,  all  feee  and  emoluments  reeeived 
aeconnts  by  him  by  yirtae  of  his  office,  shewing  separately  the  sums  re- 
of  fees.       ceived  for  registering  each  instrument,  and  for  searches,  and  for 

extracts  or  copies,  and  shall  make,  up  to  and  including  the 
J.  thirty-first  day  of  December  of  the  previous    year,  a  return, 

**®^'*'^      under  oath,  of  such  fees  and  emoluments  so  received  to  the 

Lieutenant-Governor,  annually  on  the  fifteenth  day  of  January. 

81  v.,  c.  20,  s.  74. 

This  duty  was  originally  imposed  upon  Regis- 
trars by  the  Act  16  Vic,  cap.  187  (2),  which 
required  him  to  keep  accounts  of  fees  and  emolu- 
ments received  by  him  by  virtue  of  his  office,  and 
to  make  an  annual  return  of  such  fees  and  emolu- 
ments in  detail  to  the  Legislature.  By  the  Regis- 
try Act  of  1865  (8)  the  return  was  to  be  made  to 
the  Grovernor-General  on  the  fifteenth  day  of  Jan- 
uary in  each  year,  and  was  to  be  under  oath.  The 
Lieutant-Governor  was  substituted  for  the  Gover- 
nor-General by  the  Registry  Act  of  1868  (4).  By 
the  Act  43  Vic,  c  8,  s.  2,  which  came  into  force 
on  and  after  the  first  day  of  January,  1881,  the 
Registrar  will  have  to  include  in  his  return  (a) 
the  aggregate  amount  of  the  fees  and  emoluments 
earned  by  him  during  tbe  preceeding  year,  by  vir- 
tue of  his  office  (6),  tbe  aggregate  amount  of  all 
fees  and  emoluments  actually  received  by  him 
during  the  preceeding  year  (c),  tbe  actual  amount 
of  the  disbursements  during  the  same  period  in 
connection  with  his  office. 


(1)  Lynch  et  al  v.  Wilson  et  al,  22  U.  0.   R.,  226.     See  also- 
cases  cited  on  p.  263  ante,  notes  (4)  and  (6). 

(2)  Sec.  9. 

(3)  Sec.  72. 

(4)  Sec.  74. 
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96.  E«ch  Begistrar  shall  be  enlltted  to  retain  to  hin  own  nee  Begis- 
in  each  year  all  the  fees  and  emolaments  reoeived  by  him  in  that  trar's 
year  up  to  two  thousand  fire  hundred  dollars.    85  V.,  c.  27,  s.  1.  emolu- 
ment 

99.  Of  the  farther  fees  and  emolaments  reoeived  by  each  when  fees 
Registrar  in  eaoh  year,  in  exoess  of  two  ihoosand  five  hundred  do  not  ex- 
dollars,  not  exceeding  three  thousand  dollars,  he  shall  be  entitled  oeed 

to  his  own  use  ninety  per  cent,  and  no  more.    85  Y.,  c.  27,  s.  2.     92,500. 

When  fees 

100.  Of  the  farther  fees  and  emoluments  reoeived  by  each  ^ro  be- 
Registrar  in  eaoh  year,  in  excess  of  three  thousand  dollars,  not  tween 
exceeding  three  thousand    five  hundred   dollars,  he  shall  be  9^*^00  and 
entitled  to  retain  to  his  own  use  eighty  per  cent.^and  no  more.  93,000. 

86  Vic,  c.  27,  s.  8.  When  fees 

arebe- 

101.  Of  the  farther  fees  and  emolaments  received  by  eaoh  tween 
Registrar  in  each  year,  in  excess  of  three  thousand  five  hundred  93.000  and 
doUars,  he  shall  be  entitled  to  retain  to  his  own  use  seventy  per  93,500. 
cent,  and  no  more.    35  V.,  c.  27,  s.  4.  When  fees 

are  be- 

102.  Of  the  further  fees  and  emolaments  received  by  each  tween 
Registrar  in  each  year,  in  excess  of  four  thousand  dollars,  not  93,500  and 
exceeding  four  thousand  five  hundred  dollars,  he  shall  be  entitled  94,000. 

to  retain  to  his  own  use  sixty  per  cent,  and  no  more.    85  V.,  When  fees 
c.  27,  s.  5.  are  he- 

tween 

103.  Of  the  farther  fees  and  emoluments  received  by  each  94,000  and 
Registrar  in  each  year  in  excess  of  four  thousand  five  hundred  94,500. 
dollars,  be  shall  be  entitled  to  retain  to  his  own  use  fifty  per  When  fees 
cent,  and  no  more.    85  Vic,  c  27,  s.  6.  exceed 

94,500. 

104.  On  the  fifteenth  day  of  January  in  each  year  each  Regis- 
trar shall  transmit  to  the  Treasurer  of  the  County  or  City  for  AppHca- 
which,  or  for  a  Biding  of  which,  he  is  Registrar,  a  duplicate  ^^9^  ^^ 
of  the  return  required  by  this  Act,  and  shall  also  pay  to  such  surplus 
Treasurer  for  the  use  of    the  Manicipality  such  proportion  oi^^^- 
the  fees  and  emoluments  received  by  him  during  the  preceeding 

year,  as  under  this  Act  he  is  not  entitled  to  retain  to  his  own 
use. 

2.  Where  the  County  or  Biding  includes  a  City  or  Town 
separated  from  the  County  for  municipal  purposes  the  amount 
aforesitid  shall  be  paid  to  the  Treasurer  of  the  County  and  to  the 
Treasurer  of  the  City  or  Town  for  the  uses  of  the  Municipality,  in 
the  same  proportions  in  which  the  gross  fees  and  emolaments  are 
derived  from  extracts,  searches,  registrations,  and  other  charges 
in  respect  of  lauds  situate  in  the  County,  and  in  respect  of  lands 
situate  in  the  City  or  Town.    35  V..  c  27,  s.  7.  _ 

Fees  un- 

105.  In  the  fees  and  emolaments  mentioned  in  the  seven  ^f'  ^**q^*^ 
next  preceeding  sections  of  this  Act,  shall  not  be  included  any  ^^*  ^^    .* 
sums  recoverable  from  the  Municipality  for  the  preparation  of  ®f^ j'??*"^" 
Abstract  Indexes,  or  for  work  done  under  the  twenth  eighth,  *^h^**®"  ^^ 
thirty-first  or  thirtyseoond  sections  of  this  Act.    85  V.,  c  27,  s.  8,  *r?^®  P'*'* 

visions. 

Public  attention  having  been  attracted  to  the  increase 
iact  that  in  many  Begistry  Offices,  the  number  of  o''©ee,A^^ 


S88  FBES   OF   REOISTRABS.  [^"ffJ™- 

L       1106 

registrations,  extracts,  searches,  etc.,  had  increased 
to  such  an  extent  that  the  income  and  emoluments 
derived  therefrom  by  the  Registrars  became  exces- 
sive, in  proportion  to  the  nature  of  the  duties 
appertaining  to  their  offices,  it  was  deemed  neces- 
sary to  amend  the  Registry  Act  in  respect  to  the 
fees  of  office  to  be  retained  by  the  Registrar,  by 
appropriating  certain  proportions  of  the  fees 
received  by  him,  over  and  above  certain  amounts, 
to  the  use  and  benefit  'of  the  County  or  City,  as 
the  case  might  be,  for  which,  or  for  a  Riding,  of 
36  Vic.  27.  which  he  is  Registrar.  The  Act  85  Vic,  c.  27, 
was  accordingly  passed,  and  the  possessions  of 
that  statute  are  incorporated  in  sections  98-105 
supra.  By  this  change,  while  the  Registrar  is 
allowed  to  retain  a  sufficient  proportion  of  fees 
aud  emoluments  for  his  private  benefit,  the  County 
or  City  is  entitled  to  share  in,  and  reap  a  propor- 
tionate benefit  from,  the  advantages  which  an  in- 
crease in  transfer  of  real  estate  usually  confers. 
Fees  to  be  The  Registrar  is  required,  annually,  on  the  15th 
paid  over,  jg^y  ^f  January,  to  pay  over  to  the  Treasurer  of 
the  County  or  City,  for  its  use  and  benefit,  the 
surplus  of  fees  to  which  it  is  entitled  under  these 
sections,  together  with  a  duplicate  of  the  return 
Liable  to  referred  to  in  section  ninety-seven  ante.  An  action 
action  having  been  brought  by  the  plaintiff  to  recover 
from  the  defendant,  who  was  Registrar  of  the 
County  of  Hastings,  the  siyrplus  fees  mentioned  in 
the  above  sections,  the  defendant  demurred  to  the 
declaration,  on  the  ground  that  the  above  sections 
were  ultra  vires  of  the  Local  Legislature,  as  it 
imposed  an  indirect  tax,  and  not  a  tax  for  raising 
a  revenue  for  provincial  purposes.  It  was  held, 
affirming  the  judgment  of  Armour  J.,  that  if  a  tax 
at  all,   it  was  clearly  a  direct  tax,  and  within 
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the  legislative  jurisdiction  of  the  Province.  And 
further,  that  having  received  the  money  in  ques- 
tion, under  this  Act,  the  defendant  could  not  deny 
that  he  received  it  for  the  purposee  therein 
indicated  (1). 

(1)  The  Coanty  of  Hastings  y.  Ponton,  5  App.  R.,  643. 
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CHAPTER  XIII. 

INSPECTOR  OF  BEGISTBY  OFFICES. 

.  Appointment  of  Inspector,  and  his  duties. 
Inspection  c '  "^ 
Books,  etc. 


(i).  Inspection  of  Building. 
(2).  Books,  etc. 
(3).  Office  hours. 


(4).  Seals  of  Office. 
(5).  New  Indexes. 
(6).  Plans. 

,  Reporting  vacancies. 
Instruction  of  Registrar  in  his  daties. 
Sufficiency  or  insufficiency  of  soreties. 
(10).  Reporting  to  Lieutenant-GoTemor. 
§107.  Pay  of  Inspector. 

Act  not  to  be  used  to  construe  other  Statutes. 


Appoint-  106.  The  Lieutenant-Governor  may,  from  time  to  time,  ap- 

ment  of     point  an  Inspector  of  Registry  Offices,  whose  duty  shall  be, 
Inspector, 

and  his         The  importance  of  an  enactment,  such  as  this 
Import-     stfl'tute*  which  so  intimately  and  seriously  aflfects 
anoeof     public  and  private  interests,  being  administered 
mSit."      i^  fl*^  efficient,  uniform  and  satisfactory  manner 
cannot  be  too   highly  overrated.     The   want   of 
some  adequate  supervision   in  the  administration 
of  the  Registry  laws  was  long  felt  and  acknow- 
ledged, but  no  decisive  step  in  this  direction  was 
adopted,  until  provision  was  made  by  the  Registry 
Act  of  1865  (1),  for  the  appointment  of  an  officer, 
whose  duty  it  would  be  to  personally  superintend 
the  working  of  the  Act,  and  to  direct  and  instruct, 
if  necessary.  Registrars  in  the  proper  discharge  of 
their  duties, 
fiatisfac-        The  efficient  and  satisfactory  working  of  the 
ofTystem  Registry  Act  since  the  introduction  of  this  system 
of  inspec-  of  supervision  is  the  best  testimony  of  its  practical 

(1)  Sec.  sa. 
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utility.  Previous  to  its  adoption  frequently  the 
only  method  of  obtaining  the  solution  of  a  differ- 
ence between  the  Registrar  and  the  public,  as  to 
a  point  of  practice  or  detail,  was  through  the 
medium  of  the  Law  Courts. 

Although  the  duties  of  the  Inspector  are  enum-  Other 
erated  below,  there  are  other  obligations  imposed  inspector, 
upon  him,  which  are  referred  to  in  verious  parts 
of  the  Act. 

(1)  To  make  a  personal  inspection  of  the  building  in  which  InspeotioB 
each  office  is  kept,  and  of  the  books,  deeds,  memorials  and  other  oi  buiid- 
instrnments  in  each  Registry  Office  ;  ing. 

By  section  five  ante,  the  building  in  which  a 
Registry  OflBce  is  to  be  kept,  is  required  to  be 
erected  upon  plans  approved  of  by  the  Lieutenant- 
Governor  in  Council.  The  object  of-  requiring  the 
Inspector  to  personally  inspect  the  building  is  not 
only  to  ascertain  that  it  is  in  accordance  with  the 
approved  plan,  but  also  that  it  is  kept  in  a  fit  and 
proper  state.  A  personal  inspection  of  the  books 
and  registered  instruments  will  enable  the  Inspec- 
tor to  see  that  they  conform  to  the  requirements 
of  the  Act,  and  are  properly  framed  and  taken 
care  of. 

(2)  To  see  that  the  proper  books  are  provided,  that  they  are  Books,  eto. 
in  good  order  and  condition,  that  the  proper  entries  and  regis- 
trations are  made  therein  in  a  proper  manner  and  in  a  due  and 

proper  form  and  order,  that  the  Indexes  are  properly  kept,  and 
that  all  the  memorials  and  other  instruments  are  duely  endorsed 
and  certified  and  preserved. 

The  "proper  books,"  here  alluded  to,  refer  not 
only  to  those  mentioned  in  this  Act,  but  also  to  all 
other  books  which  the  Registrar  is  required  to 
supply  himself  with,  under  various  other  statutes 

(1). 

(8)  To  ascertain  that  the  office  is  kept  duly  open  at  and  for  qj^ 
the  proper  times,  and  that  it  is  at  aU  times  duly  attended  to  by  j^^ 
the  Registrar  or  his  deputy ; 

(1)  See  Appendix  B. ;  also  page  66  antt. 
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KDce^dmr-  "^^^  hours  of  attendance  by  the  Registrar,  or  his 
ing  office  Deputy,  at  the  Registry  Office  are  regulated  by  sec- 
^^^^'  tion  twenty-two  ante^  and  this  sub-section  requires 
the  Inspector  to  see  that  these  hours  are  faithfully 
adhered  to.  The  Registrar  or  his  Deputy  has  no 
right  to  close  the  office,  or  to  leave  it  unattended 
to,  during  any  portion  of  the  regular  office  hours  ; 
on  the  contrary,  they  are  expressly  required  to  at- 
tend there  during  such  hours.  A  breach  of  this 
duty  will  render  him  liable  to  an  action  on  the 
part  of  any  person  who  may  sustain  loss  or  damage 
thereby. 

8^8  of  (4  J  Tq  gettle  on  some  uniform  device  for  the  official  seals* 

Office.         f^^  ^Q  ggg  ^Yisi  the  Begistrars  supply  themselves  therewith  ; 

^^^-  By  section  twenty-four  antey  each  Registrar  is 

must  pro-  obliged  to  have  a  seal  of  office  of  a  device  approved 
Idves  of  by  the  Inspector.  The  duty  of  settling  on  some 
with  seals,  uniform  device  for  such  seals  is  here  required  of 
the  Inspector,  who  must,  in  addition,  see  that  each 
Registrar  supplies  himself  therewith.  As  no  pro- 
vision is  made  to  meet  the  cost  of  providing  the 
Registrars  with  official  seals,  each  Registrar  must 
supply  himself  at  his  own  expense. 

New  In-  (5.)  To  inspect  all  new  Abstract  and  Alphabetical  Indexes  and 

dexes.         to  settle  and  certify  the  sums,  if  any,  chargeable  therefor  ; 

Whenever  a  Registrar  requires  a  new  Registry 
Book,  or  any  other  Book  for  the  use  of  his  office, 
the  City  or  County  Treasurer,  as  the  case  may  be, 
is  required  by  section  twenty-five  ante,  to  furnish 
the  aame  to  the  Registrar  on  the  latter  applying 
in  writing  to  him  therefor.  The  sums  chargeable 
for  such  indexes,  etc.,  are  to  be  settled  and  certified 
to  by  the  Inspector.  That  portion  of  the  sub- 
section which  requires  the  Inspector  to  inspect  the 
new  Abstract  and  Alphabetical  Indexes  appears  to 
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be    an  nnnecessary  repetition,  as  that    duty   is 

clearly  included  in  those  imposed  by  sub-section 

one  ante, 

(6.)  To  ascertain  whether  the  proper  plans  required  by  this  Plans. 
Act  have  been  filed  in  the  several  Registry  Offices,  and  where 
necessary,  to  enforce  the  provisions  of  the  law  in  that  respect, 
and  he  may  instruct  the  County  Crown  Attorney  to  take  the 
necessary  proceedings  for  that  purpose ; 

Under  sections  eighty-two  and  eighty-five  ante,  Enforcing 
refusal  by  a  person  required  thereby  to  register  qui,.^" 
the  plans  or  maps  referred  to  therein,  subjects  ments  of 
him  to  a  penalty  of  twenty  dollars  for  each  cal-  ante. 
endar  month,  during  which  such  plans  or  maps 
remain  unregistered,  recoverabe  in  the  manner 
therein  set  forth.  Sections  eighty-three  and  eighty- 
four  ante  also  provides  for  the  registration  of  maps 
and  plans,  and  amendments  and  alterations  thereof . 
As  the  infliction  of  a  penalty  will  not  tend  to  lessen 
the  inconvenience  and  loss  which  other  parties 
interested  might  suflfer,  through  such  refusal  to 
register  the  plans  or  maps,  nor  to  fulfil  the  policy 
of  the  Act  in  respect  to  filing  maps  or  plans,  the 
Inspector  is  here  required  to  see  that  such  plans 
or  maps  are  duly  registered,  and,  in  case  of  non- 
compliance by  the  party,  whose  duty  it  is  to  reg- 
ister them,  he  can  compel  such  registration 
through  legal  proceedings.  The  Inspector  must 
also  ascertain  that  the  maps  and  plans  required 
to  be  furnished  by  the  Commissioner  of  Crown 
Lands  under  section  ninety-one  ante,  are  duly 
supplied. 

(7.)  To  report  upon  any  vacancies  by  death  or  otherwise,  in  Reporting 
the  office  of  Begistrar  and  Deputy  Begistrar ;  vacancies. 

Upon  the  death,  resignation,  removal  or  for-Seesec- 
feiture  of  oflBce  of  the  Registrar,  the  Deputy  Reg- 
istrar, or  senior  Deputy  Registrar  is  required  by 
.section  seventeen  ante  to  perform  the  duties  of  the 
26 


tion  17 
ante. 
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office,  until  a  new  appointmeDt  is  made  under 
section  seven  ante.  When  a  vacancy  occurs  in  the 
offices  of  Registrar  or  Deputy  Registrar,  the  In- 
spector should  be  immediately  notified,  in  order 
that  he  may  report  that  fact  to  the  Lieutenant- 
Governor. 

lustrnc-  (B.)  To  inform  the  Registrar  how  and  in  what  manner  he 

tion  of  shall  do  any  particular  act  or  amend  or  correct  whatever  he  may 
Registrar  find  amiss  ;  and  in  case  he  finds  the  work  improperly  performed 
in  his  by  any  Registrar  he  shall  have  power  to  order  a  new  Book  or 
duties.  Books  to  be  prepared  and  completed  by  the  Registrar  at  his  own 
expense ; 

Utility  of  One  of  the  chief  objects  of  the  inspection  of  Regis- 
visfon!^*^  try  Offices  is  contained  in  this  sub-section.  The  re- 
marks at  the  opening  of  this  chapter  are  particu- 
larly applicable  to  the  duty  hereby  imposed  on  the 
Inspector.  The  short  time  that  the  Inspector  has 
at  his  disposal,  when  officially  visiting  the  various 
offices,  necessarily  prevents  a  full  and  complete 
conference  between  him  and  the  Registrar  upoa 
the  many  details  that  arise  in  carrying  this  Act 
into  execution.  By  this  sub-section  the  informa- 
tion necessary  for  the  instruction  of  the  Registrar 
can  be  obtained  by  correspondence  with  the  In- 
spector, whose  duty  it  is  to  accord  the  necessary 
information  and  advice  in  reply.  The  latter  clause 
of  the  sub-section  will,  no  doubt,  ensure  proper 
care  and  attention  in  the  use  of  the  Registry 
Books. 

Snffi-  (^-)  '^^  ascertai*^  the  sufficiency  or  insuffioienoy  of  the  sure- 

ciency  or   ^^^  '^^  ^^  Registrar,  and  whether  they  are  living  or  dead ;  and 

dency  of  Bj  Section  ten  ante,  the  Inspector  with  the 
sureties,  approval  of  the  Lieutenant-Governor,  may  at  any 
tionl^  time  require  the  Registrar  to  execute  new  recog- 
mnu.  nizances,  or  to  furnish  other  sureties  as  might  be 
necessary. 

Reporting        (^^0  ^^  report  upon  aU  such  matters,  as  ezpeditlouBly  a» 
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may  bd,  to  the  Lieatenant-Govemor  for  his  infonnation  and  to  Lieat.- 
dedsion.    31  V.,  o.  20,  s.  84.  Governor. 

Pay  of  In- 

107.  A  som  not  exceeding  two  thousand  dollars  per  annum,  speotor. 
which  shall  include  all  travelling  and  other  expenses,  shall  be  p-ca«„* 
aUowed  to  the  Inspector  of  Begistry  Offices.    81  V.,  <f.  20,  s.  71.  allow^ce 

Since  the  passing  of  this  Act  the  salary  of  the 
Inspector  has  been  reduced  to  the  sum  of  one 
thousand  five  hundred  dollars. 

108.  No  part  of  this  Act  shall  be  read  or  relied  upon  to  aid  Act  not  to 
or  affect  the  constmction  of  any  statute  heretofore  in  force.  31  be  used  to 
v.,  c.  20,  s.  85.  construe 

other 
Statutes, 
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SCHEDULE   "A." 
(Section  9.) 

FOBM  OF  COVENANT  OF   BEGISTRAB. 

Know  all  Men  by  these  presentR,  that  we,  A.  B.,  Begistrar  of 
Esq.,  and  C.  D.  of  Esq.,  and 

E.  F.,  Esq.,  do  hereby  jointly  and  severally 

for  our  and  each  of  our  heirs,  executors  and  administrators,  cov- 
enant and  promise,  that  the  said  A.  B.,  as  Begistrar  of 

shall  well,  truly  and  faithfully  perform  the  duties 
and  obligations  df  his  of&ce  as  such  Registrar,  and  that  neither 
he  nor  his  Deputy  shall  negligently  nr  wilfully  misconduct  him- 
self in  his  said  office  to  the  damage  of  any  person  or  persons 
whomsoever  ;  nevertueless,  it  is  hereby  declared  that  no  greater 
sum  shall  be  recovered  under  this  covenant  against  the  several 
parties  hereto  than  the  following,  that  is  to  say :  against  the 
said  A.  B.  in  the  whole,  $  [the  amovnt  fixed  by  Order  in 

Council] ;  against  the  said  0.  D.  and  E.  F.,  |  respectively 

[the  autouHt  fixed  by  Order  in  Council  for  each]. 

In  witness  thereof  we  have  hereunto  set  our  hands  and  seals 
this  day  of  A.  D.  18     . 

Signed,  sealed  and  delivered  in  presence  of 

81  v..  c.  20,  Form  A. 


SCHEDULE  "B." 
{Section  9.) 

FORM   OF  AFFIDAVIT  OF  JUBTIFIOATION. 

County  of  )      I.,  A.  B.,  of 

V     one  of   the  sureties  in   the    annexed   covenant 

To  wit :     )     named,  make  oath  and  say  as  follows : 

I  am  seised  and  possessed  to  my  own  use  of  real  (or  real  and 

personal)  estate  in  Ontario  of  the  actual  value  of  9  over 

and  above  all  charges  upon,  or  incumbrances  afifeoting  the  same. 

2.  (Where  the  party  has  real  eetate.)    The  said  real  estate  con- 

.  sists  of  (detcribing  the  property). 
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3.  I  am  worth  {the  amount  for  which  the  party  hat  become  liable 
by  the  covenant)  dollars  over  and  above  my  just  debts, 

4.  My  post  office  address  is  as  follows  :  {insert  name  of  the  pott 
office.) 

Sworn  before  me  at  ,  in  the  County  of  , 

this  day  of  .  A.D.  18      . 

31  v.,  c.  20,  Form  B, 


SCHEDULE  '•€.•' 
{Section  16.) 

FORM  OF  REOISTRAB's  OATH  OF  OFFICE. 
ONTARIO. 


County  of 


y  of  j  I  {name  and  detcribe  deponent)  having  been  ap- 
V  pointed  by  the  Lieutenant-Governor  to  the  office 
To  wit :  )  of  Registrar,  in  and  for  the  \name  of  Registration 
Division^  <^c.,]  do  swear  that  I  will,  well  truly  and  faithfully  per- 
form and  execute  all  duties  required  of  me,  under  the  laws  of  this 
Province,  pertaining  to  the  said  office,  so  long  as  I  continue 
therein,  and  that  I  have  not  given,  directly  or  indirectly,  nor 
authorized  any  person  to  give,  any  money  gratuity  or  reward 
whatsoever  for  procuring  the  said  office  for  me. 

Sworn  before  us  at  ,  the  day  of  . 

A.D.  18 

A  B    J  P     1 

^'  0*  j'  p'*   [  In  and  for  the  said  County. 

81  v..  c.  20,  Form  0, 


SCHEDULE  -D." 
{Section  27.) 

FORH   OF  CERTIFICATE  RSSPBCTIIIO  REGISTRY   BOOKS. 

This  Register  contains  pages  exclusive  of  index,  and' 

is  to  be  used  in  and  for  the  City  (or  Town,  Incorporated  Village 
or  Township)  of  ,  in  the  County  of  , 

for  the  enregistration  of  deeds,  duplicates,  and  other  instruments 
under  the  provisions  of  "  The  Registry  Act,*'  and  is  provided  in 
pursuance  of  the  requirements  of  the  said  Act. 

Dated  this  day  of  ,  A.D.  18 

A.  B.,  Judge  of  the  County  Court  of  orr 

A.  B.,  Warden  of  the  J  u  i :  /  » 

31  v.,  c.  20.  Form  D^ 
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SCHEDULE  "E," 
(Section  38.) 

FORM  OF  AFFIDAVIT  OF  EXBCUTION. 

County  of                       I     I,  ,  of 

To  wit.                J  the  of                     ,  in  the 

County  of  ,  make  oath 
and  Bay : 

1.  That  I  wag  personally  present  and  did  see  the  annexed  (or 
within)  (and  duplicate,  if  any,  according  to  the  fact) 
duly  signed,  sealed  and  executed  by  and 

the  parties  thereto. 

2.  That  the  said  (and  duplicate,  if  any,  according 
to  the  fact)  were  executed  at  the  of 

8.  That  I  know  the  said  parties  (or  one  or  more  of  them  accord- 
ing to  the  /oc/). 

4.  That  I  am  a  subscribing  witness  to  the  said 
(and  duplicate,  according  to  the  fact). 

31  V^,c.  20,  Form  B. 


SCHEDULE  "F.'* 
{Section  47.) 

•CEBTIFICATB  OF  COUNTY  JUDGE   IN  LIEU  OF  AFFIDAVIT  OF  EXECUTION. 
ONTARIO. 

County  of  ]     I, 

^     Judge  of  the  County  Court  of  the  County  of 
To  wit :     )  ,  certify  that,  from  the  proof  adduced 

by  {name  the  penon  producing  the  proof,  and  ttate  the  evidence 
given,)  I  am  satisfied  of  the  due  execution  of  the  within  instm- 
ment  {or  of  the  instrument  whereof  the  within  is  a  copy, 
memorial  or  duplicate,  a$  the  case  may  be).  As  witness  my  hand 
at  the  day  of  A.D.  18      . 

A.B., 
Judge  of  the  County  Court  of 

31  v.,  c.  20,  Form  F. 
39  v.,  c.  25,  8.  5. 


SCHEDULE    "G." 
{SecHon  56  and  69.) 

FORM   OF  CERTIFICATE   OF  REGISTRATION. 

I  certify  that  the  within  is  duly  entered  and  regis- 

tered in  the  Registry  Ofi&ce  for  the  of  the  County 

of  in  Book  for  the  of  at  o'clock  of 

the  day  of  A.D.  18    .  Number. 

,  Registrar, 
or  Deputy  Registrar. 

31  v.,  0.  20  Form  G' 
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flCHEuULE  **H.'' 
{Section  60.) 

rOBX  or  MINUTB  OF  BBOI8TBATI0K. 

Entered  and  Begistered  this  day  of 

A.D.  at  o'clock. 

31  v.,  c.  30,  Form  H. 


SCHEDULE    "J." 
(Sections  67  and  69.) 

rORM  OF  DIBOHABGE  OF  UORTOAOE. 

To  the  Begistrar  of  the  County  of 
I  ,  of  ,  do  certify  that  has 

satisfied  all  money  due  on,  or  to  grow  due  on  (or  has  satisfied 
the  sum  of  9        mentioned  in),  a  certain  mortgage  made  by 
of  ,  to  which  mortgage 

bears  date  the  day  of  A.D.  18      ,  and 

was  registered  in  the  Registry  Office  for  the  County  of 
-on  the  day  of  ,  A..D.  18      ,  at 

minutes  past  o^dock,  noon,  in  Liber 

for  as  No.  (here  mention 

th4  day  and  date  of  Regiitration  of  each  attignment  thereof ^  and 
the  names  of  the  parties  ^ — or  mention  that  such  mortgage  has  not 
•been  assigned,  as  the  fact  may  be)  and  that  I  am  the  person  en- 
titled by  law  to  receive  the  money,  and  that  such  mortgage,  {or 
such  sum  of  money  as  aforesaid,  o*  such  part  of  the  lands  as  is 
herein  particularly  described,  that  is  to  say :  )  is 

therefore  discharged. 

Witness  my  hand  this  day  of  A.D.  18 

On<  witness.       \  A.  B. 

J  31  v.,  c.  20.  Form  J. 

86  v.,  c.  17,  B.  8. 


SCHEDULE    "K." 
(Section  71.) 

FORM  OF  CERTIFICATE  OF  DIBCHAROB  OF  UORTGAOE  RT  SHERIFF,  ETC. 

To  the  Begistrar  of  the  County  (Biding  or  City,  as  the  case 

may  he)  of 

I,  A.  B.,  of  Sheriff  of  the  County  of 

or  Bailiff  of  the  (number)  Division  Court  of  the  County  (or  City, 
-as  the  case  may  be)  of  do  certify  that  by  virtue  of  a 

"Writ  of  execution  wherein  C.  D.  is  plaintiff  and  E.  F.  defendant, 
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issued  out  of  Her  Majesfcy^s  Court  of  Queen's  Benck  {or  as  the 
cote  may  be)  and  to  me  directed,  I  seized  a  certain  mortgage 
made  bj  one  J.  H.  of  (as  described  in  said  mortgage)  bearing 
date  the  day  of  A.D.  18      ,  and  regis- 

tered at  of  the  dock  in  the         noon,  Liber  , 

for  No.  (as  the  <uise  may  he)  of  the 

day  of  in  the  same  year  (as  the  cage  may  be) 

to  E.  F.  of  (as  described  in  the  mortgage)  the  defend- 

ant in  the  said  writ  of  execution  named,  and  such  mortgage  has 
not  been  assigned  (or  has  been  assigned  to  the  defendant  and 
such  assignment  has  been  registered  as  follows :  Here  set  out 
date  and  registration  of  assignment)  and  I  do  further  certify  that 
I  have  leyied  from  the  said  mortgagor,  his  executors,  adminis- 
trators or  assigns  (as  the  case  may  be)  the  full  amount  of  said 
mortgage,  (or  |  parcel  of  said  mortgage)  and  that  such 
mortgage  is  therefore  discharged  (or  that  such  mortgage  is,  aa 
to  $        parcel  of  the  moneys  thereby  payable,  discharged). 

As  witness  my  hand  and  seal  of  office  (or  the  seal  of  the  said 
Court)  this  day  of  A.D.  18     . 

"Witness     }  Signed. 

L.Af.       I  A,B. 

38  v.,  0.  17,  s.  a. 


SCHEDULE    ''L." 
(Section  82.) 

FORM  OF  surveyor's  CERTIFICATE  OF  PLAN. 

This  plan  is  correct,  and  is  prepared  under  the  provisions  of 
the  '•  Registry  Act." 

Signature  of  Surveyor, 

31  v.,  c.  20,  Form  K, 
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APPENDIX  A. 

(1)    CKBTI7ICATE  OF  PAYMENT  OF  TAXH8. 

(See.  2,  88. 1 ,  ante.) 

No.  Office  of  Treasurer  of  the  of 

g  day  of  188 

I  hereby  certify  that  I  have  thie  day  received  from 
the  sum  of  dollars,  being  taxes  due,  according  to 

the  books  of  this  office,  on  the  following  lands,  np  to  the 
day  of  188        viz. : 


(Insert  de$cript^fm  of  lands.) 


Entered 


cts. 


In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  corporate  seal  of  the  of 

A.  B.. 

Treasurer  of 

[L.S.] 


(3) 


GUARANTEE  BOND. 
(Sec.  12  ante.) 


Know  all  men  by  these  presents,  that  we 

of  the  in  the  County  of  Esqnire, 

Registrar  of  the  Count        of  in  the 

Province  of  Ontario,  Dominion  of  Canada,  hereinafter  styled 
**  the  said  Principal,"  and  the  Company,  do  hereby 

1'ointly  and  severally — I,  "the  said  Principal,'*  for  myself,  my 
leirs,  executors,  and  administrators,  and  the  said 
Company,  for  themselves  and  their  successors, —covenant  and 
promise  that  **the  said  Principal,"    as  Registrar  of  the  said 
Count        of  shall  well,  truly,  and 

faithfully  perform  the  duties  and  obligations  of  his  office  as  such 
Registrar ;  and  that  neither  he  nor  his  Deputy  shall  negligently 
or  willfully  misconduct  himself  in  his  said  office,  to  the  damage 
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of  aDy  person  or  persons  whomsoever.  Nevertheless  it  is  hereby 
declared,  that  no  greater  sam  shall  be  recovered  under  this 
Covenant  against  the  several  parties  hereto  than  the  following : 
that  is  to  say  against  "  the  said  Principal/*  in  the  whole  the  sum 
of  and  against  the  said  Company  iu 

the  whole  the  sum  of  dollars  respectively. 

Provided  always,  that  if  the  Company  shall  at  any 

time  give  three  calendar  months'  notice  in  writing  to  the  said 
Registrar,  and  to  the  Secretary  of  the  said  Province  for  the  time 
being,  of  their  intention  to  put  aa  end  to  the  Guarantee  hereby 
entered  into,   then  this  Covenant,  and  all  accruing  liability  on 
their  part,  and  of  their  funds  and  property,  shall  from  and  after 
the  last  day  of  such  three  calendar  months  aforesaid,  cease  and 
terminate  in  so  far  as  concerns  any  acts  or  deeds  of  *'  the  said 
Principal  "  subsequent  to  such  determination,  remaining  liable, 
however,  hereon,  for  all  or  any  deeds,  acts,  or  defaults  done  or 
committed  by  ■*  the  said  Principal "  in  his  said  office  or  employ- 
ment of  Registrar  of  the  Count        of  afore- 
said, from  the  date  of  this  Covenant  up  to  such  determination. 
In  witness  whereof,    '*  the  said  Principal "    hath  hereunto 
affixed  his  hand  and  seal,  and  the  said                 Company 
have  hereunto  caused  to  be  affixed  their  Corporate  Seal 
under  the  hand  of   their  President,  and  Manager,  this 
day  of           in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and 


Signed,  sealed  and  delivered\ 
by  the  said 

("the  said  Principal ") 
in  the  presence  of 

Signed,  sealed,  and  delivered 
on  behalf  of  the 
Company  by  their  Presi- 
dent and  Manager. 


[L.8.] 

President. 
Manager. 


Count      of  \  I,  the  priuoipal  in  the  within  instru. 

y  ment  named,  make  oath,  and  say  as  follows : 
To  wit :     ) 

1.  I  am  seized  and  possessed  to  my  own  use  of  real  estate  in 
the  Province  of  Ontario,  of  the  actual  value  of 

dollars,  over  and  above  all  charges  upon  and  incumbrances 
affecting  the  same. 

2.  The  said  real  estate  consists  of  the  lands,  tenements  and 
premises  following,  with  the  appurtenances,  that  is  to  say :  * 

3.  That  1  am  worth  the  sum  of  dollars,  over  and 
above  my  just  debts,  and  any  sums  for  which  I  am  liable  as 
surety  or  otherwise^,  except  upon  the  said  Covenant. 

4.  My  Post  Office  address  is  as  follows : 
Sworn  before  me,  at  ,  in  the] 

Count      of  [ 

this  day  of  18        j 

Justice  of  Peace  in  and  for  the  Count     of 

*NoTE. — If  the  Deponent  is  not  possessed  of  real  estate  having  a 
value  beyond  the  incumbrances  thereon,  the  first  two 
clauses  should  be  struck  out. 
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Count      of  ]  I.  of  in  the 

V  County  of  make  oath,  and 

Provinoe  of  Ontario,  j  say  as  follows : 

1.  I  am  the  person  whose  name  is  subscribed  to  the  annexed 
instrument  as  the  attesting  witness  to  the 
execution  thereof,  and  that  the  signature  set  and 
subscribed  thereto  as  such  attesting  witness,  is  of  my  proper 
handwriting,  and  that  my  name  and  addition  are  correctly  above 
set  forth. 

2.  I  was  present,  and  did  see  the  said  instrument  duly  signed 
and  executed  by  one  of  the  parties  thereto. 

8.  I  am  well  acquainted  with  the  said 
Sworn  before  me,  at  ,  in  the 

Count    of 
this  day  of  18       j 

Justice  of  Peace  in  and  for  Count      of 


(3)        NOTICES  OF  WITHDRAWAL  BY  SURETf. 

(Sec.  14,  ante.) 

(a)    NOTICE   TO   THE    REOISTRAH. 

As  I  am  desirous  of  withdrawing  from  my  position  as  your 
surety  (or  as  one  of  your  sureties)  for  the  due  performance  by 
you  of  the  duties  of  your  office  as  Registrar  of  the  (nanu  of  Regit- 
tration  Division)  I  hereby,  in  pursuance  of  the  provisions  of 
**  The  Registry  Act,"  beg  to  notify  you  that  I  am  no  longer  dis- 
posed to  continue  my  responsibility  as  such  surety. 
Dated  the  day  of  188 

Yours,  Ac, 

(Signature  of  surety.) 
To  A.  B.,  Esquire, 

Registrar  of  the  (jiame  of  Registration  Division.) 


(b)    NOTICE   TO   THE    PBOVINCIAL   SECBETABY. 

As  I  am  desirous  of  withdrawing  from  my  position  as  surety 
{or  as  one  of  the  sureties)  for  A.  B. ,  Esquire,  Registrar  of  the 
{name  of  Registration  Division)  for  tho  due  performance  by  the 
said  A.  B.  of  the  duties  of  his  office  as  such  Registrar,  I  hereby, 
in  pursuance  of  the  provisions  of  *'  The  Registry  Act,"  respect- 
fully notify  you  that  I  am  no  longer  disposed  to  continue  my 
responsibility  as  such  surety. 
Dated  the  day  of  188 

Yours,  Ac  , 

(Signature  of  surety,) 
To  the  Honorable 

Secretary  for  the  Province  of  Ontario, 
Toronto. 


^i     :i  • 


^.  32-*rr3.i^  ri  Tff. x-ny*^-..^  ^i 


s   naHi  0- 


±r^: 
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which  are  registered  in  your  office,  referring  to,  mentioning  or 
affecting  the  following  lands  {describing  same.)  (If  a  personal 
intpection  thereof  is.  desired,  add)  and  to  exhibit  to  me  such 
original  registered  instrument,  and  the  Books  of  the  office  relat- 
ing thereto  for  my  personal  inspection. 
Dated  the  day  of  A.D.  188 

Yours,  &c., 

(Signature  of  applicant.) 


(7)  BEQUEST  TO  KBGISTRAB  TO  FURNISH  ABSTRACT. 
(Se^.  23  ante.) 

To  the  Registrar  (or  Deputy  Registrar)  of  (name  of  Registration 

Division,) 
Sir. 

I  hereby  request  you  to  furnish  me  with  an  Abstract  of  and 
concerning  all  instruments  registered  in  your  office,  (if  Abstract 
is  desired  for  a  limited  period,  add^  subsequent  to  the  date  of 
registration  of  instrument  number  )  referring  to,  mention- 

ing or  afifecting  the  following  lands  {^describing  same)  up  to  and 
including  the  date  hereof,  and  I  reqmre  that  such  Abstract  shall 
contain  amongst  other  matters  and  things  the  particulars  follow- 
ing, that  is  to  say  (5^^  out  particulars  required.) 

Dated  the  day  of  A.D.  188 

Yours,  Ac, 

(Signature  of  applicant.) 


(8)     REQUEST  TO  REGISTRAR  FOR  CERTIFIED  COPY, 
(Sees.  28  and  24  ante.) 

To  the  Registrar  (or  Deputy  Registrar)  of  (name  of  Registration 

Division : 
Sir, 

I  hereby  request  you  to  furnish  me  with  a  certified  copy  (or 
exemplification)  under  your  hand  and  seal  of  office  of  an  Inden- 
ture of  (giving  description  of  instrument  of  which  copy,  &»c.^  is 
desired)  made  between  A. B.  and  CD.,  dated  the  day 

of  and  duly  entered  and  registered  in  your  office 

(give  date  of  registration  and  registration  number,  if  known  to 
applicant). 

Dated  the  day  of  A.  D.,  188    . 

Yours,  Ac, 

(Signature  of  Applicant.) 
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(4)    I  APPOINTBIENT  OP  DEPUTY  REGISTRAB. 

(Sec.  17  ante.) 

To  all  to  whom  these  presents  shall  come : 

Enow  ye  that  I»  A.  B./of  the  of  in  the 

County  of  ,  Esqaire,  Registrar  of  the  (namt  of  Registra- 

tion Division)  f  nnder  and  by  virtue  of  the  power  and  authority 
conferred  upon  me  by  '*  The  Registry  Act  *'  have  nominated  and 
appointed,  and  do  hereby  nominate  and  appoint  C.  D. ,  of  the 
of  in  the  County  of  (addition)  to  be  my 

Deputy  in  my  office  as  Registrar  aforesaid,  to  do,  perform  and 
execute  all  the  duties  required  of  him,  the  said  C.  D.,  under  the 
laws  of  this  Province,  which  pertain  to  the  office  of  a  Deputy 
Registrar. 
Given  under  my  hand  and  seal  of  office  at  the  of 

in  the  County  of  the  day  of 

A.  D.  188    . 

A.  B.,  [L.S.1 

Registrar  for  the 
(Name  of  Registration  Division). 


(6)      DEPUTY  REGISTRAR'S  OATH  OF  OFFICE. 

(Sec.  18  ante,) 

Ontario :  )      I,  C  D.,  of  the  of  in  the 

County  of  >  County  of  (addition)  having  been 

To  wit :  j  appointed  by  A.  B.,  Esquire,  Registrar  of 

the  (name  of  Registratiou  Division)  to  the  office  of  Deputy  Reg- 
istrar for  the  said  (name  of  Regristration  Division)  do  swear  that 
I  will  well,  truly  and  faithfully  perform  and  execute  all  dutiea 
required  of  me  under  the  laws  of  this  Province,  pertaining  to  t)ie 
said  office,  so  long  as  I  continue  therein ;  and  that  I  have  nbt 
given,  directly  or  indirectly,  nor  authorized  any  person  to  give^ 
any  money,  gratuity  or  reward  whatsoever  for  procuring  my 
appointment  to  said  office. 

C.  D. 
Sworn  before  us  at  the  of  in  the  County 

of  this  day  of  A.D.188    . 

G  H  *  j'  P  '  }  ^  *^^  '^'  *^*  ^^^  County. 


(6)  REQUEST  TO  REGISTRAR  TO  MAKE  SEARCHES. 

(Sec.  23  anU.) 

To  the  Registrar  {or  Deputy  Registrar)  of  (name  of  Registration 

Division.) 
Sir, 

1  hereby  request  you  to  make  searches  for  all  instruments  (or 
for  the  instruments  hereinafter  mentioned  that  is  to  say,  Ac.) 
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whieh  are  registered  in  your  office,  referring  to,  mentioning  or 
affecting  the  following  lands  (describing  same.)  (If  a  personal 
inspection  thereof  is.  desired,  add)  and  to  exhibit  to  me  such 
original  registered  instrument,  and  the  Books  of  the  office  relat- 
ing thereto  for  my  personal  inspection. 
Dated  the  day  of  A.D.  188 

Yours,  Ac, 

(Signature  of  applicant.) 


(7)  REQUEST  TO  KEGISTRAR  TO  FURNISH  ABSTRACT. 
(Set,  28  ante,) 

To  the  Registrar  (or  Deputy  Registrar)  of  (name  of  Registration 

Division.) 
Sir. 

I  hereby  request  you  to  furnish  me  with  an  Abstract  of  and 
concerning  all  instruments  registered  in  your  office,  (if  Abstract 
is  desired  for  a  limited  period,  add,  subsequent  to  the  date  of 
registration  of  instrument  number  )  referring  to,  mention- 

ing or  afifecting  the  following  lands  (describing  same)  up  to  and 
including  the  date  hereof,  and  I  require  that  such  Abstract  shall 
contain  amongst  other  matters  and  things  the  particulars  follow- 
ing, that  is  to  say  (set  out  particulars  required.) 

Dated  the  day  of  A.D.  188 

Tours,  Ac, 

(Signature  of  applicant.) 


(8)     REQUEST  TO  REGISTRAR  FOR  CERTIFIED  COPY, 
(Sees.  23  and  24  ante.) 

To  the  Registrar  (or  Deputy  Registrar)  of  (name  of  Registration 

Division : 
Sir, 

I  hereby  request  you  to  furnish  me  with  a  certified  copy  (or 
exemplification)  under  your  hand  and  seal  of  office  of  an  Inden- 
ture of  (giving  description  of  instrument  of  which  copy,  &»c.,  is 
desired)  made  hetween  A.  B.  and  C.  D.,  dated  the  day 

of  and  duly  entered  and  registered  in  your  office 

(give  date  of  registration  and  registration  number,  if  known  to 
applicant). 

Dated  the  day  of  A.  D.,  188    . 

Yours,  Ac, 

(Signature  of  Applicant.) 
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(9)  CERTIFICATE  ACCOMPANYING  ABSTRACT  OF  TITLE, 

(Sec.  23  ante,) 

Registry  Office  for  the  {name  of  Registration  Division.) 
day  of  A.  D.  188     . 

I  hereby  certify  that  the  foregoing  {or  annexed,  or  within] 
Abstract  is  a  true  and  correct  abstract  of  all  instruments  enterea 
and  registered  in  the  Registry  Books  of  this  Office  {if  abstract  for 
Umited  period  add,  subsequent  to  the  date  of  Registration  of 
Instrument  number  )  up  to  and  including  the  date  hereof 

which  refer  to  or  affect  {describing  the  lands,  concerning  the  title 
to  which  the  abitract  is  furnished). 

Signature  of  Retristrar, 

{or  Deputy  Registrar). 

(10)  CERTIFICATE  ACCOMPANYING  CERTIFIED  COPY. 

{Sees,  28  and  24  ante.) 

Registry  Office  for  the  {name  of  Registration  Division) , 
day  of  A.  D.  188    . 

I  hereby  certify  that  the  foregoing  {or  annexed,  or  within) 
paper  writing  is  a  true  and  correct  copy  of  an  Indenture  of 
(describing  instrument)  purporting  to  have  been  made  between 
A.  B.  and  C.  D.,  dated  as  therein  mentioned  and  duly  entered 
and  registered  in  this  office  in  Liber  for  the  of 

at  o'clock  of  the  day  of  A.  D.  18        as 

number 
As  witness  my  hand  and  seal  of  office. 

Signature  of  Registrar, 
[  L.8.  ]  {or  Deputy  Registrar.) 


(11)  NOTICE  OF  INTENTION  TO  PROVE  A  REGISTERED 

INSTRUMENT  BY  PRODUCTION  OF  A 

CERTIFIED  COPY. 

{See  Sec,  24  ante.) 


In  the  Court  of 
A.  B., 

Plaintiff, 
vs. 
CD., 

Defendant. 


Take  notice  that  the  Plaintiff  (or  Defend- 
ant) intends  at  the  trial  (or  other  proceed- 
ing) of  this  cause  to  give  in  evidence,  as 
proof  of  the  conveyance  by  way  of  Bargain 
and  Sale  {describing  such  instrument  of 
the  lands  mentioned  in  the  Writ  (or  in  question)  in  this  cause 
from  E.  F.,  of  4&c.,  to  G.  H.,  of  <ftc.,  dated  the  day  of 

A.D.,  18  ,  and  also  of  certain  Articles  of  Agree- 
ment between  G.  H.,  of  <fec.,  and  J.  E..  of  &o.,  relating  to  said 
lands,  dated  the  day  of  A.D.   18        , 

-oopies  of  the  said  several  original  instruments  certified  by  the 
Registrar  of  the  County  of  under  his  hand  and  seal 

•of  office. 

Dated  the  day  of  AD.  188 

Yours,  ifrc, 

M.N., 
To  0.  P.,  Esq.,  Plff's  Atty.  (or  Solicitor.) 

Deft's  Atty.  (or  Solicitor.) 
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(12)    NOTICE    DISPUTING    THE     VALIDITY    OF     THE 
ORIGINAL  REGISTERED  INSTRUMENT. 


In  the  Court  of 
A.  B., 

Plaintiff, 


{See  Sec.  24  ante.) 


CD 

Defendant. , 


Take  notice  that  the  defendant  (or  Plain- 
tiff) disputes  the  Talidity  of  the  alleged 
conveyance  by  way  of  Bargain  and  Sale 
(detcribing  such  instrument)  of  the  lands 
mentioned  in  the  Writ  (or  in  question)  in 
this  cause  from  E.  F.  to  G.  H.,  dated  the  day  of 

A.D.  18        ,  and  also  of  certain  Articles  of  Agreement  between 
G.  H.  and  J.  K.  relating  to  said  landn,  dated  the  day  of 

A.D.  18 
Dated  the  day  of  A.D.  188 

Yours,  &c., 
To  M.  N..  Esq..  0.  P., 

Plff's  Atty.  (or  Solicitor.)  Deft's  Atty.  (or  Solicitor. 


(18)    AFFIDAVIT  FOR  ORDER  FOR  ISSUE  OF  SUBPOENA 
TO  REGISTRAR. 
(See  Sec.  24  ante.) 
In  the  Court  of 
A.  B.,  \ 

Plaintiff,  I.,  M.  N.,  of  the  of  in  the 

▼s.  -  County  of  Barrrister  at  law  make 

C.  D.,  make  oath  and  say  : 

Defendant,; 
(1.)  That  I  am  the  plaintiff's  (or  defendant's)  Attorney  in  this 
cause. 

(2.)  That  this  action  is  one  of  ejectment  brought  by  the  above 
named  plaintiff  to  recover  from  the  above  named  defendant  the 
possession  of  a  certain  parcel  of  land  situate  in  the  Township  of 

in  the  County  of  being  composed  of  the 

Lot  number  iu  the  Concession  of  said  Township. 

(3.)  That  the  defendant  has  appeared  to  the  Writ  and  Notice 
of  Trial  has  been  given  in  thiH  cause  for  the  approaching  Assizes 
in  and  for  the  County  of  to  be  held  at  the  of 

in  the  said  County  on  the  day  of  next. 

(4.)  That  it  Ls  material  and  necessary  for  the  plaintiff  (or 
defendant)  upon  the  Trial  of  this  cause  to  be  able  to  produce  in 
evidence  m  support  of  his  title  to  the  lands  mentioned  in  the 
said  Writ,  the  fallowing  instruments  and  documents  (describing 
them  as  in  manner  following,  a  conveyance  by  way  of  Bargain 
and  Sale  from  E.  F.  of  &c.,  to  G.  U..  of  &c.,  dated  the 

day  ot  A.  D.  18        and  certain  Articles  of  Agree- 

ment between  the  said  G.  H.  and  J.  K.,  of        &c.,  dated  the 
day  of  A.  D   18    )  which  instruments  and  documents  (or  the 

memorials  thereof)  are  registered  in  the  Registry  Office  of  the 
County  of  and  iu  the  custody  of   X.  Y.,  Esquire,   the 

Registrar  of  Deeds  for  said  County. 

(5.)  That  the  plaintiff  (or  defendant)  is  desirous  of  having  said 
instruments  and  documents  produced  at  the  Trial  hereof. 

Sworn  before  me  at  the  of  \ 

in  the  County  of         this        day  of  tlt    v 

A.D.  388  .  f  ^-  ^• 

A  Commissioner  in  B.R.,  &c.. 

27 
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(14)  ORDER  FOR  ISSUE  OP  SUBPOSNA  TO  REGISTRAR. 

(6V#  Sec.  24  ante.) 

In  the  Court  of 

A.  B.,  \      Upon  the  application  of  the   PlaintiifB  for 

Plaintiff;      Defendant's)  Attorney,   and   upon  reading  tne 

▼s.  l-affidaTit  of  M.  N.,  I  do  order  that  a  Subpoena 

C.  D.,  tluces  tecum  do  issue  in  this  cause  directed  to  X. 

Defendant,  j  Y.,  Esquire,  Registrar  for  the  County  of 
requiring  him  to  prod  ace  on  behalf  of  the  said  Plaintiff  (or  De- 
fendant)   at  the  tripl  of  this  cause  the  following  instruments 
(describing  them  as  set  out  in  the  affidavit  of  M.  N.) 
Dated  at  Chambers  this] 
day  of  \ 

A.D.  188  j  Judge  (or  other  office,) 


Ontario, 
County  of 

To  wit 


(16)  SUBPCENA  (duces  tecum.) 
(See  Sec.  24  ante.) 
Victoria,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen, 

-v  xu  wiv  ;  ;  Defender  of  the  faith. 

L.  S.  [  To  X.  Y..  Registrar  of  the  County  of  Greeting. 

^-r^  '         We  command  you  that  all  excuses  being  laid  aside 

.         you  and  every  of  you  be  and  appear  in  your  proper 

f    Law   )  persons  before  our  Justices  assigned  to  take  the  Assizes 

1  Stamp  I  ^"  *"*^  ^o'"  *^®  County  of  (or  our  Judge  of  our 

' — . — '    County  Court  of  the  County  of  at  the  sittings 

to  be  holden)  at  in  the  said  County  on 

P  ^  day  the  day  of  A.D.  188 

d  S   by  o'clock  in  the  noon  of  the  same 

a.  S*  55.  P*  day,  and  so  from  day  to  day  until  the  cause 

t!g  c*  a*  hereinafter    mentioned    shall   be    tried    or 

o  ^  g   otherwise    disposed  of  to    testify   all   and 

^  £;•  ^  singular  those  things  which  you  or  either  of 

c  g*  yon  know  in  a  certain  cause  now  pending  in 

^  ®  'o"  o   our  Court  of  at  Toronto  (or  said  Court 

00  ^  Q  ^  for  trial  at  )  between  plaintiff 

0  o'  ^   and  defendant  in  an  action  on 

*T3  o  5r  2.  the  part  of  the  plaintiff  (or  defendant)  and 

i^  S'  2,  ^  ^^  ^^®  ^^^^  Assizes  (or  Sittings)  to  be  tried 

e  "^  e*  ®    by   a  Jury  of  the  country.     And  also  tha£ 

i  I  ®^  ©   you  bring  with  you  and  produce  at  the  time 

%s  *§   and  place  aforesaid  on  behalf  of  the  plaintiff 

S  ^  «5'  (or  defendant)  the  following  instruments  and 

^J<  Q  documents  affecting  or  relating  to  the 

c:  ^    ^  Lot  number  in  the  Con- 

eL  *    ^  cession  of  the  Township  of  in  the 

^  ^  2,  County  of  ,  that  is  to  say : 

g-g'  ?  And  this  you  or  any  of  you  shall  by    no 

g  Q<  ^  means  omit,  under  the  penalty  upon  each  of 

§  ^  i}  yon  of  One  Hundred  Pounds. 

^  p<  I       Witness  Chief  Justice  (or  Judge)  of 

S*  g:  P   our  said  Court,  at  the  day  of 

Q     Q«  <c>    (-^         S   in  the  year  of  our  Lord  one  thousand  eight 

e     «5        ST         ?*  hundred  and  • 

s-    •       ft      S 

S  Clerk  of  the  Process  (or  Clerk) 
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(16)    AFFIDAVIT    ON    APPLICATION    FOR    ORDER    FOR 

ISSUE  OP  SUBPCENA  TO  REGISTRAR  TO  PRO- 

DUCB  ORIGINAL  INSTRUMENT. 

(See  Sec,  '2i  ante.) 

In  Chancery 

Between 

A.  B.. 


and 
CD., 


Plaintiff^ 


Defendant. 


I,  M.  N.,  of  the  City  of  Toronto,  in  the  County  of  York^ 
Solicitor,  make  oath  and  say  as  follows  : 

(1.)  I  am  the  plaintiff's  [or  defendants)  Solicitor  in  this  cause 

(2.)  The  replication  has  heen  filed  herein,  and  this  cause  is 
now  at  issue,  and  the  same  has  been  set  down  for  hearing  at  the 
next  Sittings  of  this  Honorable  Court  to  be  holden  at  the 
,  of  on  the  day  of  next. 

(3.)  That  it  is  poaterial  and  necessary  for  the  plaintiff  (or 
tlie  defendant)  to  give  in  evidence  at  the  heariog  of  this  cause,  a 
certain  conveyance  by  way  of  Bargain  and  Sale  of  the  lands  in 
question  in  thi3  cause  from  E.  F.,  of  &c.,  to  G.  H.,  of 

&c..  dated  the  day-  of  A.  D.   18    ,   and  also  certain 

Articles  of  Agreement  between  the  said  G.  H.  and  J.  K.,  of 
&c.,  relating  to  said  lands. 

(4.)  That  said  Conveyance  and  Articles  of  Agreement  are 
registered  in  the  Registry  Office  for  the  County  of 

(6]  That  on  the  day  of  A.  D.  18        I  did,  on  behalf 

of  the  said  plaintiff,  give  notice  to  O.  P..  Esquire,  Solicitor  for 
the  above  named  defendant,  of  the  plaintiff's  intention  to  prove 
said  Conveyance  and  Articles  of  Agreement  by  the  production  of 
copies  thereof  ceitified  by  the  Registrar  of  the  said  County,  under 
his  hand  and  seal  of  ofhce,  pursuant  to  the  Statute  in  that  case 
made  and  provided. 

(6)  That  on  the  day  of  A.  D.  18        I  was   served 
y  tiie  said  0.  P.,  Esquire,  with  a  notice  disputing  the  validity 

of  said  Conveyance  and  Articles  of  Agreement. 

(7)  That  (if  such  be  the  case)  the  defendant  disputes  the  valid- 
ity of  such  Conveyance  and  Articles  of  Agreement  and  alleges  in 
his  answer  that  the  same  are  forgeries. 


(6) 
by  the 


M.  N. 


^ Sworn  before  me  at  the 
of  in  the  County  of 

this        day  of        A.  D.  IS 

A  Commissioner  in  B.  R.,  ^o. 
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(17)     ORDBB    FOR   XSSUR    OF    WBIT    OF   SUCP(ENA   TO 
REGISTRAR. 

(S/#  Sec,  24  ant4.) 
Iq  Gh  moery,         )  day,  the  day  of 

la  Chamberg     I  A.  P.  188     . 
V.  0.  J 

Between 

A.  B..        Plaiutiff, 
and 
C.  D..     Defendant. 
Upaa  the  application  of  tht^  above  named  plaintiff  and  upon 
hearing  road  tbd  affidavit  of  M.  N..  the  Solicitor  of  the  said  plain- 
tiff,    It  is  ordered  thit  a  Writ  of  Subpoena,  ad  testificandum  et 
duces  tecum  do  issue  out  of  and  under  the  seal  of  this  Court 
directed  to  the  B  ^gistrar  of  th )  C  luaty  of  requiring  him  to 

atteni  before  (at  the  hearing  of  this  cause,  at  the  next 

Sittings  of  thj  Caart  to  be  holdeu  at  ,  or,  as  the  case  may 

b')  and  proluce  the  conveyance   by  way  of   Bargain  and   S»le 
from  E.  P.,  of        &i.,  to  li.  H„  of        etc.,  dated  the  day 

of  A.  D.   18     ,  and  certain  Articles  of  Agreement  between 

the  said  G.  H.  and  J.  K.,  of        <fcc  ,  dated  the  day  of 

A.  D.  18     (or  oth»r  instrumont   required  to  be  produced)    now 
:filed  of  record  in  his  offioe 


(18)  SUBP(ENA  TO  REGISTBAB. 

(See  Sec.  24  ante.) 
In  Chancary  :  Ontario. 

- — "— ^        Victoria,  by  the  Graca  of  God,  of  the  United  Kingdom 
I  L.  8.  [  of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 

— r^    Faith,  greeting : 
To  X.  Y.,  Esquire,  Begistrar  of  the  County  of  : 

We  comoiand  yuu  that,  laying  all  other  matters 
aside  and  notwithstanding  any  excuse  you  person- 
ally be  and  appear  before  to  testify  the  truth 
according  to  your  knowledge  in  a  certain  suit  now 
pending  in  our  Oourt  of  Chancery  wherein  A.  B.  is 
plaintiff  and  C.  D.  is  defendant  on  the  part  of  the 
plaintiff  (or  defendant,  a$  the  case  may  be)  and  that 
you  then  and  there  bring  with  yon  and  produce 
(specify  the  documents  to  be  produced^  e.  g.  a  C<m- 
veyanoe  of  Bargain  and  Sale  of  the  west  half  of 
Lot  number  Ten  in  the  Sixth  Concession  of  the 
Township  of  in  the  County  of  from  E.  F., 
of  &o  ,  to  G.  H.^of  &o.,  dated  the  day 
of  A.  D.  18  and  Articles  of  Agreement  relat- 
ing to  said  lands  between  the  said  G.  H.  and  J.  K., 
of  &c.,  dated  the  day  of  A.  D.  18 
now  filed  of  record  in  your  office).  And  herein  fail 
g.  -  ^  not  at  your  peril. 
3  S  •  Witness  the  Honorable  onr 
^f^P  ChanceUor.  this  day  of  A.  D.  18  . 
•^  ^     g                   in  the        year  of  our  Beign. 

3.  M.  N., 

^^  •  Plaintiff's  Solicitor.      Clerk  of  Becords  and  Writa, 

'^  (or  Deputy  Begistrar  at         ). 
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(19)    REQUEST  FOK  NEW  REGISTRY  BOOK. 

[Sfc.  26  ante.) 

Refiistry  OflBce  for  the  (name  of  Registration  Division), 
day  of  188    . 

Sir, 

I  require  a  new  Registry  Book  for  the  Township  of  {or 

other  book,  describing  the  same)  for  use  in  my  oflSce,  and  request 
that  I  may  he  furnished  with  the  Fame  at  as  early  a  date  as 
possihle  (or  on  or  before  the  day  of  neit.) 

Yours, 
To  C.  D.,  Esq.,  A.  B., 

Treasurer  of  the        of  .  Registrar 

(or  Deputy  Registrar). 


(20)  INSPECTOR'S   PERMIT   TO    USE   MORE   THAN   ONE 
REGISTRY  BOOK. 

{Sec.  25  ante,) 

In  pursuance  of  the  provisions  of  the  twenty  fifth  section  of 

"  The  Registry  Act,'*  I  do  hereby  order  that  the  Registrar  of  the 

{name  of  the  Registration  Division)  shall  be  at  liberty  to  have 

Registry  Books  for  the  of  to  be  in  use  in  his 

office  at  the  same  time. 

A.  B., 
Dated  the  day  of  188    .  Inspector. 


(21)      DEMAND  TO  DELIVER  UP  BOOKS,  INSTRU- 
MENTS, Ac. 

{Sec,  29  ante.) 

I  hereby  require  yon  to  deliver  up  and  transfer  to  me  as  Regis- 
trar of  the  (name  of  new  Registration  Division)  all  and  every  the 
Registry  Books  and  all  other  Books  and  Indexes  which  have 
been  kept  exclusively  for  (mention  the  County,  City,  Town, 
Incorporated  Village  Township  or  reputed  Township,  or f  lace 
detached  from  original  Regtstratiou  Division)  the  original 
memorials  and  original  duplicates  of  all  deeas,  conveyances 
and  wills  of,  or  relating  exclusively  to,  any  lands  within  the 
same,  and  all  other  instruments  and  all  maps  of  Cities, 
Towns,  or  Villages  within  the  same  heretofore  lodged  accord- 
ing to  law  in  your  office ;  also  a  statement  of  all  titles  to  lands 
within  the  same,  registered  before  separate  Registry  Books 
were  kept  for  each  Township  or  place,  containing  a  Schedule  of 
all  memorials  and  other  registered  instruments  hereby  required 
to  be  delivered  to  me  also  an  exact  copy  of  all  memorials,  wills. 
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and  other  registered  docaments  affecting  saoh  lands  which  by 
reason  of  their  also  affecting  other  lands  cannot  be  deliyered, 
also  indexes  of  names  and  an  index  of  lots,  also  a  statement  and 
copies  of  all  wills  and  other  instruments  registered  in  any  general 
Begistry  Book,  duly  endorsed  with  a  certificate  that  the  same  has 
been  oarefally  compared  with  the  original  entries  in  the  Begistry 
Books  in  your  office. 

Dated  the  day  of  A.  D.  188    . 

To  0.  D.,  Esq.,  Yours, 

B,egiaiTaroi  (name  of  Registration  Division).        A.  B., 

Begistrar, 
(or  Deputy  Be§^trar). 


(22)       DEMAND  TO  DELIVEB  UP  BOOKS,  INSTBU- 
MENTS.  Ac. 

(Shorter  Form.) 

I  hereby  require  you  to  deliver  up  to  me  as  Registrar  of  the 
(name  of  new  Registration  Division)  all  and  every  the  Registry 
Books,  other  Books  and  Indexes,  original  memorials  and  dupli- 
cates of  all  deeds,  conveyances,  wills  and  other  instruments  and 
maps,  statements  of  titles,  copies  of  memorials,  wills  and  other 
registered  documents  relating  to  (mention  the  County.  <f r.,)  which 
I  am  entitled  to  receive  from  you  under  the  provisions  of  the 
Registry  Act. 
Dated  the        day  of        A.  D.  188    . 

Yours,  Ac. 

A.  B., 

Registrar, 
(or  Deputy  Registrar). 


(23)    INSPECTORS  ORDER  TO  RE-COPY  OLD  BOOKS. 
{Sec.  32  ante.) 

Whereas  Liber  for  the  of         in  the  County  of 

is  becoming  obliterated,  or  unfit  for  farther  use,  I  do  hereby 
order  and  direct  that  the  same  shall  be  re-copied  in  a  book  of  the 
like  description  as  that  required  under  "  The  Registry  Act,"  bo 
far  as  the  same  can  be  deciphered  by  examination  thereof  and  of 
the  original  memorials  relating  thereto. 

Dated  the  day  of  188    . 

To  A.  B.,  Esq  :  (Signature  of  Inspector). 

Begistrar  of  (Name  of  Registration  Division.) 
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(24)  AFFIDAVIT,  Ac.  OF  REGISTRAR  WHEN 
RECOPYING  OLD  BOOK. 

{S4C.  81  anU.) 

County  of  )     I,  A.  B. ,  of  the  of  in  the  County 

To  Wit :  )  of  ,  Esquire.  Registrar  of  the  (name  of 

Registration  Division) ^  do  make  oath  and  say  [or  do  declare). 

(1. )  That  in  pursuance  of  an  order  made  by  the  Inspector  of 
Registry  Offices,  dated  the  day  of  188     Liber        for 

the  of  in  the  County  of  has  been  duly  re-copied 

into  this  book,  so  far  as  the  same  could  be  deciphered  by  exam- 
ination thereof,  and  of  the  original  memorial  relating  thereto. 

(2.)  That  this  book  contains  a  true  copy  of  Liber        aforesaid 
and  of  the  entries  and  registries  therein  made  and  set  forth. 
Sworn  [or  declared)  before  me^ 

at  the  of  in  the  .    » 

County  of  this  ^'  '^^ 

day  of        A.D,188    . 

A  Comm'r.  B.  R.,  &c. 
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(25)    CERTIFICATE  OF  PARTY  TAKING  AFFIDAVIT 
UNDER  REG.  ACT  OF  1846. 

{Sec.  48  ante.) 

Province  of  Lower  Canada]  I  hereby  certify  that  this  is  the 
{or  other  foreign  country) ^  \  indenture  referred  to  in  the  memorial 
To  Wit :  )  and  affiiavit  [or  declaration)  of  exe- 
cution of  said  mamorial  annexed  thereto,  which  affidavit  is  made 
by  A.  B.,  of  the         of         in  the  of      (addition  of  witness) 

and  was  sworn  to  this        day  of        18    before  me. 

C.  D., 
A  Commissioner  for  taking  affidavits  in 
the  Queen's  Bench  in  Lower  Canada, 
under  Act  22  Vic,  c.  79,  Con.  Stat,  of 
Canada. 


(26)        JURATS    OF    AFFIDAVITS    OF    EXECUTION    OF 
INSTRUMENT  MADE  OUT  OF  ONTARIO. 

(8ec.  48  ante.) 

(A)  WHEN   MADE    IN    PBOVINOE    OF  QUEBEC 

(1.)  Sworn  before  me  at  the  of  in  the  County  (or 

District)  of  in  the  Province  of  Quebec,  this  day  of 

A.  D.  188    . 

A  Judge  (or  Prothonotary,  or  Clerk,  as  the  case  may  be)  of  the 
Superior  Court  (or  Circuit  Court  for  the  District  of  )  of  the 

Province  of  Quebec,  in  testimony  whereof  I  have  hereunto  set 
my  hand  (and  affixed  my  seal  or  the  seal  of  said  Court)  (1)  ; 

(1)  See  Rev.  Stat.  (Ont.)  cap.  62.  s.  89. 
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(2.)  A  Commissioner  in  B.  B..  Ac.,  for  taking  AffidArits  in  the 
ProTince  of  Quebec  in  and  for  the  Courts  of  Ontario  ; 

or 

A  Notary  Public  in  and  for  said  Province  of  Qaebeo,  in  testi- 
mony whereof  I  have  hereunto  set  my  hand  and  affixed  mj 
Notarial  Seal. 


(B)  WHBN   MADB   IN   OBEAT    BRITAIN   OB  IBKLAND. 

(1.)  Sworn  before  me  at  the         of         in  the  County  of 
in  that  part  of  the  United  Kingdom  called  England  (or  Scotland 
or  Ireland  as  the  case  may  be)  this        day  of        A.  D.  188 

A  Judge  of  the  Supreme  Court  of  Judicature  in  England,  {or 
of  the  Court  of  Session,  or  the  Judiciary  Court  of  Scotland,  or 
of  the  High  Court  of  Chancery,  or  of  the  Court  of  Queen's  Bench, 
or  Common  Pleas,  or  Exchequer,  in  Ireland,  or  of  the  County 
Courts  of  the  County  of  {as  t)u  case  may  be)  in  testimony 
whereof  I  have  hereunto  set  my  hand  (and  affixed  my  seal  or  the 
seal  of  said  Court)  (1) ; 

or 

(2.)  Mayor  {or  other  chief  magistrate^  of  the  said  City  {or 
Borough,  or  Town  Corporate)  in  testimony  whereof  I  haTe 
hereunto  set  my  hand  and  caused  the  common  seal  of  the  said 
City  {or  Borough  or  Town  Corporate)  to  be  hereunto  affixed ; 

or 

(8.)  A  Commissioner  authorized  to  administer  oaths  in  the 
Supreme  Court  of  Judicature  in  England  {or  a  Commissioner 
authorized  by  the  laws  of  Ontario  to  take  in  Great  Britain,  {or 
Ireland)  affidavits  in  and  for  the  Courts  of  the  Province  of 
Ontario) ; 

or 

(4.)  A  Notary  Public  in  and  for  the  of  in  testimony 

whereof  I  have  hereunto  set  my  hand  and  affixed  my  notarial 
seal. 


(C)       WHEN    MADB   IN   A    BRITISH  COLONY   OR   POSSESSION. 

(1.)  Sworn  before  me  at  the  of  in  the  of  in  Her 
Majesty's  Colony  {or  Colonial  Possession,  or  Residency,  Ao.» 
in        )of  this  day  of  A.D.  188    . 

A  Judge  of  a  Court  of  Becord  (or  of  the  Court  of  being  a 

Court  of  Becord,  or  having  supreme  jurisdictioD)  in  said  Colony, 
d^c.      In  testimony  whereof  1  have  uereunto  set  my  hand  (and 
affixed  my  seal,  or  the  seid  of  said  Court)  (1) ; 
or 

(2.)  (If  before  the  Mayor,  &c.,  use  form  26  B.  (2)  ante) ; 


(8.)  If  before  a  Notary  Public,  use  form  26  B  (4)  ante) 

(4.)  A  Magisti 
Bntanic  Majesty 


(4.)  A  Magistrate  (or  Collector)  in  and  for  one  of  Her 

itanic  Majesty's  Possessions  in  India. 


(1)  See  preceding  note. 
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rrhe  oertiflcate  relating  to  snoh  Magistrate  or  Golleotor,  is  as 
follows) : 

I  hereby  certify  that  A.  B.,  before  whom  the  foregoing,  w 
written,  or  annexed  affidavit  {or  aiftrmation)  was  tm^  by  (nami 
of  witness)  was  on  the  day  when  snoh  affidavit  (or  affirmation) 
was  made,  a  duly  qoalified  Magistrate  {or  Collector)  for  one 

of  Her  Majesty's  Possessions  in  India,  as  witness  my  hand  this 
dayuf        168      at 

C.  D.. 
Qovemor  of  aforesaid. 


(5.)  A  Ck>mmiB8ioner  anthorised  by  the  laws  of  Ontario  to  take 
affidavits  in  Her  Majesty's  Colony  (or  Possessions,  Ao.)  of 
in  and  for  the  Superior  Court  of  the  Province  of  Ontario. 


(D)  WHBN  MADB  W  ▲  VOBXlON  COUNTRY. 

(1.)  Sworn  before  me  at  the  of  in  the  Kingdom 

(State.  Empire,  &o.)  of  this  day  of  A.  D.  188    . 

Mayor  {or  other  Chief  Magistrate)  of  the  said  City  (or  Borough, 
or  Town  Corporate)  in  testimony  whereof  I  have  hereunto  fet 
my  hand  and  caused  the « Common  Seal  of  the  said  City  (or 
Borough,  or  Town  Corporate)  to  be  hereunto  affixed  ; 


(2.)  Her  Britanic  Majesty's  Consul  {or  Vice  Consul,  or  Con- 
sular  Agent,  or  Acting  Consul,  or  Pro  Consul)  at  the  of 

in  the  Kingdom   (or  State,   Empire,  &e,)  of  and 

resident  therein  ; 

or 

(S.)  (If  before  a  Judge  of  a  Court  of  Beoord  use  Form  36,  c.  (1) 

ante) ; 

or 

(4.)  (If  before  a  Notary  Public  use  Form  26,  B.  (4)  ante. 


(27)  AFFIDAVIT   TO  OBTAIN   ORDER  TO  COMPEL  SUB- 
SCRIBING WITNESS  TO  MAKE  AFFIDAVIT. 

(See  Sec.  44  ante.) 

In  the  Court  of 

In  the  matter  of  title  to  lot  number  in  the  concession 
of  the  Township  of  in  the  County  of 

I,  A.  B.,  of  the  of  in  the  County  of        (addition) 

■lake  oath  and  say : 

(1.)  I  am  the  owner  (or  mortgaf(ee,  &c.,)  of  certain  lands  aad 
premises  situate,  lying  and  being  in  the  Township  of  in  the 

County  of  being  composed  of  (describe  the  lands). 
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(2.)  Among  other  iastruments  affeoting  said  lands  is  a  certain 
Indenture  of  bearing  date  the  day  of  one  thou- 

sand eight  hundred  and  made  between  C.  D.  of  &o.,  of  the 

first  part  and  E.  F.  of  fto.,        of  the  second  part. 

(3.)  The«aid  Indenture  was  executed  by  tlie  said  0.  D.  in  the 
presence  of  O.  H.  of  the  of  in  the  County  of  (addition) 
who  is  the  {or  a)  subscribing  witness  to  the  execution  of  said 
Indenture,  which  has  never  been  registered. 

(4.)  No  Affidavit  or  other  proof  of  the  execution  of  the  said 
Indenture  by  the  said  G.  D.  has  been  made  by  the  said  G.  H. 

(5.)  Being  interested  in  the  registration  of  the  said  Indenture 
I  have  requested  the  said  G.  H.  to  make  affidavit  or  other  proof 
of  the  execution  of  the  said  Indenture  by  the  said  C  D.  in 
accordance  with  the  provisions  of  *'  The  Begistry  Act,"  but  the 
said  G.  H.  refuses  and  neglects  to  make  such  affidavit  or  other 
proof  of  such  execution  (aet  out  any  excuses  or  reasons  (if  any) 
advanced  by  G.  H.for  such  refusal  or  neglect). 

(60  That  the  said  G.  H.,  resides  at  the  of  in 

the  County  of 

(7.)  That  I  am  desirous  of  having  the  said  Indenture  duly 
registered  in  the  Begistry  Office  for  the  iname  of  Registration 
Division)  and  to  that  end  of  obtaining  an  order  of  tnis  Honorable 
Court,  to  compel  the  said  G.  H.  to  make  affidavit  or  other  proof 
of  the  execution  of  the  said  Indenture  by  the  said  C.  D. 

Sworn,  Ac. 

A.B. 


(28)  OBDEB  TO  COMPEL  A  SUBSCBIBING  WITNESS  TO 

MAKE  AFFIDAVIT  OB  PROOF  OF  EXECUTION. 

(See  Sec.  44  ante.) 

In  the  Court  of  : 

In  the  matter  of  the  title  to  Lot  number  in  the  con- 

cession of  the  Township  of  in  the  County  of 

Upon  the  application  of  and  upon  reading  the  affidavit 

.of  and  the  documents  and  papers  referred  to  therein,  I  do 

order  that  of  the         of         in  the  County  of        (addition), 

upon  being  paid,  or  duly  tendered  by  or  on  behalf  of  the  said 
his  reasonable  expenses  therefor,  do  appear  and  attend 
before  at  the  of  in  the  County  of 

on  the        day  after  the  serving  of  a  copy  of  this  order  upon  him, 
at  the  hour  of  of  the  clock  in  the  noon,  to  prove  by 

affidavit,  or  otherwise,  the  execution  of  certain  (describe  the  con- 
veyance or  instrument  to  be  proved)  bearing  date  the  day  of 
18  made  between  and  ,  to  which  (convey- 
ance or  other  instrument)  the  said  is  a  subscribing  witness ; 
(if  the  witness  is  in  fossession  of  the  instrument  to  which  he  is  a 
subscribing  witness  insert  and  do  bring  with  him  and  produce 
before  the  said  Vf>arty  before  whom  he  is  to  make  proof)  at  the 
time  and  place  aforesaid  the  said  (conveyance  or  other  instrument) 
hereinbefore  mentioned  and  described)  in  order  that  the  same 
may  be  duly  reg^tered  in  the  Begistry  Office  for  the  (fiam#  of 
Registration  Division)  according  to  the  provisions  of  **  The  Beg- 
istry Act." 

Dated  this  day  of  188  J. 
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(29)    DECLARATION  OF  ABSENCE  OF  WITNESS^  Ac. 

{Sec.  47  ante.) 

Ontario:     .       ^      I,  of  the  of  in   the 

County  of  I  County  of  {addition)  do  solemnly 

To  wit :  )  declare : 

(1.)  That  I  was  well  acquainted  with  A.*B.,  late  {or  formerly) 
of  the  of  in  the  County  of  {addition)  the  wit- 

ness {or  one  of  the  witnesses)  to  the  execution  by  the  therein 
named  {grantor)  of  the  Instrument  now  shewn  to  me  and  marked 
-A."  ^ 

(2.)  That  I  am  well  acquainted  with  the  handwriting  and 
signature  of  the  said  A.  B.,  having  frequently  seen  him  write, 
and  say  that  from  my  knowledge  of  his  handwriting  the  signa- 
ture *'  A.  B.'*  set  and  subscribed  to  said  Instrument  as  an  attest- 
ing witness  thereto  is  of  the  own  proper  handwriting  of  the  said 
A.  B. 

(3.)  That  the  said  A.  B.  departed  this  life  on  or  about  the 
day  of  18      {or  is  now  residing  out  of  the  Province  of  On- 

tario to  wit  at  the  of  in  the  of  or  has. 

since  the  execution  of  said  Instrument,  become  insane,  and  is 
yet  of  unsound  mind  and  understanding). 

And  I  make  this  solemn  declaration  conscientiously  believing 
the  same  to  be  true,  and  by  virtue  of  the  Act  passed  in  the 
thirty-seventh  year  of  Her  Majesty's  reign  intituled  *'  An  Act 
for  the  suppression  of  Voluntary  and  Extra-judicial  Oaths.**  ^ 

Declared  before  me  at  the 
of  in  tt^e  Coimty  of  this 

day  of  A.  D.  188     . 


A  Comm'r,  iftc..  in  B.  R.  &c., 


{Signature  of  Declarant.) 


<30)   CERTIFICATE  OF  PROOF  BEFORE  JUSTICES  IN 
SESSION. 

{See  page  118  ante,)  * 

I  do  hereby  certify  to  all  whom  it  may  concern  that  proof  of 
the  due  execution  of  the  within  deed  has  been  made  at  the 
General  Quarter  Sessions  of  the  Peace  held  at  ,  in  and  for 

the  County  (or  District)  of  .  and  that  the  majority  of  the 

Magistrates  present  at  the  said  Sessions  were  satisfied  by  such 
proof  of  the  due  execution  of  the  within  deed. 

Qiven  under  my  hand  in  Open  Session,  this        day  of        18 

Certified  to 


A.  B.. 

J.  A, 

Clerk  of  the  Peace  in  and  for 

Chairman. 

the           of 
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(81.)  GBNERAL  FORM  OF  CERTIFICATE  OF  CHANCERY 
PROCEEDINGS  FOR  REGISTRATION. 

{See  sec,  49  ante.) 
In  Chaooery : 

' — ' — >  This  is  to  certify  that  in  pare  nance  of  (e.  g.  a  Final 
i  ^^  I  Order  of  Foreclosure  or  hy  a  Vnting  Order^  6j»c.  ^c.) 
1™™PJ  bearing  date  the  day  of  A.  D.  188    ,  made  by 

'"'"''  '  the  said  Conrt  in  a  certain  caase  (or  matter)  therein 
pending,  wherein  A.  B.  is  plaintiff  and  0.  D.  is  defendant  (or  in 
the  matter  of,  &q.)  It  was  ordered  that  (giving  substance  of  the 
order  so  far  as  it  relates  to  the  lands  affected,  describing  them). 

And  at  the  reqnest  of  the  said  plaintiff  (or  defendant  or  pnr- 
chaser,  drc,  &o.)  this  certificate  is  given  for  the  purpose  of 
registration  pursuant  to  the  Statute  m  that  behalf  (or  in  such 
case  made  and  provided). 

Given  under  my  hand  and  the  seal  of  the  said  Coort  the 
day  of  A.  D.  188     . 


— ^  Clerk  of  Records  and  Writs, 

[L .  S .  ]  (or  other  proper  officer.) 


A.  H. 


(32.)        CERTIFICATE   OF  LIS  PENDENS. 

(See  page  IVl  anU) 

— ' — ^  I  certify  that  in  a  suit  or  proceeding  in  Chancery 

I    Law  I  between  A.  B.  of  and  C.  D.  of  some  title 

]  Stamp.  J  or  interest  is  called  in  question  in  the  following 

'     ■     '  land  (describing  it).    Dated  at    (siatinfi  daU 

and  place). 

A.  B. 
' — ' — »  Clerk  of  Records  and  Writs, 

[L. S. J  (or  other  proper  officer.) 


(88)    ORDER  VACATING  REGISTRY  OF  CERTIFICATE 
OF  US  PENDENS. 

(See  page  18S  anU,) 

In  Chancery ;     ) 
In  Cham^rs,  \  day,  the  day  of  A.  D.  188  . 

V.C.  j 

Between  A.  B., 

Plaintiff, 
and 
CD., 

Defendant. 
Upon  the  application  of    the   above  named  defendant   (or 
plaintiff)  and  upon  hearing  read  the  Bill  of  Complaint  in  this 
cause  and  the  affidavits  of  and  .  it  is  ordered  that  the 

Lis  Pendens  issued  in  this  cause  against  lde9crihe  the  parcel 
of  Utnd  affected  by  Lie  Pendens)  be  and  ine  same  is  hereby 
vacated  and  discharged. 
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(84)  CBBTIFICATE  OF  OBDBR  VACATING  LI8  PENDENS. 

{Seepage  1S2  an(«.). 
In  Chancery : 

This  is  to  certify  that  by  an  Order  bearing  date 

— ' — .       the  day  of  A.  D.  188    made  by  the  said 

(  Law   )      Court  in  a  certain  cause  therein  pending,  wherein 

(Stamp!      ^-  B.   is   plaintifiF   and   C.  D.    is   defendant  upon 

"— — '       the  application  of  the  defendant  (or  plaintiff )  the 

said  Court  did  order  that  the  Lis  Pendens  issued 

therein  against   (describe  the  parcels  of  land  affected    thereby) 

should  be  and  the  same  thereby  was  vacated. 

And  at  the  request  of  the  defendant  (or  plaintiff)  this  certificate 
is  given  for  the  purpose  of  registration  pursuant  to  the  Statute 
in  that  behalf. 

Given  under  my  hand  and  the  seal  of  the  said  Court  this 
day  of  A.  D.  188    . 

A.  B.. 

Clerk  of  Records  and  Writs 

(or  other  proper  Officer) . 


-|L8.  } 


(35)         CERTIFICATE  UPON  COPY  OF  POWER  OF 
ATTORNEY  OR  SUBSTITUTION. 

{See  Sec.  60  ante.) 

Registry  Office  for  the  County  of 

day  of  A.  D.  188     . 

I  hereby  certify  that  the  Power  of  Attorney  {or  substitution 
a$  the  case  may  be)  of  which  the  foregoing  (or  annexed  or  within) 
paper  writing  is  a  true  copy  was  duly  entered  and  registered  in 
this  Registry  Office  in  Book  for  the  of         at        o'clock 

in  the        noon  of  the         day  of         A.  D.  18    as  Number 

I  fuither  certify  that  this  copy  is  a  true  copy  of  the  said 
Power  of  Attorney  (or  substitution  ^75  the  case  may  be)  of  which  it 

Surports   to  be  a  copy,  and  that  the  original  has  been  duly 
eposited  in  this  Office  according  to  the  Statute  in  that  behalf. 
In  testimony  whereof  I  have  set  my  hand  and  attached  my 
seal  of  office . 

Registrar 
(or  Deputy  Registrar). 


(36)      CERTIFICATE  UPON  COPY  OF  INSTRUMENT 
(OTHER  THAN  A  WILL.) 

(See  Sec.  50  ante.) 

Registry  Office  for  the  Cennty  of 

day  of  A.  D.  188     . 

I  hereby  certify  that  the  Instrument  (deecribing  same)  of  which 
the  f oregoi  ng  (or  annexed  or  within)  paper  writing  is  a  copy  was 
duly  entered  and  registered  in  this  Registry  Office  in  Book 
for  the  of  at  o'clock  in  the         noon  of  the 

day  of  A.  D.  18    as  number 

1  further  certify  that  this  copy  is  a  true  copy  of  the  Instrument 
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{describing  same)  of  which  it  purports  to  be  a  copy  and  that  the 
original  has  been  duly  deposited  in  this  office  according  to  the 
Statute  in  that  behalf. 

In  testimony  whereof  I  have  set  my  hand  and  attached  my 
seal  of  office. 

Registrar 
(or  Deputy  Registar.) 


(37)    AFFIDAVIT  REQUIRED  ON  REGISTERING  CROWN 
GRANT, 

{Su  Sec,  61  ante.) 

County  of  1     ^-  ^^  *^®  °'  ^  '^®  County 

To  wit :     j  of  (addition)  make  oath  and  say  : 

That  I  have  perused  tne  within  {or  annexed)  paper  writing 
and  have  carefully  compared  the  same  with  the  original  Grant 
from  the  Grown  {or  exemplification  of  the  Grant  from  the  Crown) 
whereof  it  purports  to  be  a  copy,  and  I  say  that  the  within  {or 
annexed)  paper  writing  is  a  true  and  accurate  copy  of  said  Grant 
from  the  Crown  [or  (exemplification  of  the  Grant  from  the 
Crown). 

Sworn,  <&c. 


(38)  AFFIDAVIT  OF  EXECUTION  OF  WILL  OR  CODICIL. 

(prior  to  6th  March,  1884)  (1). 

{See  Sec,  63  ante,) 

County  of  )  I,  A.  B.,  of  the  of  in  the  County  of 

To  wit :         •  {addition)  make  oath  and  say : 

(1,)  That  on  the  day  of  A.  D.  188     ,  {date  of  exe- 

cution of  will)  I  and  two  other  subscribing  wituesses  thereto, 
namely  C.  D.  of  the  of  in  the  County  of  {addi- 

tion) and  G.  H.  of  the  of  in  the  County  of 

[addition)  were  personally  present  and  did  see  the  will  of  which 
the  within  (or  annexed)  paper  writing  is  a  true  copy  duly  signed 
(or  acknowledged  as  the  case  may  be)  by  E.  F.,  late  of  the 
of  in  the  County  of  {addition)  deceased  as  and  for 

last  Will  and  Testament  (or  codicil)'  in  the  presence  of  myself 
and  of  the  said  C.  D.  and  G.  H.,  being  credible  (2)  persons,  who 
at  request  in  sight  and  presence  did  subscribe  (3)  oar 

several  names  as  attesting  witnesses  thereto  in  our  respective 
handwritings. 

(2.)  That  the  said  Will  was  so  executed  at  the  of 

in  the  said  County  of 

(3.)  That  I  knew  the  said  E.  F.  deceased. 

Sworn  before  me,  <&c. 

A.  B. 

(1)  See  Wills  Act  1873,  sec.  2. 

(2)  For  definition  of  '*  credible  "  see  Ryan  v.  Devereux,  26  U. 
C.R.,  100. 

(8)  As  to  what  is  a  sufficient  subscription  by  a  witness,  see 
Walkem  on  Wills,  p.  196  et  seq. 
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(89)  AFFIDAVIT  OF  EXECUTION  OF  WILL  OR  CODICIL. 

(executed  between  6th  March,  1884,  and  Ist  January,  1874.) 

[See  Sec.  63  ante.) 

County  of  )      I,  A.  B.,  of  the  of  in  the 

To  Wit :  j  County  of        (addition)  make  oath  and  Bay : 
(1.)  That  on  the  day  of  A.  D.  18      {date  of  execu- 

tion of  will),  I  and  another  subscribing  witness  thereto,  namely 
C.  D.,  of  the  of  in  the  County  of         {addition)  were 

personally  present  and  did  see  the  Will  (or  codicil)*  of  which 
the  witnin  (or  annexed)  paper  writing  is  a  true  copy  duly  exe- 
cuted (or  acknowledged  as  the  case  may  be)  by  E.  F.,  late  of  the 
of  in  the  County  of        {addition)  deceased  as  and 

for  last  Will  and  Testament  in  the  presence  of  myself  and 

of  the  said  C.  D.,  being  credible  witnesses  (1),  who  at        request 
and  in  sight  and  presence  (or  in  the  presence  of  each  other, 

as  the  case  may   be)  did  subscribe  (2)  our  several  names  as 
attesting  witnesses  thereto  in  our  respective  hand  writings. 

(2.)  That  the  said  Will  (or  codicil)  was  so  executed  at  the 
of  in  the  County  of 

(8.)  That  I  knew  the  said  £.  F.  deceased. 
Sworn  before  me,  &o. 

A.  B. 


(40)    AFFIDAVIT  OF  EXECUTION   OF  A  WILL   (OR 
CODICIL). 

Executed  since  Ist  January,  1874,  or  re-executed  or  re-published 
since  that  date. 

{See  Sec.  63  anU.) 

County  of       ]      I,  ,  of  the  of  in  the  County 

To  Wit :  J  of  {addition)  make  oath  and  say  : 

(1.)  That  on  the  day  of  18      {date  of  execution  of 

will)  I  and  another  subscribing  witness  thereto  namely  C.  D., 
of  the  of  in  the  County  of  {addition)  were, 

together  personally  present  and  did  see  the  Will  (or  codicil),  of 
which  the  within  paper  writing  is  a  true  copy,  duly  signed, 
sealed  (3), published  and  declared  or  acknowledged  by  the  therein 
named  E.  F.,  late  of  the  of  in  the  County  of 

(addition)  deceased  as  witnesses  to  last  Will  and  Testament 

(or  codicil)*  in  the  presence  of  myself  and  of  the  said  C.  D., 


(1)  "  Credible  "  witnesses  required  by  4  Wm.  4,  cap.  1 ;  Ryan  t. 
Devereux,  see  p.  422  ante. 

(2)  See  note  3  supra. 

(3)  Sealing  alone  by  testator,  without  signing  will,  is  not  a 
**  due  execution,"  Wms.  on  Exrs,  77  ;  Walkem  on  Wills,  179. 
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present  at  the  lame  time,  who  at  request,  in  light  and 

presence  (1)  and  in  the  presence  of  each  other  did  afterwards 
sabseribe  oar  several  names  as  attesting  witnesses  thereto  in  our 
respective  handwritings  (2). 

(2)  That  the  said  Will  (or  codicil)  was  so  ezeontad  at  the 
of  in  the  Connty  of 

(S)  That  I  knew  the  said  E.  P.,  deceased. 
Sworn  before  me.  <&c. 

A.  B. 


(41)     AFFIDAVIT    OF    EXECUTION    OF     A    WILL    (OB 

CODICIL)  WHERE  THE  TESTATOR  WAS  A 

MAREMAN  OR  BLIND.. <fcO. 

{Set:  Sec.  63  ante.) 

(Proceed  as  in  forms  38.  39  and  40  as  applicable,  down  to  the 
asterisk*,  then  add)"  the  same  having  been  first  dolj  read  over 
and  explained  to  the  said  E.  F.,  appearing  to  thoron^j 

understand  and  be  satisfied  with  the  same,  and  making 
mark  thereto  *'  in  the  presence  of,  Ao,  (concludiug  as  in  said 
forms). 


(42)        AFFIDAVIT  ON  REGISTERIN3  PROBATE.  &c. 

(See  sec.  68,  ante.) 

County  of  1     ^'  of  the  of  in  the  County 

To  wit :     /  of  (addition)  make  oath  and  say  : 

That  I  have  perused  the  within  (or  annexed)  paper  writing, 
and  have  carefully  compared  the  same  with  the  Probate  (or 
exemplification  of  Probate)  of  the  last  Will  and  Testament  (or 
with  the  Letters  (or  exemplification  of  Letters)  of  administration 
with  the  will  annexed  of  the  personal  estate  and  effects)  of 
late  of  the  of  in  the  County  of  (addition) 

deceased,  of  which  it  purports  to  be  a  copy,  and  I  say  the  within 
(or  annexed)  paper  writing  is  a  true  and  correct  copy  of  said 
Probate  (or  Letters  of  administration  with  the  will  annexed,  ftc, 
or  exemplification  of  said  Probate  or  Letters  of  Administration 
with  the  will  annexed). 

Sworn,  &c. 

(1)  Under  the  Wills  Act,  1873,  the  testator  must  sign  before 
the  witnesses  subscribe  their  names.  Wms.  on  Exrs.,  90 ; 
Waikem  on  Wills.  183. 

(2)  As  to  what  is  a  sufficient  subscribing  by  a  witness,  see 
Wms.  on  Exrs.,  93  ;  Waikem  on  Wills,  196. 
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(43)      MEMORIAL  OF  DEED  PRIOR  TO  REGISTRY 
ACT.  1865^. 

(Seg  sees,  65  and  66.  ante.) 

A  Mehobul  to  be  registered  of  an  Indenture  made  the 
day  of  one  thonsand  eight  bandred  and  in  porsnane* 

of  the  Act  to  facilitate  the  conveyance  of  Real  Property  (or  of 
the  Statute  in  each  case  made  and  provided).     Between  of 

the  First  Part  (  wife  of  tlie  said  party  of  the  First  Part  of 

the  Second  Part  if  deed  is  to  be  with  dower)  and  of  the 

Part  whereby  the  said  party  of  the  First  Part,  for 

and  in  consideration  of  of  lawCal  money  of  Canada,  then 

paid  by  the  said  party  of  the  Part,  to  the  said  party  of  the 

First  Part,  the  receipt  whereof  is  thereby  acknowledged,  did 
grant  nnto  the  said  party  of  the  part  heirs  and  assigns- 

for  e^er  all  and  singular  that  certain  parcel  or  tract  of  land  in 
the  of  in  the  in  the  Province  of  Canada  con- 

taining by  admeasurement  [describe  the  lands) ^ 

To  have  and  to  hold  tbe  said  above  granted  lands  and  premises 
onto  the  said  party  of  the  part  heirs  and  assigns  to 

and  for  and  their  sole  and  only  use  forever  (if  the  wife  of 

Grantor  bars  her  dower^  aad) 

And  by  the  same  Indenture  it  is  witnessed  that  the  said  party 
of  the  second  part  wife  of  tbe  said  party  of  the  first  part  thereby 
barred  her  dower  in  the  said  lauds. 

Which  said  Indenture  is  witnessed  by  of  the  of 

in  the  County  of  (addition)  and  of  the  of 

in  the  County  of        (addition). 

And  this  memorial  is  hereby  required  to  bo  registered  by 
the  said  grant        therein  named. 

Witness  baud  a'  d  seal  the  day  of  in  the 

year  of  our  Jjord  one  thousand  eight  hundred  and 
Signed  and  sealea  in  \  , 


presence  of 


A.  B. 
CD. 


(Signatnre  of  party  registering,) 


(44)        AFFIDAVIT  ACCOMPANHNG  MEMORIALS. 

(Sees.  65  and  66  ante.) 

County  of  )  A.  B.,  of  the  in  the  County 

To  WH :   J  of        (addit'wn)  in   the  within   or  foregoing 
Memorial  named,  maketh  oath  and  saith.  That  he  was  present, 
and  did  see  the  Indenture,  to  which  the  said  Memorial  relates 
duly  executed,  signed,  sealed  and  delivered  by  the  therein  named) 

And  that  he  is  a  Rubscribing  witness  to  the  execution  of  the  said 
Indenture.  That  be,  this  deponent,  also  saw  the  said  Memorial 
duly  signed  and  sealed  by  the  therein  named 
for  registry  thereof,  which  said  Memorial  was  attested  by  him^ 
this  deponent,  and  another  subscribing  witness,  and  that  both- 
said  Instruments  were  executed  at  the  of  in  tbe  ConntT 
of 

Sworn,  <fte. 

28 
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(45)    MEMORIAL  OF  A  MORTGAGE  (PBIOB  TO  BEG. 
ACT  OF  1865.) 

{StcM.  65  and  66  ante.) 

A  Memobial  (to  be  registered)  pursoant  to  the  Statute  of  an 
Indenture  of  Mortgage,  bearing  date  the  dajof  one 

thoosand  eight  hundred  and  in  pnr^oance  of  the  Act 

respecting  short  forms  of  Mortgages  (or  other  Statute  as  the  case 
may  be).  Between  mortgagor  of  the  first  part  ( 

wife  of  the  said  mortgagor  of  the  second  part,  if  mortgage  it  to 
be  with  dower)  aod  mortgagee  of  tbe  pai*t 

whereby  it  is  witnesHed.  that  in  consideration  of  of  lawful 

money  of  Canada  then  paid  by  the  said  mortgagee  to  the  said 
mortgagor,  the  receipt  whereof  is  thereby  acluiowledged,  the 
said  moi-tgagor  did  grant  and  mortgage  unto  the  said  mortgagee, 
heirs  and  assigns  forever,  all  and  singular  that  certain  parcel 
or  tract  of  land  and  premises  situate  Ivlng  and  being  in  the 
of  in  the  County  of  conlainiug  by  admeasurement 

{describe  the  lands). 

Provided  that  mortgage  to  be  void  on  payment  of  of 

lawful  money  of  Canada  with  interest  at  per  cent,  per 

annum  as  follows  {insert  proviso  clause  for  repayment). 

Provided  that  the  said  mortgagee,  on  default  of  payment,  might, 
•on  notice,  enter  upon  and  sell  tbe  said  lands. 

And  it  is  also  witnessed  that  the  said  party  of  the  second  part, 
the  wife  of  the  said  mortgagor,  had  thereby  barred  her  dower  on 
the  said  lands. 

Which  sun  iNnsMTUBE  is  witnessed  by  of  the 

of  in  the  County  of        (addition)  and  of  the  of 

in  the  County  of        {addition). 

And  this  Memorial  thereof  is  hereby  required  to  be  registered 
by  me,  the  said  mortgagor  therein  named. 

Witness  my  hand  and  seal  this  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and 
Signed  and  sealed  in  \  . 

BO       '{Signature[of  party  rcgitte  ring.)     |  L.  B.  l 

s.'t.'   J  '-^ 

( t^  The  affidavit  accompanying  above  Memorial  is  identical 
with  Form  (44)  ante. 


(46)  MEMOBIAL  OF  WILL. 

{See  Sees.  65  and  66  ante.) 

A  MiMOBiAL  to  be  registered  pursuant  to  the  Statute  of  the 
last  Will  and  Testament  of  A.  B.,  late  of  the  of  in 

the  County  of  {addition)  deceased  in  the  words  and  figures 

following:    {Copy  the  will  injfull^  including  signatures  of  testator 
and  witnesses.) 

kn-D  which  said  will  is  witnessed  by  C.  D.,  of  the  of 

in  the  County  of         {addition)  and  E.  F.  of  the  of 

in  the  County  of  {addition), 

Ann  thia  Memorial  tl^reof  is  hereby  required  to  be  registered 
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by  me,  G.  H.,  one  of  the  deyisees  therein  named  {or  execatora, 
^r  administrators,  or  guardians,  o*'  trustees). 

As  witness  my  hand  and  seal  this  oay  of  one  thoa- 

aand  eight  hundred  and 

Sign^and  sealed  in  the' 
presence  of  n.   it       / — ^^. 


<47)  AFFIDAVIT  ACCOMPANYING  MEMORIAL  OF  A  WILL. 

(Sfi  Sees.  65  and  66  ante.) 

County  of  )  C.  D.,  of  the         of         in  the  County 

To  Wit :     f  of  (addition)  maketh  oath  and  saith  : 

That  he  was  personally  present  and  did  see  the  therein  named 
A.  B.  duly  sign,  seal,  execute,  publish  and  declare  the  Instrument 
in  the  within  (or  foregoing)  Memorial  mentioned  to  be  his  last 
Will  and  Testament,  and  that  he  and  E.  F.  of  the  of 

in  the  County  of  (addition)  are  subscribing  witnesses  to  such 
execution  thereof  by  the  said  A.  B.  And  he  further  saith  that 
he  was  personally  present  and  did  see  the  within  named  G.  H. 
one  of  the  devisees  in  the  said  Will  named  (or  executor,  &c  ,  &o., 
ns  the  case  may  be)  duly  execute  the  within  (or  foregoing)  Memo- 
rial for  Begistry  of  the  said  will,  and  that  he  and  H.  J.,  of 
the  of  in  the  County  of  (addition)  are  subscribing 
witnesses  to  the  execution  of  the  said  Memorial,  and  that  both 
said  Instruments  were  so  executed  at  the  of  in  the 
County  of 

Sworn,  &c.  C.  D. 


(48)    MEMORIAL  OF  INSTRUMENT  ENDORSED  UPON 
ANOTHER. 

(See  page  174  ante.) 

MsicoBiAL  to  be  Registered  of  an  Indenture  dated  the 
day  of  one  thousand  eight  hundred  and  endorsed 

upon  an  Indenture  dated  the  day  of  one  thousand 

«ight  hundred  and  made  between  A.  B.,  of  the         of 

in  the  County  of  (addition)  of  the  first  part  and  C.  D.  of 

the        of        in  the  County  of        (addition)  of  the  second  part. 

The  Indenture  of  which  this  is  a  Memorial  is  made  between 
the  therein  within  named  C.  D.  of  the  first  part  and  E.  F.  of  the 
of  in  the  County  of        (addition)  of  the  second  part, 

whereby  it  is  witnessed  that  the  said  CD.  for,  and  in  considera- 
tion of  the  sum  of  of  lawful  money  of  Canada  (the  receipt 
whereof  is  thereby  acknowledged)  by  the  said  Indenture  of  which 
this  is  a  Memorial  did  grant  unto  the  said  E.  F.,  his  heirs  and 
assigns  for  ever,  all  and  singular  the  lands  and  premises  com- 
prised in  and  conveyed  by  the  Indenture  upon  which  said 
Indenture,  of  which  this  is  a  Memorial,  was  endorsed  with  the 
appurtenances,  and  which  land  and  premises  are  described  as 
follows,  that  is  to  s-ty :  (insert  de$cription  from  the  endorsed 
Indenture). 

To  have  and  to  hold  the  said  above  granted  lands  and  premises 
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nnto  the  said  E.  F.,  his  heirs  and  assigns,  to  and  for  his  and 
their  sole  and  only  use  forever. 

Which  said  Indenture,  of  which  this  is  a  Ifemorial,  is  wit- 
nessed hy  of  the  of  in  the  Coonty  of  (aSdition) 
and            of  the             of            in  the  County  of  (addition.} 

And  this  Memorial  is  herehy  reqnired  to  be  registered  hy 
the  said  grant        therein  named. 

Witness  my  hand  and  seal  the  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and 

Signed  and  sealed  in'j 

Signature  of  party  rigistering.    *— *— 

(l,.8.} 


presence  of 

B.  O. 
8.  T. 


I^The  Affidavit  accompanying  this  Memorial  is  identical 
with  Form  (4i)  ante. 


(49)     CERTIFICATE  OF  DISCHAEGE  OF  MORTGAGE  TO 
PURCHASER  AT  SHERIFF'S  SALE. 

(See  page  188  ante.) 

To  the  Registrar  of  the  County  of 

I,  A.  B.,  of  ,  do  certify  that  C.  D.,  of  ,  who  haa 

become  the  purchaser  of  the  interest  of  E.  F.,  of  ,  has  sat- 

isfied all  money  due  upon  a  certain  mortgage  made  by  the  said 
E.  F..  to  me.  bearing  date  the  day  of  ,  one  thousaud 

eight  hundred  and  and  registered  at  of  the  •lock  in 

the        noon  (as  the  case  may  be)  of  the  day  of  ,  in 

the  same  year  (or  as  the  case  may  be),  and  that  such  mortgage  is 
therefore  discharged.    As  witness  my  nand,  this  day  of 

,  one  thousand  eight  hundred  and 

(Signed)        A.  B. 

a  I:;  of'     ;}  w^^^^^-^^- 

(60)     BEQUEST  BY  BAILIFF  TO  THE  DIVISION  COURT 
CLERK. 

(See  Sec.  71  s$.  8  ante.) 

In  the  DlTision  Court  for  the  County  of 
No.  A.  D.  188    . 

Between  A.  B.,      Plaintiff, 

and 

CD.,  Defendant. 
I  hereby  request  yon  to  affix  the  seal  of  this  Honorable  Court 
to  a  Certificate  (or  partial  certificate)  of  Discharge  of  a  certain 
mortgage  dated  the  day  of  A.  D.  made  by  E.  F.  of  Ac, 
to  the  above  named  C.  D.,  which  was  seized  and  taken  in  execu- 
tion by  me  under  a  warrant  of  execution  issuing  in  this  cause 
against  the  goods  and  chattels  of  the  said  defendant  C.  D.,  the 
said  E.  F.  having  paid  me  the  sum  of  being  all  (or  part) 

of  thA  moneys  secured  by  said  mortgage. 
Dated  the  day  of  188. 

Yours, 
To  K.  L..  G.  H., 

Clerk  of  said  Court .  Bailiff. 
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451)    FORM  OF  SHERIFFS  DEED  ON  SA.LE  FOR  TAXES 
PRIOR  TO  32  VIC,  CAP.  86. 

{See  page  2B7lante.) 

These  are  to  witoess  that  in  oonsideration  of  the  sum  of 
paid  to  me  by  A.  B.,  of  ,  &o.,  being  the  porohaser  at  pablio 

auction  of  the  parcel  or  tract  ot  land  hereinafter  mentioned,  sold 
to  pay  assessments  under  a  Writ  to  me  directed,  according  to  the 
law  in  that  behalf,  J,  C.  D..  Sheriff  of  the  County  {or  District)  of 
do,  by  these  presents,  grant,  bargain  and  sell  unto  the 
Baid  A.  B.,  his  heirs  and  assigns  {describe  the  parcel  of  land  sold.) 

To  have  and  to  hold  the  premises  hereby  bargained  and  sold, 
4Uid  all  benefit  and  advantage  thereto  belonging  unto  and  to  the 
nse  of  t^e  said  A.  B.,  his  heirs  and  assigns  forever. 

In  witness  whereof  I  have  hereto  set  my  hand  and  seal  of 
•office  this  day  of  in  the  year  of  our  Lord 

Signed,  sealed  and  delivered  )  ,  ^^ — >  v 

-  -  --      (L^} 


in  the  presence  of 


C.  D. 


(52)  FORM  OF  TAX  DEED. 

{See  page  287  ante.) 

To  all  to  whom  these  Presenti  shall  come : 

We  ,  of  the  of  ,  Esquire,  Warden  {or  Mayor), 

and  of  the  of  ,  Esquire,  Treasurer  of  the  County 

(or  City  or  Town)  of  ,  Send  Greeting  : — 

Whereas  by  virtue  of  a  warrant  under  the  hand  of  the  Warden 
{or  Mayor)  and  seal  of  the  said  County  {or  City  or  Town)  bearing 
date  the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  commanding  the  Treasurer  of  the 

said  County  {or  City  or  Town)  to  levy  upon  the  lauds  hereinafter 
mentioned,  for  the  arrears  of  taxes  due  thereon,  with  his  costs, 
the  Treasurer  of  the  said  County  {or  City  or  Town)  did,  on  the 

day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ,  sell  by  public  auction  to  .  of  the 

of  in  the  County  of  ,  that  certain  parcel  or  tract 

-of  land  and  premises  hereinafter  mentioned,  at  and  for  the  price 
■or  sum  of  of  lawful  money  of  Canada,  on  account  of  the 

arrears  of  taxes  alleged  to  be  due  thereon  up  to  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

,  together  with  costs  : 
Now  know  ye,  that  we,  the  said  and  ,  as  Warden 

{or  Mayor)  and  Treasurer  of  the  said  County  {or  City  or  Town) 
in  pursuance  of  such  sale,  and  of  **  The  Assessment  Act^'  and  for 
the  consideration  aforesaid  do  hereby  grant,  bargain  and  sell 
unto  the  said  his  heirs  and  assigns,  all  that  certain  parcel 

or  tract  of  land  and  premises  containing  ,  being  composed 

of  {describe  the  land  so  that  the  same  maybe  readily  identified.) 

In  witness  whereof,  we.  the  said  Warden  {or  Mavor)  and 
Treasurer  of  the  said  County  (or  City  or  Town),  have  hereunto 
4iet  our  hands  and  affixed  the  seal  of  the  said  County  (or  City  or 
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Town)  this        day  of       in  the  year  of  onr  Lord  one  tboosand 
eight  hundred  and  ,  and  the  Clerk  of  the  County   (or 

City  or  Town)  Council  has  countersigned. 

A.  B.,  Warden.  , • , 

(or  Mayor),      f  Corporate  ) 
Countersigned,                        C.  D..  Treasurer,        I       BeaL      > 
E.  F.,  Clerk.  ^^ ' 


(63)    MEMQBANDUM  TO  BE  SIGNED  BY  PERSON  OR 
OFFICER  OP  CORPORATION  FILING  PLAN. 

(Sec,  82,  $$.  2  anU.) 

Signed  by  me,  A.  B.,  of  the  of  in  the  County  of 

(addition)  the  owner  (or  one  of  the  owners,  or  chief  officer 
of  (name  of  corporation)  of  all  that  part  of  the  of  Lot 

number  in  the  of  in  the  County  of         (hereby 

laid  out  and  surveyed  by  C.  D.,  Esq..  P.  L.  S.)  in  whose  behalf 
this  map  or  plan  is  filed  in  pursuance  of  ••  The  Registry  Act  *' 
and  amendments  thereto. 

Dated  the        day  of  ,  A.  D.  188    . 

Witness,  \  A.  B. 

B.  F.,        I 


(54)  CERTIFICATE  TO  BE  SIGNED  WHEN  PLAN  FILED 
ON  BEHALF  OF  MUNICIPALITIES. 

(See.  84  anU,) 

We  hereby  certify  that  this  map  or  plan  of  all  those  parcels  of 
Lots  numbers        and        in  the        of        in  the  County  of 
(hereby  laid  out  and  surveyed  by  C.  D.,  Esq.,  P.  L.  S..  under  the 
provisions  of  **  The  Registry  Act  '*)  was  prepared  according  to> 
the  direction  of  the  Municipal  Corporation  of  the  of 

and  in  accordance  with  "  The  Registi^  Act." 

As  witness  our  hands  and  the  corporate  seal  of  said  Munici- 
pality this  day  of  A.  D.  18    . 

Witness  )   Signature  of  Reeve  (or  Mayor,  /  - — ' — - . 

V  Signature  of  Clerk.  |  L.S,    [ 


65)  FORM  OF  SURVEYOR'S  CERTIFICATES  OF  PLAN. 

(Sec.  84  ante.) 

This  plan  is  correct,  and  is  prepared  according  to  the  direotioo 
of  the  Municipal  Corporation  of  the  of  and  under 

he  provisions  of  "  The  Registry  Act.'* 

Signature  of  the  Surveyor, 
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(66)  REQUEST  TO  CLERK  OF  MUNICIPALITY  TO  CAUSE 
PLAN  TO  BE  MADE  AND  REGISTER3D. 

(Sec,  85  ante.) 

To  A.  B.,  Esq., 

Clerk  of  the  Municipality  of  : 

Sir.—   .  .  t.      ,. 

In  pursuance  of  the  provisions  of  the  Registry  Act,  I  hereby 
request  the  Municipality  of  to  immediately  cause  a  plan 

of  the  Town  {or  Incorporated  Village,  or  Unincorporated  Village) 
of  in  the  Countv  of  to  be  made  upon  the  scale 

provided  for  by  that  Act,  and  to  cause  the  same  to  be  registered 
in  the  Registry  Office  for  the  (name  of  the  Registration  Division 
within  which  such  town  or  village  lies). 
Dated  the  day  of  188    . 

Yours, 

C.  D.,  {the  Inspector  or 
any  person  interested.) 


(67)      JUDGE'S  CERTIFICATE  OF  LOSS  OP  BOOKS. 
{Sec.  86  ante.) 

1  hereby  certify  that  satisfactory  proof  has  been  adduced 
before  me  by  to  the  effect  that  the  Registry  Books, 

papers  and  instruments  affecting  land  in  the  County  (or  name  of 
Registration  Division)  described  as  follows,  that  is  to  say : 

were  lost  (or  destroyed)  prior  to  the  fourth  day  of  March,  1868, 
and  that  the  memorials  of  such  instruments  are  not  forthcom- 
ing- 

In  witness  whereof  I  have  hereunto  set  my  hand,  this        day 
of  188    . 

A.  B., 
Judge  of  the  (name  of  Court  of  Record)^ 


(68)     REQUEST  FOR  STATEMENT  OF  FEES. 
(Sec.  94  ante.) 

To 

The  Registrar  (or  Deputy  Registrar)  of  (name  of  Registration 
Division). 
Sir,— 

I  hereby  require  you  to  furnish  me  with  a  statement  in  detail 
of  the  fees  charged  by  you  in  respect  to  the  registration  of  the 
following  instruments,  that  is  to  say  (describing  same)^  (or  in 
respect  of  the  following  services  which  you  allege  you  faiave  per- 
formed at  my  instance  and  request  (or  at  the  instance  and  request 
of  A.  B.) 
Dated  the  day  of  188    . 

A.  B., 
(or  C.  D.,  Agent  for  A.  B.) 
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(59)  REQUEST  TO  REaiSTRAR  FOR  PAYMENT  BY 
COUNTY  TREASURER. 

(Sec.  95' ante.) 

Registry  Office  for  the  {name  of  Registration  Division), 
day  of  188     . 

To  the  Treasurer  of  the  of  , 

iSir,— 

I  hereby  request  payment  from  the  municipality  of  of 

the  sum  of  dollars,  being  the  amount  of  fees  and  allow- 

anoes  due  to  me  fiom  the  municipality  of  for  sarvioes 

required  of  and  performed  by  me  as  Registrar  of  the  of 

under  the  section  of  the  Registry  Act. 

Yours, 

A.  B.,  Registrar, 
{or  Deputy  Registrar,) 
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LIST  OF  INSTBUMBNTS   BEQUIBED   TO   BB   BEOISTBBED    UMDBB 
YABIOUS   8TATDTB8. 

AGBEEllENTS, 

Relating  to  line  fences,         . .      B.  S.  (Ont.),  o.  198,  s.    12. 
♦•  School  sites.       ..         "  *•       c.  204,  s.  133. 

•■♦  Watercourses,  ditches,  &o.      **        o.  199,  s.    16. 

AlilENS. 

Certificates  of  natoralization  of , . .  81  V.  (Can.),  o.  66,  s.  7. 
ALIMONY. 

Orders  and  decrees  for,         . .       R.  S.  (Ont.),  o.    40,  s.    46. 

ABBiTRATION, 

(1)  Metnoranjiam  of  establishment  of  board  of, 

between  masters  and  servants  . .  R.  S.  (Ont.),  c.  100,  s.  4. 
See  AwABDS. 

-•ASSL^KANCES  OF  ESTATES  TAIL,  (1) 

(1)  Assignments  of  leaseholds,       . .     B.  S.  (Ont.),  o.  100,  s.  39. 

(2)  Assurances. "  •*       o.  100,  s.  30. 

(3)  Deeds  appointing  a  protector,  . .       '*         **       c.  100,  s.  21. 

(4)  ♦»     of  consent  by  protector,  ..       "         •*       c.  100.  s.  35. 

(5)  Leases ♦•  ••        c.  100,  s.  30. 

ASSIGNMENTS  OF  DOWEB, 

See  DowEB. 
AWARDS, 

(1)  Of  fenceviewers,  relating  to  fences,. .  R.  S.  (Ont.).  o.  198,  s.  9. 

(2)  Of  arbitrators,  relating  to 

school  sites,  . .  R.  S.  (Ont.),  c.  204,  s.  123,  ss.  7 

[&  s.  126,  ss.  7.  A  8.  133.  c.  206,  ss.  18-24. 

(3)  Of  fenceviewers,  relating  to 

watercourses,  . .  . .  B.  S.  (Ont),  c.  199.  s.  12. 

See  Joint  Stock  Companies — Ontabio  Dbainaoe. 

BY-LAWS, 

li)  Authorizing  issue  of  debentures,.  .B.  S.  (Ont.).  o.  176.  ss.  25. 

(2)  '*  laying  of  gas   and 

water  pipes.  <ftc  ,  . .  . .      **        **        c.  157,  s.  4. 

(3)  Changing  name  of  streets, .  .B.  S.  (Ont.),  o.  174,  s.  466,  ss.  46. 

(4)  Opening  streets  on  private 

property,  . .  «♦  «i  q,  174^  g  507, 


(1)  See  Dumble  v.  Johnson  et  al,,  17  U.  0.  P.,  9.    In  re  Pierre's 
Estate.  14—1.  Ch.  B.,  452. 
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CEBTIFICATES, 

(1)  Of  Lis  Pendens,  (1)       . .         . .       B.  S.  (Ont.),  o.  40,  s.  90. 
See  Joint  Stook  Goxpanibs, 
"  Mechanic's  Libns, 
**   Ontario  Dbainaox  Act, 
"  Marrisd  Women, 
**   Partition, 
**  QuiBTiNO  Titles. 

00-OPERATIVB  ASSOCIATIONS. 

Certificate  of  approral  of  rales,  . .    B.  S.  (Ont.),  o.  158,  s.  6. 
'*         '*  alteration  of  rales,  **         "         "        s.  7. 

*•         *•  incorporation.         . ,      ••         ••         ""  as.  1-4. 

DOWER, 

1)  Assignokent  of,  bj  agreement,  *" . .  '*  *'  o.  65,  s.  5. 
-i)  Order  dispensing  with,  . .  **  *'  o.  126,  ss.  8-10. 
[8)  Report  of  Commissioner,  .  •       **         '*       o.  55,  s.  39. 

DEPOSITIONS,  (2) 

Taken  before  a  Sarveyor.  . .       "        •*      c.  146,  s.  78. 

INSOLVENCY, 

(1)  Deed  of  assignment,  copy  of,         . .  88  V.  (Can.),  c.  16,  s.  19. 

2)  •*    *•  reconyeyanoe  by  Assignee,..     **        *•       "      s.  60. 
**    **  transfer  ..  ••     *'        *'       **     s.  80. 

Writ  of  attachment,  copy  of  !.'     "         "       "      s.  19. 

JOINT  STOCK  COMPANIES. 

(1)  For  Construction  of  Piers. 

Instrament  of,  association  of,  . .   R.  S.  (Ont.),o.  154,  s.  2. 

(2)  For  Erection  of  Exhibition  Bcildinos. 

(a)  Instrament  of  Incorporation  of,  R.  S.(Ont.),  c.  155,  s.  2. 

(b)  Resolutions  increasing  capital 

stook  of.  . .  . .   43  Vic  Ont.,  c.  18,  a.  2. 

(3)  Establishment  of  Cemeteries. 

(a)  Instrament  of  association  and 

Treasarer'a  receipt,        . .     R.  S.  (Ont. ) ,  c.  170,  s.  2. 

(b)  Letters  Patent,  incorporating,. .  48  V.  (Ont.),  c.  23,  s.  6. 

(4)  For  Gas  and  Water. 

(a)  Bylaws  of R.  S.  (Ont.).  c.  157,  s.  4. 

h)  Report  of, "  '  '*" 

(c)  Statement  of  association  of.      ** 
\d)         •*  **  objection      to 

payment  of  dividend,     .     *' 

(5)  For  Roads. 

(a)  Certificate  to  purchaser  of,     *' 

(6)  Instrament  of  incorporation 

of  companies,    . .         . .      '* 

(e)  To  purchase  roads  and  treas- 
urer's receipt,    . .         . .      '* 


I* 

8.23. 

B.4. 

It 

8.26. 

0. 152, 

8.124. 

i< 

8.4. 

(( 

B.  57. 

(1)  See  cases  cited  on  p.  128  ei  $eq. 

(2)  See  Manary  y.  Dash,  23  U.  C.  R.,  580. 
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(1           it 

«        8.  61. 

«l           l< 

•*        8. 26. 

t(             (t 

«  88.81. 68. 

O                  tl             , 

D.  168,  8.  4. 

i«            ^«« 

14                  «• 
«4                  II 

*•      88.6-6. 

•*       8. 80. 
•*        8. 47 

41  V.  (Ont.).o.6,  8.  7. 

42  V.  (Out.), 

0.  81.  8.  86. 

•*  Towns,  Vmapres,  Ac,  B.  S.  (Ont.),  c.  146,  sa.  70-76. 


JOINT  STOCK  COMPANIES  (Continued). 

(4)  Instrament    of   ConBolida- 

tion  of, 

(e)  Record  of  awards  relating  to 

lands 

{f)  Besolntions  of.  concerning 

improvements  of    roads 

and  increase  of  capital.  . 

(6)  Fob  TiuMsinssioH  of  Timbbb. 

(a)  Consent  to  form  company. 
(6)  Instrument  of  incorporation 
with  treasurer's  receipt,  . 
(/*)  List  of  new  shareholders,  . 
(d)  Becord  of  award,     . . 

(7)  Winding  up. 

Certified  copy  of  resolution  or 
order, 

MAPS. 

(1)  Lands  in  Township, 

(2)  "        — 

(8)  Bailway,  see  Railways, 

MABBIED  WOMEN. 

(1)  Discharge  of  order  of  protection, . .  B.  S.  (Ont.),  o.  126,  s.  9* 

(2)  Order  of  protection.  ..         ..     •*  ••  '•      s.  10. 
(8)      '*      "  dispensing  with  execution 

hy  husband,        '*         "  o.  127,  as.  6,  7, 

MECHANICS  INSTITUTES, 

Declaration  of  intention  to  establish,    *'         *'     c.  168,  s.  2. 
MECHANICS  LIEN,     (1) 

(1)  Certificate  of  discharge  of  lien,     . .     **         **      o.  120.  s.  6. 

(2)  Certificate  of  institution  of  proceed- 

ings,   R.  S.  (Ont.),  c.  120,  SB.  20,  21. 

(3)  Order  vacating  lien,  . .         . .  B.  S.  (Ont.)  c.  120,  s.  28. 

(4)  Statement  and  affidavit  of  claim,  (2)    **        **        *'    ss.  4. 6. 

MOBTGAGES, 

Prior  to  patent,  . .  . .  B.  S.  (Ont.),  o.  26,  s.  26. 

Notices  of  Sale  under  power.         . .    42  Y.  (Ont.),  c.  20,  s.  6. 

MUTUAL  INSURANCE  COMPANIES, 

Resolutions  to  establish.         . .  R.  S.  (Ont.),  c.  161,  8.  7. 

ONTARIO  DRAINAGE, 

1)  Assessment  Roll,  **        "      c.  88.  s.  24. 

'2i  Award  of  Arbitrators,  ..         ..  "        "  "8.28. 

^8}  Certificate  of  discharge  of  rent  charge,  '^        **         **    8.44. 

(1)  See  Amoldi  v.  Gouin,  22  Gr.,  814 ;  Bunting  v.  Bell.  28  Gr., 
684 ;  Burritt  V.  Renihan,  26  Gr.,  188. 

(2)  See  Currier  v.  Friedrick,  22  Gr.,  248 ;  Boult  v.  Wellington 
Hotel  Co.,  cited  Holmested  Mechanic's  Lien  Acts,  16. 
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ORDERS. 

(1)  Of  Jadgd  allowing  ase  of  water  prlT- 

ileges,  ..  ..  ..  "        •*    c.  114,8. 11. 

(3)  Or  Rule  to  set  aside  fraadalent  eon- 

Teyances.  ..  ;.  ..  "        "     c  49,t.ll. 

PARTITION, 

m  Allowance  of  certificate  of.              ..  "  "  c.  101,s.29. 

(2»  Apportioning  costs  in,  order,          . .  "  *'  '*  s.  62. 

(8)  Certificate  of  discharge  of  mortgage 

by  the  Surrogate  Court  Judge,      .  *♦  "  *'  ••  67. 

(i)  Conveyance  by  the  real  Representa- 
tive,             ..              ..              ..  **  "  •*  8.60. 

(6)  Report  by  the  real  representative,    .  •*  **  *'  8. 88, 

PARTNERSHIP,    (1) 

(1)  Declaration  of  formation  of.  . .  '*        **       c.  128,  s  1. 

(2)  »•  ♦•  dissolution  of,  ..  "        *'  '*        s.  7. 
(8)            "          "  non-association  in,  . .  **        **  *'        8. 9. 

(4)  Authority  to  sign  for  absent  parties,  *'        "  s.1,88.2. 

PLANS, 

See  Maps. 

QUIETING  TITLES, 

(1)  Application  to  investigate  facts, . .  R.  S.  (Ont.),  c.  180,  s.  86. 

2)  Certificate  of  application  title,     ..     "         *'        "  »•  J- 

"Certificate  of  title.  ..         ..     "         "        "        b- ^7. 

Conveyance,  •*         *'        **        8.81. 

RAILWAYS, 

(1)  Deeds  of  Rent  charge,         . .       . .     "         **      c.  166,  s.  17. 

(2)  Maps,  plans  and  profiles  of...  R.S.  (Ont.),o.  166.  s.  10,  ss.  13, 
[also  42  V.  (Can.),  c.  9,  s.  8,  ss.  18. 

RELIGIOUS  INSTITUTIONS,  (2) 

(1)  Conveyance  to  Trustees,    . .         . .  R.  S.  (Ont.),  c.  216,  s.  15. 

(2)  Record  of  proceedings  at  meetings,    "        "      c.  216,  s.  11. 
(8)        ••  ♦*        varying  trustees,  42  V.  (Ont.),  c.  86.  s.  4. 

RESOLUTIONS,  • 

See  Joint  Stock  Companies  2,  6.  7. 
*'  Mutual  Insurance  Companies. 
**    Religious  Institutions. 

(1)  See  Cassidy.  q.  t.  v. ;  Henry,  81  U.  0.  P. ;  Pinkerton,  q.  t.v. 
Ross.  88  U.  C.  R.,  608. 

(2)  See  as  to  registration  of  conveyances  for  religious  purposes ; 
In  re  The  Methodist  Episcopal  Church  Property  in  Streetsville, 
1  Ch.  Cham,,  306 ;  In  re  The  SeconJ  Congregational  Church 
Property  Toronto,  1  Ch.  Cham.,  849  ;  In  re  The  Baptist  Church 
Property,  of  Stratford.  2  Ch.  Cham.,  888 ;  Doe  d.  Bowman  et  aL  v. 
Cameron,  4  U.  C  R.,  156;  Hallock  v.  Wilson.  7  U.  C.  P.  28; 
Hambly  v.  Fuller,  22  U.  C.  P.,  141 ;  Mercer  v.  Hewston,  et  oi., 
«  C.  P.,  849. 
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SCHOOLS, 

(1)  Agreement  relating  to  school  sites,  B.  S.  (Ont.),  c.  206,  s.  188. 

(2)  Awards  -        "  "  R.  S.  (Ont.),  c.  204,  s.  128.  ss.  7, 

[8.  126,  88.  7. 

(8)  Conveyance  to  trustees  for  school 

purposes,  R.  S.  (Ont.),  c.  207,  s.  3. 

UNIVERSITY  DEEDS,  &o., 

Deeds,  Ac,  executed  by  Bursar.    .        ••        •«      c.  211,  s.  8. 
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TABIFF     OF     FSK8. 

Note. — Registrars  are  not  confined  io  the  fees  and  emoluments 
which  are  enamerated  in  the  92nd  section  of  the  Registry  Act. 
By  various  other  Statutes  they  are  required  to  register  particular 
instruments,  and  to  perform  certain  duties,  other  than  those  pre- 
scribed by  the  Registry  Act.  and  their  fees  and  emoluments  fnr 
so  doing  are  generally  provided  for  by  such  Statutes.  Where 
Registrars  are  allowed  a  stipulated  and  fixed  fee  for  registering 
an  instrument  under  any  Statute,  other  than  the  Registry  Act, 
they  cannot,  as  a  general  rule,  charge  a  larger  fee.  If,  however, 
such  an  instrument  does  not  comply  with  the  form  prescribed 
by  the  Statute  which  requires  its  registration,  but  contains 
foreign  matter,  full  registration  fee  as  under  the  Registry  Act 
can  be  charged  (1).  Wnere.  by  any  Statute,  an  instrument  is 
required  merely  to  be  filed  in  the  Registry  Office,  no  duty  being 
cast  upon  the  Registrar  beyond  the  simple  reception  and  filing 
away  of  such  instrument,  and  no  fee  is  prescribed  by  such 
Statute,  it  is  submitted  that  the  Registrar  is  not.  under  such  cir- 
cumstances, entitled  to  any  fee  therefor.  The  tariff  C(fbtained  in 
this  appendix  is,  for  convenience  sake,  classified  into  three  parts, 
the  first  part  including  the  fees  allowed  under  the  first  sub-seo- 
tion  of  the  92nd  section  of  all  instruments  other  than  those 
specifically  mentioned  in  the  second  and  third  parts.  The  fees 
for  the  registrations  and  services  referred  to  in  the  remaining 
sub-section  of  the  92nd  section,  as  well  as  those  which  are  pre- 
scribed by  various  Statutes  are  included  in  the  second  part ;  and 
those  instruments  which  are  required  to  be  filed  only,  and  for 
which  Registrars  do  not  appear  to  be  entitled  to  demand  any  fee, 
are  enumerated  in  the  third  part. 

FABT  I. 

Fees  prescribed  by  the  92nd  Section — sub-section  L 

(a)  For  the  necessary  entries  and  certificates  in  register- 
ing every  instrument  (other  than  those  referred  to 
in  parts  2  and  3  infra)  including  the  certificate 

on  the  duplicate,  if  any 90  ^ 

For  registering  every  instrument  (other  than  those 
referred  to  in  parts  2  and  3  infra)  not  exceeding 

700  words 1  00 

Where  such  instrument  exceeds  700  words  for  each 
additional  100  words  or  fractional  part  thereof. 

up  to  1,400  words 15 

For  every  additional  100  words  or  fractional  part 

thereof  over  1,400  words 10 

(h)  Where  the  instrument  includes  different  lots  situate 
in  different  localities,  the  registration  and  copying 


(1)  Ward  y,  Midland  Railway  of  Canada,  35  U.  0.  R.,  120. 
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of  saoh  inolading  all  neoeBsary  entries  and  oertifi. 
cates  thereof  into  the  different  Begistry  Books, 
being  considered  separate  and  distinct  registra- 
tions, the  charge  is  as  follows : 

For  the  necessary  entries  and  certificates 40 

As  to  each  of  such  separate  registrations  for  each  100 
words  or  fractional  part  thereof  not  exceeding 
1,400  words 15 

For  every  additional  100  words  or  fractional  part 

thereof  over  1,400  words 10 

For  convenience  sake  the  following  table  is  inserted.  It  is 
calculated  for  instruments  not  exceeding  twenty  folios,  and  not 
requiring  registration  in  more  than  six  separate  Registration 
Books  in  the  Registration  Division.  Where  an  instrument  either 
exceeds  that  number  of  folios,  or  requires  more  registration,  the 
additional  feea  can.  of  course,  be  easily  ascertained : 

Folios.  1.  2.  8.             4.  6.  6. 

7  and  under..  91  40  92  50  93  55  94  60  95  65  96  70 

7to8....  156  2  80  400  520  6  40  760 

8  to  9  ....  1  70  8  20  4  45  5  80  7  15  8  50 

9  to  10  ....  1  85  8  40  4  90  6  40  7  90  9  40 
10  to  11  ....  2  00  3  70  5  35  7  00  8  65  10  30 
lltol2  ....  2  15  4  00  5  80  7  60  9  40  1120 

12  to  13  ....  2  30  4  30  6  25  8  20  10  15  12  10 

13  to  14  ....  2  45  4  60  6  70  8  80  10  90  13  00 

14  to  15....  2  55  4  80  7  00  9  20  1140  13  60 

15  to  16  ....  2*  65  5  00  7  30  9  60  11  90  14  20 

16  to  17  ....  2  75  5  20  7  60  10  00  12  40  14  80 

17  to  18  .. ..  2  85  5  40  7  90  10  40  12  90  15  40 

18  to  19  ....  2  95  5  60  8  20  10  80  13  40  16  00 

19  to  20  ....  3  05  5  80  8  50  11  20  13  90  16  60 

PABT  n. 

Fees  for  the  Registrations  and  Services   referred  to  in  the 
remaining  sub-sections  of  92nd  sec.  of  the  Registry  Act,  as  well 
as  those  which  are  prescribed  by  various  Statutes : 
Abstract. 

Drawing  (containing  such  particulars  as   the  party 

searching  may  require)  including  certificate 90  25 

If  abstract  exceeds  100  words,  for  each  additional  100 

words 15 

Abstract  Index. 

Searches  relating  to  the  title  of  any  lot  as  originally 
patented  by  the  Crown,  or  as  afterwards  subdivided 
into  smaller  lots,  shewn  by  any  registered  Map  or 

Plan,  not  exceeding  four  references  (1) 25 

Each  additional  reference 5 

Not  to  exceed  in  the  whole 2  00 

Alphabbtioal  Index. 

Searching  for  each  name  in  the  books  of  any  one 

Township  or  other  legidly  defined  Municipality. ...  25 

General  search  for  each  name  not  to  exceed 1  00 

(1)  See  pages  371-2,  a«^*. 
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Abbitration. 
MemoraDdnm  of  establifihing  board  of,  between  Mas- 
ters  and  Servants. 3  00 

Bt-Tjaw. 

Changing  name  of  street 1  00 

Authorizing  issae  of  Debentures,  see  Dbbbntubes.  . . 

Certificate. 

Of  Discharge  of  Mortgage 60 

Of  Discharge  of  Rent  charge  50 

Of  payment  of  Taxes 25 

Of  proceedings  or  decrees  of  any  Court  under  Act  re- 
lating to  Kegistration  of  Partnerships,  see  Pabtmeb- 

SHIP *..... 

Other  certificates 60 

Copies. 
Copies  of  Instruments  for  each  100  words  and  frao-  • 

tional  part  thereof  (including  certificate) 10 

Under  sees.  28,  81  and  32  for  each  100  words 10 

Debentubes. 

Certified  copy  of  By-law  authorizing  issue  of 2  OO 

Each  return  relating  thereto 1  00 

Name  of  each  holder  or  transferee  of  any  number  of 

debentures  not  exceeding  five 25 

Over  five  and  not  exceeding  fifteen 60 

Over  fifteen  and  not  exceeding  thirty 70 

Upwards  of  thirty 1  00 

Search  inspecting  each  copy  of  By-Law  and  examin- 
ing entries  connected  therewith 1  00 

Depositions. 
Taken  before  a  Surveyor 25 

DOWEB. 

Beport  of  Commissioners  in  action  of 91  00 

EXHIBITINO. 

Each  originnal  instrument  including  search 10 

Each  map  or  plan 10 

Joint  Stock  Companies. 

Besolutions  to  wind  up 1  00 

Instrument  of  Incorporation  of  Road  companies 50 

Insti-ument  of  Union 50 

Mechanic's  Lien. 

Statement  and  affidavit  of 1  00 

Mobtoaob. 

Notice  of  Sale  under  Power 50 

Obdeb. 

Dispensing  with  execution  by  wife 1  00 

••            ••          "   husband 100 

Of  a  Judge  or  Court  through  a  certificate *. .  •  50 

Pabtnbbsbip. 

Certificate,  when  required 25 

Declaration  of  formation  of.  not  exceeding  200  words.  50 

Each  additional  100  words •  •« 10 
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Pabthbbshif  (Continued), 

Beolaration  of  Dissolution  of 50 

Each  additional  100  words 10 

Declaration  of  non-association  of 50 

Each  additional  100  words 10 

Searching  Firm  Index,  each  firm 10 

Individual  Index,  each  name 10 

Plan. 

Filing  same,  including  all  necessary  entries 1  00 

Binding  same  ascertained  by  Inspector. 
Copying     '! 

Mounting "  "  •• 

Sbabches. 

See  Abstract  Index. 
**   Alphabetical  Index. 
**   Debentures. 
**  Partnership. 
Statement. 
Under  sees.  28.  31  and  82  of  the  Registry  Act  for  each 
100  words  contained  therein 10 


List  of  instruments  required  to  be  filed  only,  for  which  filing 
no  fees  appear  to  be  allowed  to  Registrars  : 
Co-Opebative  Associations. 
Certificate  of  approval  of  rules. 
"  "  alteration  of  rules. 

'*  *'  incorporation  of. 

Joint  Stooe  Companies. 

Resolution  increasing  capital  stock. 
Roads. 

Instrument  of  Incorporation  of  Company  to  purchase,  and 
Treasurer's  receipt  annexed. 

Resolution  relating  to  improving  Road,  increase  of  capital,  &o. 
Transmission  of  Trustee. 

List  of  new  Shareholders. 
Mechanic's  Institute. 

Declaration  of  Intention  to  establish. 
Mutual  Insurance  Company. 

Resolution  to  establish. 
Ontario  Drainage. 

Assessment  Roll. 


29 
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APPENDIX  D. 

LIST  OF  PBOTDffOIAL  8TATUTB8  BKLATmO   TO  BBOI8TRATIOM   OT 

INSTBUMBNT  FBOM  THE  INTBODUCTION  OF  THE  BBO- 

I8TBT  LAW  TO  THB  PBSIXKT  TIMS. 

(1)  85  Geo.  8.  e.  6  (Registry  Act  of  1796). 

(2)  87  ••  8.  c.  8. 
(8)  39  •'  8.  0.  4. 
(4)  68    ••     8,0.8. 

(6)  4  Wm.  4,  c.  1.  s.  47. 

(6)  4    "     4.  c.  16. 

(7)  9  Vic.  0.  82. 

(8)  9    "    0.  84  (Registry  Act  of  1846).     . 

(9)  10  &  11  Vic.  c  9.  s.  22, 

(10)  10  A  11  Vic,  c  16. 

(11)  18  <fe  14    ••    c  63. 

(12)  14  &  16    ••    c.  9. 

(13)  16  Vic.  c.  182. 

(14)  16     ••     c  187. 

(15)  18    ••    c  127. 

16)  Con.  Stat.  U.  C.  c  89. 

17)  Con.  Stat.  U.  C,  c.  128,  ss.  89.  90. 

18)  24  Vic.  c  41. 

(19)  24    ••    c.  42. 

(20)  24     "     c  48. 

(21)  25    ••     c  21. 

(22)  26     ••     c  41. 

(23)  29    ••    c  2i  (Registry  Act  of  1866). 
24)  29  A  80  Vic.  c  48. 

'25    31  Vic,  0.  20  (Registry  Act  of  1868). 

26)  82  •'  c  9. 

(27)  32  •'  c  27.  8.  9, 

28)  33  "  c  29. 

29j  34  "  0. 24. 

30)  34  ••  c  25. 

(81)  34  "  c  26. 

(82)  84  '•  c  27. 
(33)  35  ••  c  27. 
(34    35  "  c  28. 

(36)  35  ••  c.  29. 
(36;  36  ••  c  17. 

(37)  38  "  c.  17. 

(38)  39  ••  c  7,  8. 16. 
'39)  39  •»  c  26. 

40    42    ••     c  20. 

41)  42     «•     c  31,  8.  85. 
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Paok.  Line. 
12,  27,  add: — an  assignment  of  a  mortgage  shonld  be  under 
seal:  Tiffany  y.  Clarke,. 6  Gr.,  474.  The  proper 
operative  words  in  an  assignment  of  mortgage  are 
'*  assign,  transfer  and  set  over."  Wall  v.  Leader* 
12  U.  C.  P.,  264. 

14,  14,  add  to  end  of  line,  *'  or.*' 

82,  after  word  •*  Township,'*   insert    "  or  incorporated 
villages. 

15,  14,  for  **  Appendix  B,"  read  **  Appendix  A.*' 

17,  add  to  note  (3) :— and  see  Scott  v.  Vosburg,  16  C,  L. 

J.  (N.  S.).  299. 
28,  add  to  note  (2) : — and  see  Smith  v.  The  Monicipal 

Council  of  U.C.,  Presoottand  Bussell,  10  U.C.B.,282. 
28,      22,  for  »*  officers,"  read  ••  officer.'' 
82,       27,  add  to  end  of  line  '*  should." 
33,       18,  for*B'  read  "A.*' 

40,  6,  for  "B' read  ••A." 

41,  last  line,  for  "  entitled  "  read  **  within." 

42,  add  to  note(2):--Bee  Cummins  v.Moore,  87  U.O.B.  ,180. 

43,  note  (2) :— for  ••  L.  L.  C.  R  "  read  ♦•  L.  C.  B." 

44,  12,  add  : — the  right  of  action  against  a  Begistrar  under 

this  section  and  section  21  post,  will  be  barred  on 
the  expiry  of  six  years  from  the  date  of  the  com- 
mission of  the  Act  complained  of  and  not  from  the 
time  of  discovery,  in  the  absence  of  fraud,  tending 
to  conceal  knowledge  thereof.  Granger  v.  George» 
7D.  AB,  780;  6  B.  A  C,  149. 
46,         2,  for  *•  and."  read  "  an.*' 

66,  first  foot  note  (4)  add  to  note  : — see  Grainger    v. 

Latham,  14  Gr.,  209. 

67,  addtonote  (1):— seeDehartv.  Dehart,26U.O.P.,489. 

68,  26,  for  •*  30th,'*  read  ♦'  80th.'* 

64,  add  to  note  (1) :— See  O'Neil  v.  Carey,  8  U.  C.  P.,  839. 

67,         2,  for  "  BegiBtrar.'*  read  '*  Inspector." 
87,       26,  for  ••  c.  20/*  read  "c.  2.*' 
94,  note  (1) :— for  *'  J.  &  8.."  read  *'  F.  A  8." 

109,  12,  add:— an  instrument  executed  in  England  for  the 
purpose  of  conveying  lands  situate  in  this  Province, 
can  be  validly  registered  in  Ontario,  although  not 
stamped  in  accordance  with  the  provisions  of  the 
English  Stamp  Acts.  See  Murray  v.  Van  Brocklin^ 
1  Chy.  Cham.,  300. 
120,  2.  for  **the  grantor,  the  vendor,"  read  *' the  grantee, 

the  vendee,*' 
122,  note  (1) :— for  *•  Tones."  read  •*  Jones." 

163,         9,  for  **  procedure,"  read  **  precedence.'* 
163,       1'2,  for  •*  collveated.'*  read  *'  collocated.'* 
166,       26.  add  :— each  codicil  must  be  proved  by  a  separate 
affidavit  of  execution,  where  the  witnesses  are  other 
than  those  who  witnessed  the  execution  of  the  will, 
or  other  codicils. 
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Paob.  LnrB. 

178,  add  to  not  (2) :  —see  Watson  y.  Sadleir,  1  MoUoj,  586. 

174,  note  (3) :— before  words  '*  O'Brien  t.  Tylee,"  insert 

*♦  But  see  contrary." 

181,  note  (3)  :-for   •  16  W.  C.  L.  T.  (N.  S),  76,"  read 

•'  26  Gr..  99 ;  8.  0.  6  App.  R..  63. 

182,  6,  add: — **It  has  been  held  that  where  one  of  two 

mortgagees  dies,  the  surTivor  can  execute  a  valid 
discharge  of  the  mortgage.  Dilke  v.  Douglass  et  oi., 
6  App.  R  ,  63. 

186.  21,  add  :  -A  mortgagee  having  executed  a  statutory  cer- 
tificate of  discharge  which  wap  incorrectly  stated, 
his  agent,  in  good  faith,  and  in  order  to  make  the. 
certificate  to  conform  to  the  intention  of  the  mort- 
gagee, altered  the  date  in  the  certificate.  It  was 
held  that,  under  the  circumstances,  the  alteration 
was  immaterial,  and  that,  as  altered,  the  certificate 
having  stated  correctly  what  was  intended  by  the 
parties  thereto,  a  bill  impeaching  the  validity  of  the 
discharge  was  dismissed  with  costs.  SayltrS  v. 
Brown,  16  C.  L.  J.  (N  S).  196. 

188,  8.  after  C  D.,  insert:— under  Bev.  Stat.  (Ont.),  c.  109, 
a  registered  memorial  of  a  discharged  mortgage  is 
declared  to  be  sufficient  evidence  of  such  mortgage 
without  production  of  the  latter,  except  in  so  far  as 
the  memorial  may  be  proved  to  be  inaccurate. 

188.  24,  add  : — The  provisions  of  this  section  in  regard  to  dis- 
charges of  mortgagee  apply  only  to  mortgages  of 
realty.  When  the  moneys  secured  by  a  registered 
mortgage  of* leasehold  property  are  satisfied,  the 
proper  mode  to  discharge  the  same  is  by  a  re-assign- 
ment or  deed  of  release  from  the  mortgagee  to  the 
mortgagor. 

188,       25,  for  •'  by,'*  read  *•  to." 

190,  add  to  note  (2) ;— See  Bumham  v.  Gait,  16  Gr.,  417. 

201,       17,  after  *'hand,"  insert  *'  and  seal." 

201, 18-20,  after  **  Peace,"  omit  sentence  beginning  wi%h  '*as" 
and  ending  with  *'  copy." 
*     208,         9,  add : — Registration  of  a  void  will  was  ineffectual  to 
create  a  registered  title.     Moffattv.  Grover,  4  U.  C. 
P..  402. 

209,  add  to  note  (2) :— see  P-eid  v.  Whitehead,  10  Gr.,  446. 

216.  add  to  note  (4) : — see  Goodwin  v.  Williams,  5  Gr. ,  539. 

220,  add  to  note  (2)  :— Cherry  v.  Morton,  8  Gr.,  402. 

221,  5,  add :— priority  of  date  in  a  registered  title  prevails 

over  the  priority  gained  by  registration,  where  the 
conveyance  which  is  registered  is  not  proved  to 
have  been  executed  for  a  valuable  consideration. 
MoKenny  v.  Amer,  8  U.  C.  P.,  46. 

221,  add  to  note  (1) :— as  to  voluntary  assignments  of 

Grown  Lands  before  issue  of  patent.  See  Garside 
V.  King,  2  Gr.,  673 

223,  add  to  note  (3) :-  see  Harkin  v.  Babidon,  7  Gr..  243 

Shaw  V.  Ledvard,  12  Gr..  382  ;  McGregor  v.  Rob 
ertson.  15  Gr.,  543  ;  Truesdell  v  Cook,  18  Gr.,  534 
Johnson  v.  Sovereign.  25  Gr. ,  434  ;  Dynes  v.  Bales, 
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26  Gr.,  593 :  Aston  y.  Innis,  26  Gr.,  42  :  Matthews 

V.  Walker,  26  U.  C.  P.,  67. 
227.  add  to  note  (8) : — See  Cochrane  v.  Johnson ,  14  Gr. ,  177. 

231,  add  to  note  (5):— See  Wiseman  ts.  Westland,  1  Y.  <ft 

J.,  117. 
233,  note  (1):— hefore  *•  bnt "  in  2nd  line,  insert  Close  t. 

Belmont,  21  Gr.,  317. 
241,  add  to  note  (3) :— See  Harrison  ▼.  Firth,   1  Eq.  Ca. 

331 ;  Attorney-General  v.  Wilkins.  17  Beav..  293  ; 

McQueen  ▼.  Farquhar,  11  Ves.,  467;  McMurray  v, 

Barnham,  2  Gr.,  289. 
246,  add  to  note  (7):— See  Graves  v.  Hendersoh,  8  Gr.,  1 ; 

Cameron  v.  Hutchison,  16  Gr.,d26  ;  Munro  y.  Budd, 

20Gr.,56. 
249,  note  (6):— In  3rd  line,  for  *'  Hare."  read  "  Hart ;"  and 

for  *•  5,"  read  "6  '' 

262,  add  to  note  (2):— See  Gordon  v.  Lothian,  2  Gr.,  at 

p.  295. 

263,  add  to  note  (1):— See  Moflfatt  v.  Grover,  4  U.  C.  P., 

402,  per  McLean  J. ;  Miller  v.  McGill,  24  U.  C.  B., 
597. 

265,  add  to  note  (1) :— See  Doe  d.  Wray  v.  Morrison,  2  H. 

&  B.,  406. 

258,  21,  add :— A  defendant  in  ejectment,  who  claimed  nnder 
an  unregistered  lease,  subsequent  in  date  to  an 
unregistered  lease,  under  which  the  plaintiff 
claimed,  registered  his  lease,  after  action  brought, 
but  before  trial.  It  was  held  that  the  plaintiff  was 
entitled  to  a  yerdict,  pnd  judgment  for  his  costs. 
The  Judge  directed  the  jury  to  find  that  the  plain- 
tiff had  title  when  the  writ  was  issued,  but  that  his 
title  expired  on  the  day  the  defendant  registered 
his  lease.     Byan  v.  Landers,  9  I.  C.  L.  B.,  487. 

263,  add  to  note  (4) :— See  Hodson  v.  Sharpe.  10  East,  350. 

263,  add  to  note  (5) ;— See  Warburton  v.  Goie,  1  H.  <fe  B., 

623  ;  2  Dow  A  Clarke,  480. 

265,  16,  after  word  '•  that,'"  insert  **  prior  to  the  Act  36  Vic, 
c.  44,  s.  69.'' 

265,        18,  for  'does,"  read  "did." 

298,  note  (1) :— for  •'  Green, "  read  "  Grover.'* 

299,  16,  for  "  1865, "  read  "  1868." 

304,  add  to  note  (5) :— See  Bedford  v.  Backhouse,  2  Eq., 

Ca.  165 :  Wrightson  v.  Hudson,  lb.,  609  ;  Morecock 
V.  Dickens  et  al.,  Amb..  678. 

307.  add  to  note  (3) :  -See  Scott  v.  Vosburgh,  16  C.  L.  J. 

(N.  S).  299  ;  Brown  v.  Gage.  11  Gr.,  239. 

309,  20,  after  (3).  add  :'-"It  is  essential  for  the  due  protec- 
tion of  an  assignee  of  a  mortgage,  that  the  assign- 
ment  should  be  registered.  Clarke  v.  Jenkins,. 
5  Pick.,  ?80;  see  Vand^rkempt  v.  Shelton,  11 
Paige,  N.  Y,  28. 

313,  note  (5),  Srd  line  :— for  "  188."  read  "  189." 

885,  add  to  note  (2) :— See  Clark  v.  Bryant.  27  Gr.,  450  ; 

Barker  v.  Eccles,  17  Gr.,  277 ;  Jones  v.  Beck» 
18  Gr..  671, 
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Paob.  Linb, 

845,  2.  add :— A  fonn  of  memorandom  is  eonttined  in  Ap- 
pendix A. 

860,  add  to  note  (4) :— See  Brooks  y.  Williams,  39  U.  C.  B., 

580. 

858,         9,  add  :~See  42  Vie.,  o.  81,  s.  85. 
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Page. 

Absence  of  witness,  declaration  respecting, 419 

Abstract  Index,        401 

'*        of  Title,  certificate  accompanying, 408 

**        request  to  Registrar  to  famish .  407 

AffidaTit,  certificate  of  party  taking,  under  Reg.  Act  of  1846,  415 

**        for  order  for  subpoena  to  Registrar  (C.  L.) . .         . .  409 

"             "              "                 ••                 (Chy.)       •.  411 
**             **           to  compel  subscribing  witness  to  make 

affidavit, 417 

'*        of  execution  of  Instrument, 398 

V                   **           *'    made  without  Ontario,  Jurats  of,  415 

"                    "        of  wills  or  codicils 422 

**        of  justification  by  sureties 896 

**        of  Registrar  on  re-copying  old  Registry  Book,     . .  415 

•<        on  Mei&orial  of  Deed,     . .         425 

•«               •«                  Will,           427 

••        yerifying  copy  of  Crown  Grant, 422 

'*               '*        Letters  Probate,  Letters  of  Admin.,  Ac,  424 

Alphabetical  Index 402 

Appointment  of  Deputy  Registrar 406 

Bailiff,  certificate  of  discharge  of  mortgage  by 899 

**        request  by,  to  Clerk  of  Division  Court,     , .         . .  428 

Bond,  Guarantee,  to  be  furnished  by  Registrar,          . .  403 

Certificate  accompanying  Abstract  of  Title, 408 

♦•                   "                Certified  Copy.           ..         ..  408 

'*        of  Chancery  Proceedings  for  registration,            . .  420 

"        of  Discharge  of  Mortgage  (general  form),       . .  399 

**                      **                 by  purchaser  at  Sheriffs  sale,  428 

*•                       ••                 by  Sheriff,  Bailiff,  Ac,     ..  399 

"        upon  copy  of  Instrument, 408-421 

**        of  Judge  upon  proof  of  loss  of  Registry  Book,  Ac,  431 

**        of  Lis  Pendens,          420 

'*        of  order  vacating  Lis  Pendens, 421 

'*        of  party  taking  affidavit  under  Reg.  Act  of  1846, . .  415 

'*        of  payment  of  taxes,        408 

•*        of  plan  by  surveyor, 400-430 

•*        upon  copy  of  Power  of  Attorney,         ..         ,,  421 

•♦        of  proof  of  execution  before  County  Judge,          . .  398 

**           **            '*                Justices  in  Sessions,     . .  419 

"        of  registration,            398 

<*        respecting  Registry  Books,         397 

*•        upon  certified  copy  of  Power  of  Attorney, . .         . .  421 

"                **                **     Instrument  (other  than  a  will),  421 

Certified  copy,  certificate  accopapanying, 408 

**        notice  of  intention  to  use,          408 

*'        request  to  Registrar  (o  furnish, 407 
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Chancery  ProoeediDgSf  certificate  of , 420 

Clerk  of  DiTidon  Court,  request  by  Bailiff  to, 42S 

**        Municipality,  request  to,  to  register  plan,  &o.,  431 

Copy,  of  Instrument,  certificate  upon  certified 408 

*'           (other  than  a  will)  certificate  upon^  421 

'*        of  Power  of  Attorney,  certificate  upon  certified,..  421 

County  Judge's  certificate  upon  proof  of  execution,     . .  89S 

**        Treasurer,  request  by  Kegistrar  to,  for  payment,  439 

Covenant  of  Registrar,        . .         . .  396 

Crown  Grrant,  affidavit  verifying  copy  of 422 

Declaration  of  absence,  death,  <fec.,  of  subscribing  witness,  419 

Deed  for  taxes, 429 

by  Sheriff 429 

*'        Memorial  of, 425 

*'                '*            affidavit  accompanying 425 

Demand  of  delivery  of  Begistry  Books.  Instruments,  &o... .  413 

*'            ••                ♦*            ••          (short  form).  414 

Deputy  Registrar,  appointment  of, 406 

**            "          oath  of  office  by 406 

Discharge  of  mortgage,  certificate  of  (general  form).         ..  899 

'*                '*                **        by  purchaser  at  Sheriff's  sale,  428 

*•                *•                ••        by  Sheriff.  Bailiff.  &c.,         ..  399 

Endorsed  Instrument,  memorial  of,        427 

Execution  of  Instrument,  affidavit  of,           898 

V                **      certificate  of  County  Judge  as  to  proof  of ,  398 

**                •*            *'        of  Justices  in  Session         '*  419 

Fees,  request  to  Registrar  to  furnish  statement  of.       . .  431 

Guarantee  Bond  furnished  by  Registrar, 403 

Index,  abstract,        401 

"     alphabetical, 402 

Inspector's  order  to  re-copy  old  Registry  Book,^.         . .  414 

permit  to  use  more  than  one  Registry  Book,    . .  413 

Instrument,  affidavit  of  execution  of, 398 

••                    •'            "                    Jurats  to,         ..         ..415 
certificates  on  certified  copy  of 408-421 

"            demand  for  delivery  of 413 

♦'             ••             (short  form) 414 

•*            memorial  of  endorsed,      . .                    . .         . .  427 

"            notice  disputing  validity  of  original  registered,  409 

**            subpoena  to  Registrar  to  produce  (C.L),           . .  410 

(Chy.)     ..  412 

'•            •«        "  affidavit  for  order  for  (C.L.)  409 

i.      (Chy.).  411 
••            '•         ♦•  order  for  (C.  L.)     ..         ..410 

"                    ••            "         •'             ••       (Chy.),         ..  412 

Judge's  certificate  of  proof  of  loss  of  Registry  Books,        . .  431 

Jurats  to  affidavits  of  execution  sworn  without  Ontario.  415 

Justices  in  Session,  certificate  of  proof  before,        . .         . .  419 

Justification,  affidavit  of,  by  sureties, 396 

Letters  of  administration  with  will  annexed,  affidavit  veri- 
fying copy  of, 424 

Lis  Pendens,  certificate  of,      . .                    «>         . .         . .  420 

**                       '*            order  vacating,           . .         . .  421 

•*                order  vacating, 420 

Map,  see  Plan, 

Memorandum  on  plan  by  party  filing  plan.  . .         . .         . .  430 

Memorial  of  Deed, 425 
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Memorial  of  endorsed  Instrament, 427 

**  mortgage,        4^ 

'*  **        affidaTit  sccompanying,  deed  and,   • .  425 

"  wiU 426 

**  '*    affidavit  aooompanying, 427 

Minnte  of  Begistration, 899 

Mortgage,  certificate  of  discharge  of,  (general  form),        ..  899 

'*  **  by  purchaser  at  Sheriff's  sale,     . .  428 

*•  ••  by  Sheriff,  Baili£f,  &c 899 

'*        memorial  of, . .  426 

"  **  affidavit  accompanying,  . .  425 

Notice  disputing  validity  of  original  registered  Instrument,  409 

.'*     of  intention  to  use  certified  copy  of  Instrument,    ••  408 

•*    of  withdrawal  by  surety, 405 

Oath  of  Office,  Deputy  Begistrar's, 406 

Registrar's,  897 

Order  for  issue  of  subpoena  to  Registrar  (C.  L.),     . .         . .  410 

* "  (Chy.)..         ..  412 

<(    to  compel  subscribing  witness  to  make  affidavit.    . .  418 

'*    vacating  Lis  Pendens,         «  420 

•*  "  "  certificate  of 421 

Plan,  certificate  of  surveyor  on, 400-430 

*'  "        on,  when  filed  by  municipality,    ..         ..  480 

•'    memorandum  on,  by  party  filing, 480 

Power  of  Attorney,  certificate  upon  copy  of,  . .         . .  421 

Probate,  affidavit  verifying  copy  of 424 

Proof  of  execution.  County  Judge's  certificate  upon,  . .  898 

**  '*  certificate  by  Justices  in  Session  upon,  419 

Re-copying  old  Books,  affidavit  of  Registrar  on,     . .         . .  415 

•'  **  Inspector's  permit  for,    ..         ,.  414 

Registrar,  affidavit  of,  on  re-copying  old  book.        . .         . .  415 

**  affidavit  for  order  to  issue  subpoena  to  (C.L.)  409 

(Chy.)  ..  411 

"  covenant  of 896 

*'  notice  to,  of  withdrawal  by  surety,         . .         . .  405 

••  oath  of  office  by,  897 

*'  order  for  issue  of  subpoena  to  (C.L.)      . .         . .  410 

"  (Chy.)  ..  412 

**  request  to,  to  furnish  abstract, 407 

'*  **  **       certified  copies,         . .  407 

**  '*  make  searches, 406 

**  request  by,  to  Treasurer  for  payment,        . .  432 

"  subpoena  to.  (C.L.) .  410 

(Chy.) 412 

Registration,  certificate  of 898 

••  minute  of 899 

Registry  Books,  affidavit  of  Begistrar  on  re-copying.         . .  415 

*•  demand  for  delivery  of ,     ..         ,,         ..  418 

••  •*  "       (short  form),  ..  414 

••  Inspector's  order  to  re-copy  old, . .         ..  414 

'*  Inspector's  permit  to  use, 418 

**  requisition  for  new,  ..         ..         ..  418 

Bequest  by  Bailiff  to  Clerk  of  Division  Court,         . .         . .  428 

**     to  Begistrar  to  furnish  abstract,  . .         . .  407 

"  **  •'      certified  copies,      . .         . .  407 

'*  **  make  searches, 406 

••     to  Treasurer  for  new  Begistry  Books,        . .         . .  418 
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Sheriff,  oertificAte  of  disoluurge  of  mortgage  by 399 

"      deed  for  taxes 439 

Statement  of  fees,  request  to  Begistrar  for,       . .         . .  481 

8al>p<Bna  to  BegiBtrar  (C.L.) 410 

«•  "        (Chv.) 413 

«<  «*        affidaTit  for  order  for  (C.L.),..         ..  '^09 

(Chy.),        ..  411 

"        order  for,  (C.L.),         410 

(Chy.), 412 

Sabseribing  witness,  affidavit  for  order  to  compel  affidavit  by,  417 

'*  **        order  for,  to  make  affidavit,  . .  418 

*«  '<        declaration  of  absence,  death,  &o.,    . .  419 

Surety,  notice  of  withdrawal  by 406 

Taxes,  certificate  of  payment  of,        408 

•*      deed  for,        4*29 

Validity  of  original  registered  instrument,  notice  disputing,  409 

Wills,  affidavits  of  execution 415 

<«      memorial  of,        426 

M  «<  affidavit  accompanying,        . .         . .  427 

Witness,  declaration  of  absence,  death,  Ac,  of  subscribing.  419 

*'        order  to  compel  subscribing,  to  make  affidavit,  418 

"  ••  •«  ••        affidavit  for,  417 
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ABSENCE. 

of  date  in  memorial  and  inttrament,  178 

BubscribiDR  witness,  117  (see  iubscribing  witness) 

ABSTRACT  INDEX, 
completion  of,  79 
contents  of,  75 
form  of,  401, 

iustrnment  mast  be  registered  before  being  entered  in,  76 
mistakes  and  omissions  in,  77,  861 
nature  of,  77 
Registrar  liable  to  persons  injured  by  errors  in,  78 

how  far  liable.  44 

when  right  of  action  against  barred,  448 
Registrar  to  make,  75 

ABSTRACT  OF  TITLE, 

admissibility  of,  as  evidence,  56,  374 
certificate  on,  55,  374 

must  include  all  registrations  affecting  the  title,  55 

cannot  be  qualified  or  modified,  55 

mandamus  to  Registrar  to  compel  delivery  of  proper.  55 

form  of,  408 
must  contain  all  the  particulars  required  by  applictmt,  874 
confined  to  specific  parcel  of  land.  56.  373 
omission  to  include  instrument  in,  43 
not  evidence  of  patent,  55 
Registrar  to  make,  53 
request  to  Registrar  to  furnish,  56 

form  of  request,  407 

ACT  AND  WARRANT, 

under  19-29  Vic.  (Imp.),  c.  79,  may  be  registered,  211 
ACT  RESPECTING  PUBLIC  OFFICERS, 

applicable  to  Registrars,  30 
ACTION. 

by  Registrar 

against  municipality  for  fees.  71,  74.  80,  888 
for  fees  to  try  right  to  office  of  Registrar.  26.  78 
against  Registrar 
on  covenant,  41 
for  neglect  or  misconduct,  40 
liability  at  common  law,  40 
where  the  duty  is  ministerial  or  discretionary.  40 
liability  is  not  restricted  to  penalty  in  covenant,  41 
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ACTION  {continued). 

form  of  action  under  Qaebeo  Begistry  Laws  for 
neglect,  43 
for  minconduot,  50 

formerly  conviction  precedent  to  right  of  action.  51 
purchaser  with  notice  of  Registrar's  negligence  not  en- 

titled  to  damages  subsequent  to  acquiring  notice,  51 
entitled  to  notice  of  action,  42 

general  rule  as  to  notice  of  action.  42 

when  not  entitled  to.  42  « 

right  of  action  against,  when  barred,  443 

ACTUAL  NOTICE,  228  (see  Notice) 

ACTUAL  POSSESSION.  85  (see  Lease) 

ADDITION. 

of  witness  to  be  set  out  in  affidavit  of  execution.  94,  95.  96 
of  parties  and  witnesses  in  memorial,  170 

ADMINISTRATION  WITH  WILL  ANNEXED, 
grant  of.  14, 
exemplification  of,  18 
notarial  copy  of.  18 
how  registered,  158  (see  Will) 

ADMINISTRATOR,  181  (see  Executors  and  AdminUtrators) 
AFFIDAVIT. 

of  Execution,  94  et  seq. 
form  of.  398 
objects  in  requiring,  95 
should  depose  to  execution  by  grantor,  or  party  from 

whom  estate  moves,  96 
should  be  in  the  prescribed  form,  97 
statement  in,  of  place  of  execution.  94.  98 

omission  of  such  statement,  98 
witness  must  know  one  or  more  of  grantors,  98, 101, 103 
must  be  made  by  a  subscribing  witness.  101.  116 
by   different    witnesses,    where    executed    by    several 

grantors,  102 
subscribing  witness  compellable  to  make,  110  (see  Sub- 

scribinj  Witness) 
death,  absence,  or  insanity,  <tc.,  of  subscribing  witness, 

117  {see  Subsrribing  Witnen) 
must  not  contain  foreign  or  irrelevant  matter.  101 
Christian  name  of  subscribing  witness  need  not  be  in 

full.  104 
before  whom  sworn  when  made  in  Ontario,  104 

without  Ontario.  105,  106 
may  be  sworn  by  one  witness  before  another.  110 
cannot  be  sworn  before  a  party  to  the  instrument.  115 
sworn  before  notaries  and  other  officers  to  be  under 

official  seal,  lo8 
party  taking,  to  be  properly  styled,  109 
statutes  relating  to.  when  sworn  abroad.  107 
when  sworn  abroad,  prudent  to  have  endorsed  or  an> 

annexed  to  duplicate,  109 
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AFFIDAVIT  {conHnued), 

certificate  of  party  taking,  abroad  under  Beg.  Act  of 
1846.  107 
form  of,  415 
interlineations  in,  110 
jurats  to,  110 

forms  of,  416-417 
technical  objection  to,  will  not  prevail,  102 
not  necessary  that  it  should  conform  to  rules  of  oonrt, 

110 
certain  defects  in,  not  to  invalidate  registration,  108 
substantial  defects  in,  104 
provisions  in  the  Begistry  Act  respecting,  are  directory 

only,  162 
must  be  endorsed  on  or  attached  to.  instrument,  102, 109 

need  not  necessarily  be  upon  duplicate,  102, 109 
must  be  registered  at  full  length,  102 
of  a  will,  161.  162  (see  Will) 
of  instrument  other  than  a  will,  162 
of  memorial  of  deed,  171 

form  of.  425 
of  memorial  of  a  will  or  codicil,  170, 171 

form  of,  426 
dispensed  with,  when  instrument  is  under  corporate 

seal  or  seal  of  the  court,  121,  128 
includes  affirmation  or  declaration,  106 
when  affirmation  or  declaration  may  be  substituted  for, 
112,  115 
must  adhere  to  statutory  requirements,  114 
under  37  Vic.  (D.),  cap.  37.  115 
verifying  copy  of  crown  grant,  156  (see  Crown  Grant) 

form  of.  422 
verif.yiug  copy  of  letters  probate,  168  (see  Wilt) 

form  of,  424 
verifying  copy  of  letters  of  administration  with  will  annexed, 
158  (see  Will) 
form  of,  424 
of  death,  absence,  &c.,  of  subscribing  witness,  120  (see  Sub- 
scribing Witnens) 
form  of,  419 
for  order  to  compel  subscribing  witness  to  make  affidavit, 
112  (see  Subscribing  Witness) 
form  of,  417 
for  order  for  subpoena  to  Begistrar,  68  (see  Subpcsna 
forms  of,  409,  411 

AFFIBMATION, 

may  be  substituted  for  affidavit,  112,  116 

AFTBB  ACQUIBED  PBOPEBTY,  (see  Estoppel) 

AGENT,  {see  Notice) 

notice  to,  is  notice  to  the  principal,  246 

notice  to,  of  Solicitor,  is  not  notice  to  client,  249 

Begistrar.  Peputy,  or  Clerk,  cannot  act  as,  46 
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AGBEEMENT, 

for  Bale  of  lands,  18,  256 

specific  performance  of,  18 

registration  of,  confers  priority  oyer  snbseqnent  oonyej- 

ance,  266 
a  oonyeyaace  so  defectively  executed  as  not  to  pass  title 
is  eyidenoe  of,  256,  814 

and  registration  of  sach  conyeyance  is  eqniyalent 
to  registration  of.  256,  814 
to  assign  leasehold  interests,  18 

ALIMONY, 

certificate  of  Lis  Pendens  in  suit  for,  only,  181 
orders  and  .decrees  for  registration  of,  14, 125, 181 

ALPHABETICAL  INDEX, 
form  of,  402 
completion  of,  79 
object  of,  78 
omissions  or  errors  in,  66,  78 

Registrar  is  liable  to  action  for.  44 

how  far  liable,  44 

when  right  of  action  against  is  barred,  448 
to  General  Registry  Book,  61,  66 
searching,  878 

fees  for,  878 

ALTERATIONS  IN  PLANS,  846  (see  Plan) 

APPENDIXES, 

appendix  A  (forms),  408 

appendix  B  /instraments  requiring  registry).  488 

appendix  G  (tariff  of  fees).  438 

appendix  D  (table  of  statutes),  442 

APPOINTMENT, 

deed  of,  under  power,  212 

of  Registrar,  26 

of  Deputy  Registrar,  44 

to  be  in  wiiting  under  official  seal,  44 
form  of,  406 

ASSIGNEE, 

in  insolvency  is  not  a  purchaser,  214,  216 
of  mortgage.  214  (see  Mortgage) 

for  value  without  notice,  is  not  affected  by  notice  acquired 
by  grantor,  240,  328 

ASSIGNMENT, 

deeds  of.  under  Insolvency  Acts,  64.  65 

foreign,  212 
of  leases,  81  (see  Lease) 
of  leaseholds,  agreement  for,  18 
of  mortgage,  12,  179  (see  Mortgage) 
of  unpatented  land^,  2«.5 

notice  of  unregistered,  206,  288 

registration  of,  is  notice,  206 
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AS8UBANCE, 
defined,  13 
of  estatee  fail,  488 

ATTORNEY, 

notice  to,  is  notice  to  client,  246  (see  Notice) 
neglect  of,  to  register,  262  (see  Neglect  to  Regiiter) 
letter  of,  14 
power  of,  14, 182  (see  Power  of  Attorney) 

BAILIFF,  (see  Sheriff) 

certificate  of  discharge  of  mortgage  by,  198 
form  of,  899 

BANKRUPTCY, 

proceedings  in,  15 
deeds  of  assignment  in,  64 
foreign  deeds  in,  212 

BILL  IN  CHANCERY, 

certificate  of  filing,  127  (see  Lie  Pendens) 
BOND. 

defined,  18 

to  convey  lands,  9, 18 

specific  performance  of,  18 
equivalent  to  agreement  for  sale  of  lands,.  18 
of  guarantee  company  may  be   furnished    by  Registrar, 
80  et  seq 
form  of,  408 

BOOKS  OF  OFFICE,  61  (see  RegUtry  Boohe) 
BYLAW, 

altering  names  of  streets,  208 

opening  roads,  <S:c.,  on  private  property,  14,  199  et  seq 
bow  registered.  199-201 
inoperative  until  registered,  201 

CANCELLATION, 

of  fraudulent  instruments,  228 

of  voluntary  conveyances,  223  (see  Voluntary  Conveyances) 

CERTIFICATE. 

of  abstract  of  title,  65,  874 

form  of,  408 

mandamus  to  compel  Registrar  to  furnish  proper.  51 
on  certified  copy  of  registered  instrument,  56, 186 

form  of,  408,  421 
of  Chancery  proceedings,  125 

form  of,  420  (see  Chancery  Proceedings) 
of  County  Court  Judge,  on  proof  of  death,  &c.,  of  subscribing 
witness,  117,  119,  120,  144 

form  of,  398 
of  County  Court  Judge,  Mayor  or  Warden  on  Reg.  Books,  68 

form  of,  397 
of  discharge  of  mortgage,  (see  Discharge  of  Mortgage,  Cer- 

ficate  of) 
of  Judge  on  proof  of  loss  of  Registry  Books,  &c.,  858 
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CBBTIFIOATE  {continued), 

should  be  endorsed  or  attMhed  to  instntmeBt,  355 

form  of,  481 
of  Lis  Pendens,  125  (see  Li$  Pendens) 
of  payment  of  taxes.  14 

form  of,  403 
of  person  taking  affidavit  abroad,  under  Beg.  Aet  of  1846, 107 

form  of,  415 
of  proceedings  in  any  Court.  14 
of  proof  of  execution  before  Justices  in  Session,  118 

form  of  419 
of  Registrar,  must  follow  statutory  requirements,  15S 

negligent  omission.  26 

limitation  of  Begistrar'i  liability  upon,  44,  443 
of  Begistration.  144,  145 

form  of,  398 

indorsation  of,  145,  150 

at  what  time  it  should  be  endorsed,  116 

effect  of,  145,  150 

what  it  is  evidence  of,  146 

is  prima  facie  evidence  of  fact  and  date  of  registry,  154, 
155 

is  not  the  sole  or  best  evidence,  154 

evidence  of,  may  be  rebutted.  154 

is  conclusive  evidence  under  the  New  Brunswick  Beg. 
Act.  154 

unnecessary  to  prove  signature  or  office  of  person  sign- 
iug,  155 

if  qualified,  is  not  admissible  in  evidence,  151, 158 

no  fee  allowed  for,  154 
forgery  of,  is  a  felony,  365 

CERTIFIED  COPY. 

certificate  accompanying,  56, 136 

forms,  408,  421 
of  memorial  is  evidence  of  fact  of  registration,  58 
otherwise  under  the  Irish  Begistry  Acts,  174 
of  order  in  council,  157 

when  it  operates  as  a  release,  12 
of  power  of  attorney,  14, 132  (see  Power  of  Attorney) 
of  registered  instrument,  53,  56 
other  than  a  will,  136 

form  of.  421 
admissible  in  evidence,  56,  57 
to  be  furnished  upon  separation  of  counties,  &c.,  58 
notice  of  intention  to  use,  in  lieu  of  originals,  57 

form  of,  408 
notice  disputing  validity  of  original  instrument,  57 
form  of,  409 
request  to  Begistrar  to  furnish,  54 
form  of,  407 

CHANCBBY  PBOCEEDINGS,  (see  LU  Pendens) 
oertificates  of.  14,  125 

form  of,  420 
decrees,  &c. ,  affecting  lands,  127 
by  whom  signed,  Ae.,  128 
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CLERICAL  EKBOBS. 

do  not  Titiaie  registration,  108,  178,  858 

OLERK  OF  THE  PEACE, 

daplioate  covenant  of  Registrar  to  be  filed  with,  80 
to  furnish  copies  thereof  when  required,  84 

fees  for,  84 
to  furnish  certified  copies  of  certain  By-laws,  &o.,  affecting 
roads,  199,  201 

€LOUD  ON  THE  TITLE, 
removal  of,  228 

•CODICIL,  18,  166.  448  (see  Will) 

COMMISSION. 

of  Registrar  unaffected  by  removal  of  Registry  Office,  21 
Registrar  appointed  by,  26 

COMMISSIONER  OF  CROWN  LANDS. 

to  furnish  maps  and  plans  of  Towns  and  Townships,  868 
to  cause  proper  survey  and  plans  to  be  made  in  certain 

cases,  868 
attested  copies  of  plans  by,  are  evidence  of  the  originals,  865 

<!OMPANIES, 

Registry  Act  is  binding  upon  Railway,  258 

CONSIDERATION, 

is  either  good  or  valuable,  219 

necessary  to  support  priority  of  registration  must  be  valu- 
able, 220,  221 
what  is  deemed  to  be  a  valuable,  219 
adequacy  or  inadequacy  of,  219. 225 
Ulegal,  220 

must  not  be  tainted  with  fraud,  228 
unexpressed,  may  be  proved,  if  not  inconsistent,  225 
onus  of  proving,  rests  upon  him  who  claims  priority,  226 

CONSOLIDATION  OF  SECURITIES, 

defective  registration  does  not  amount  to  notice  in  cases  of. 

815 
equitable  right  of,  does  not  prejudicially  affect  purchaser 

for  value,  885 
general  rule  as  to,  884 
does  not  amount  to  **  tacking,*'  888 

CONSTRUCTIVE  NOTICE,  (see  NoHce) 

is  ineffectual  to  defeat  priority  gained  through  registration! 
280 

CONTRACT, 

every,  in  writing  affecting  lands,  may  be  registered,  11,  15 
CONVEYANCE, 

definition  of.  12 

removal  of  fraudulent  or  voluntary  conveyance.  223 

so 
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OONYEYANCER. 

Begisirar,  Deputy  Beglstrar   and  Clerks  prohibited   front 
actiDg  as,  46 

COPIES,  56  (see  Certified  Copiei) 
CORPORATION, 
Municipal^ 

Registry  Act  is  binding  upon,  258 

recovery  of  fees  against,  by  Registrar.  382  (see  Fees) 
Seal  of 

registration  of  instrument  under,  signed  by  Seoreiaiyr 
<S:o.,  121 

eflfeot  of  affixing,  121 

must  be  properly  affixed,  1?1 

what  is  a  sufficient  affixing  of,  122 

affixing,  dispenses  with  affidavit  of  execution,  ISl,  123 

requisites  to  validity  of  deed  under,  122 

proof  of,  123 

should  be  attested.  123,  124 

certificates  of  discharge  of  mortgage  under,  124 

deed  under,  must  be  signed,  122, 123 

COSTS, 

of  proving  original  instrument,  57 

of  application  to  alter  or  amend  plans,  (fee,  346 

of  searches,  &o.,  allowed  upon  taxation  in  suits,  872 

COUNTY, 

interpretation  of,  19 

establishment  of  Registry  Offices  in,  20,  21 

Refristry  Office  to  be  established  in  every  new.  20 

COUNTY  CROWN  ATTORNEY. 

to  proceed,  at  Inspector's  request,  against  persons  negleotiug 
to  file  plans,  393 

COUNTY  COUNCILS. 

must  erect  and  maintain  Registry  Office  vaults,  &c.,  22 
mandamus  against,  to  enforce  duties  of,  23.  24 
not  liable  for  rent,  if  ihey  neglect  to  provide  Registry  Offi 
oes,  &c.,  23 

COUNTY  JUDGE, 

certificate  of.  upon  proof  of  death,  <fec.,  of  subaoribing  wit- 
ness, 117,119.  120 
form  of.  398 
certificate  upon  Registry  Book,  68 
form  of,  397 
COURT, 

seal  of,  affixed  to  written  instrument,  dispenses  with  affi- 
davit of  execution.  121 

COVENANT. 

action  upon,  41 
where  joint  and  several,  41 
of  Registrar  and  his  sureties,  30 
form  of.  396 
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COy£NANT  (conHnutdj, 

duplicates  to  be  transmitted  to  Provincial  Secretary  and 
Clerk  of  the  Peace.  30 
copies  of  may  be  obtained.  S4 
release  of,  211 
registration    of,    does  not  extend  it  beyond  its  original 

import,  86,  258 
to  renew  lease,  83,  86  (see  LeaMe) 

CROWN  GRANTS, 

no  provision  for  registration  of,  before  January  1st,  1866, 

11.  166 
list  of,  to  be  famished  to  the  Registrar  by  the  Provincial 

Secretary,  11.  363 
what  instruments  can  be  registered  prior  to  issue  of,  157, 

205,206 
registration  of  will  of  nominee  or  assignee  before  issue  of,  206 
other  instruments  must  be  filed  in  Crown  Land  Offices,  157 

they  must  be  unconditional,  157 
manner  of  registering,  156 
affidavit  verifying  copy  of,  157 

form  of  422 
exemplification  of,  156,  157 
abstract  of  title  is  not  evidence  of,  55 

DAMAGES, 

liability  of  Registrar  and  sureties  to  action  for,  40  (see  Reg^ 
Utrar) 

DATE. 

absence  of,  in  memorial  and  instrument,  178 

two  or  more  instruments  afifeoting  same  lands  registered 

upon  the  same,  152, 158,  824 
of  registration,  endorsed  certificate  is  evidence  of,  154, 155 

DEATH, 

of  subscribing  witness,  117  (see  Subscribing  Witnesi) 
of  Testator.  166  (see  Will) 

DECLARATION. 

of  death,  tftc,  of  subscribing  witness,  117  (see  Subscribing 

Witness) 
of  Registrar  on  re-copying  old  Registry  Book,  75  (see  RcgU' 

trar) 
or  affirmation  may  be  substituted  for  affidavit,  112. 115 

DECREE, 

for  alimony,  registration  of,  14,  125, 131 

for  foreclosure,  registration  of,  14, 127 

in  Chancery,  for  registration  of,  127 

how  far  person  is  bound  by  registration  of,  131 

removal  of  registered,  181  (see  Lis  Pendens) 

DEDICATION, 

of  streets,  ^c,  849  (see  Plan) 
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DEBD,  (see  Imtrument) 

from  Sheriff.  15,  281.  289  (see  Sheriff) 
from  Treasurer.  281  (see  Taxes) 
unsigned,  not  capable  of  registration,  9T.  128 
volontary,  220  (see  Volvntary  dmveyanee) 

DEFECTIVE  CONVEYANCE,  (see  RegUtratum) 

Registrar  must  register,  if  property  aatfaenticated,  151 
registration  of.  256.  314,  822 

DEFECTIVE  REGISTRATION, 

amounts  to  notice,  314 

except  in  the  case  of  consolidation  of  securities,  315 

Regi^ar  prohibited  from  registering  in  future  upon  defee- 
tive  proof,  315 

retrospective  effect  of  the  79th  section  as  to,  316.  BIA 

how  far  cured,  855,  357 

Registry  Act  of  1846,  was  imperative  in  its  requirements,  8fi6 

the  Irish  Registry  Act  is  mandatory  as  to  proof  for  regis- 
tration. 857 

of  certificate  of  discharge  of  mortgage.  182 

clerical  errors  and  formal  omissions,  173^  358 

retrospective  effect  of  the  87th  section  in  respect  to,  358 

relating  to  unincorporated  villages.  63.  359 

prior  to  Maroh^  29th,  1873,  is  not  void,  for  any  defect  in 
proof,  35J> 

xemedial  effect  of  the  88th  section  in  regard  to,  860 

caused  through  the  absence  of  proper  certificates  or  entries, 
860 

DELIVERY. 

registration  amounts  to,  257 

of  Registry  Books,  72  (see  Regisfrar^RegUtry  Books) 

DEPOSIT  OF  TITLE  DEEDS, 

writing  aooompanying,  is  capable  of  registration.  12 

DEPUTY  RBOISTRAR, 

included  in  the  word  "  Registrar,'*  25 
appointment  of,  44 

by  Registrar,  44,  46 

must  be  in  writing  under  ofi&cial  seal,  44 

form  of.  406 
duties  of,  44 

must  make  oath  of  offiee,  46 
form  of,  406 

attendance  at  office,  52,  58 

must  account  to  Registrar  for  fees  of  office,  45 

upon  death  or  removal  of  Registrar,  44 
disabilities  ol. 

eannot  make  a  deputy,  45 

cannot  produce  registered  document,  upon  subponiA 
wltbottt  permiesion,  59 
liability  of, 

is  not  responsible  for  nei^eet  of  duties  exoept  to  Regis- 
trar, 40 

while  executing  office  of  Registrar,  50 
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DBPUTT  BEGI^TBAR  {canHnned), 
may  be  indioted  for  miademeanmr.  45 

even  after  dismissal  from  office,  45 

jointly  indictable  witb  Registrar,  45 
the  Begistrar  is  liable  for  the  acts  of  the,  40, 41 
lemoYid  of,  44 

DESCBIPTION  OF  LANDS, 

absence  of  local  or  specidc,  in  instrament,  61,  68,  65,  S79 

in  memorial,  170 

in  partial  discharge  of  mortgage,  188 

accompanying  list  of  Crown  Grants,  868 

DISOHABGE, 
defined.  13 

DISOHABGE  OF  MORTGAGE.  Obbtifioatb  of 
under  former  Registry  Acts,  178 
how  registered,  177 
form  of,  899 
omisaions  in,  185, 187 
alteration  of  date  in,  after  execation,  187 
entry  in  Registry  Book  is  evidence  of  due  form  of,  184 
mast  be  executed  in  the  presence  of  one  witness,  177 
ftven  if  executed  under  corporate  seal,  124 

addition,  &o.,  of  witness  need  not  appear  in  attes- 
tation clause,  198 
separate,  required  for  each  mortgage  to  be  discharged.  185 
efficacy  of,  is  derived  from  its  entry  and  registration,  177f  188 
upon  bein^  registered  operates  as  a  re-conveyance,  12, 177, 182 
notwithstanding  proof  is  defective,  182 
or  executed  after  default  in  payment.  184 
takes  effect  from  the  date  of  registry,  182 
Registrar's  certificate  on  mortgage  of  discharge  entered 

is  evidence  of  re-conveyance,  184 
is  not  an  estoppel  as  to  fact  of  payment,  188 
prior  to  registration  is  only  evidence  of  payment,  12, 18, 188 

and  the  mortgagee  retains  the  legal  estate,  185 
morl^age  must  be  registered,  178 

if  unregistered,  mortgagee  must  re-eonvey,  179 
English  practice  as  to  discharging  unregistered  mort- 
gage, 178 
who  are  entitled  to  receive  mortgage  moneys  and  discharge 

mortgages,  180 
by  agent  under  power  of  attorney,  188 
by  assignee  of  mortgafte,  177 

assignment  as  well  as  mortgage  must  be  tegistered,  179, 

180 
if  unregistered,  assignee  must  either  register  or  re-con- 
vey, 180 
mortgagee  cannot  in  such  case  execute  certificate 
of  discharge,  180 
by  Baififf,  198  (see  SheHff) 
how  executed.  197 
form  of,  899 
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DISCHARGE  OP  MORTGAGE.  Cebtificate  of  (eoit/fnkri). 
reqaest  of,  to  Division  Court  Clerk  to  attaeh  seal  of 
Court,  19a>f  97 
form  of,  428 
has  no  power  to  ezeonte  re-conveyance  in  liea  ol.  IW 
only  operates  as  a  re-conveyanoe  where  all  the  mortgage 
monejTs  are  paid,  197 
by  oorporation,  124 
by  exeoaturs  and  administrators,  181 
by  one  of  several,  181 
foreign,  181 
by  married  woman.  191 
form  of,  399 
statnt^  relating  to,  191 
jointly  ezecated  with  husband.  191,  192 
what  amounts  to  a  joint  execution.  192 
order  dispensing  with  consent  of  husband,  192 
executed  prior  to  Deo.  19, 1868,  confirmed.  193 
by  Sheriff,  193 

how  executed.  197 

form  of,  399 
no  power  to  execute  a  re- conveyance  in  lieu  of,  197 
only  operates  as  a  reconveyance  when  all  mortgage 
moneys  paid.  197 
will  be  inoperative  if  taken  under  misapprehension  of 
rights,  185, 195 
where  the  legal  estate  does  not  pass,  185 
where  improper  form  of  certificate  is  adopted,  186, 
196 
when  a  re-conveyance  will  be  presumed  in  the  aboenea 

of,  188 
registration  of  mortgage  in  full  protects  the  mortgagor 

in  taking,  187 
of  leaseholds. 

Registry  Act  does  not  apply  to  disharge  of  mortgages 

of  leasehold  interests,  444 
on  payment  of  same,  mortgagee  must  execute,  re- 
assignment. &o. ,  444 
to  purchaser  of  mortgagor's  interest  at  SheriiTs  Sale, 
188,  194,  196 
form  of.  428 

when  same  will  be  inoperative*.  195 
partial,  188 

description  of  lauds  in,  188 
statement  of  amount  in,  188 
caution  to  be  observed  in  executing,  189 
action  against  person  executing,  188 

DIVISION  COURT. 

penalty  for  refusal  or  neglect  to  register  plans,  reooverabla 

in.  338.  351 
Clerk  of,  requisition  to  by  Bailiff,  193.  197 
form  of  428 
DUPLICATES, 

registration  through,  143,  145 
must  be  compared  by  Registrar.  150^ 
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©UTIBS, 

of  Deputy  Registrar,  44  (see  Depvty  Registrar) 
of  Inspector,  891  (see  Inspector  of  Registry  Offices) 
of  Registrar,  44  (see  Registrar) 

EJECTMENT. 

when  defendant  in.  is  estopped  from  denying  the  registered 

title  of  plaintiff,  258 
registration  of  plaintiff's  deed  after  bringing,  445 

BNDORSATION, 

of  instracnents  with  certificate  of  registration,  145,  150,  154 
is  prima  facie  evidence  of  registration  and  exeontion  of 
same,  145 
evidence  in  action  of  ejectment.  146 
presumption  that  party  signing  is  the  Registrar,  146 
at  what  time  endorsement  should  be  made,  147 
under  Quebec  Registry  Laws  certificate  may  be  attach- 
ed, 147 
is  evidence  where  Registry  Books  are  lost,  858 
of  affidavit  of  execution  oi  instrument,  102,  109 
of  certificate  of    party  taking  affidavit  abroad  under 

Reg.  Act  of  1846,  107 
of  certificate  by  County  Court  Judge  on  proof  of  execu- 
tion in  certain  cases,  117,  120 
of  certificate  by  Chairman  of  Ju-^tices  in  Session,  117 
of  certificate  of  Judge  in  case  of  loss  of  Registry  Books, 
353,  855 
of  order  dispensing  with  consent  of  husband.  192 

ENDORSED  DEED, 

memorial  of,  174 

form  of,  427 

ENROLMENTS, 

Statute  of,  a 
ENTRY. 

omission  of,  in  Indexes,  66,  77,  78,  361 

registration  number  of  an  instrument  is  evidence  of,  153,824 

Registry  Book  is  evidence  of.  153 

EQUITABLE  INCUMBRANCES. 

invalid  as  against  registered  instruments,  824,  829 
meaning  of  terra,  **  same  party,  his  heirs  or  assigns,"  330 
notice  of  defeats,  priority  of  registration.  238.  828,  829 
rights  of,  259 

EQUITABLE  MORTGAGES.  12,  326,  327 

ERECTION  OF  REGISTRY  OFFICES,  22  (see  County  Cotm^ 
cUs-'Registry  Offices) 

ERRORS, 

clerical,  do  not  vitiate  registration,  108, 173,  358 

in  abstract  index.  77.  361 

in  abstract  of  title,  43 

in  alphabetical  index,  66,  78 

Registrar  liable  to  damages  caused  by,  44 
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ESTABLISHMENT  OF  BEGISTRY  OFPICBS,  (see  lUaigirk 

Offices)  ^ 

ESTOPPEL, 

discharge  of  mortgage  is  not  an  eetoppd  as  to  ftust  of  oay. 
ment,  183  *^ 

EVIDENOE. 

of  entry,  Registry  Book  is,  153 
abstract  of  title.  admissibUity  of,  m,  56,  374 
of  exeoation  ot  instrument.  94  (see  Affidavit) 
of  patent,  abstraot  of  title  is  not,  55 

exemplification  or  certified  copies  of  registered  iiistnunenta 
may  be  given  in»  ^,  57 
notice  ol  intention  to  ose  oerttfied  copies  as,  57 

form  of,  409 
notiof  dispoting  validii^  of  original  iastranent,  57 
form  of,  409 
of  registrai^n.  cer^fioate  of  registratsoD  is,  145-150 

qnalified  certificate  is  noi,  151 
of  memorial,  169  (see  Memorial) 
of  power  of  attorney,  196  (see  Power  of  Aitome^) 

EXECUTION, 

creditor  is  not »  parohaser  wiihia  ihe  a««,  916, 199 
against  lands,  289  et  seq.  (see  Sheriff) 
of  instruments.  94  et.  seq.  (see  Affidavit) 

EXECUTORS  AND  ADMINISTRATORS, 
assignment  of  mortgage  by,  181,  188 

need  not  state  tlieir  acting  in  that  oapadty,  188 
4i8«haige  of  mortgage  by,  181,  182  (see  Diuharge  of  Mort^ 

gage) 
foreign,  cannot  act  in  this  Prorinoe,  181 

EXEMPLIFICATION, 

of  Crown  Grant,  156. 167  (see  Crown  GrofU) 
of  letters  of  administration  with  will  annexed,  18,  158.  160 
of  registered  instruments,  56,  57  (see  Evidence) 
FALSE  SWEARING, 
to  be  perjury,  865 
FEES, 

abstract  of  title,  878 
figures  in.  how  charged,  881 
affidavits,  378 

entries  in  different  townships,  148,  868,  370 
certificates.  876 
certified  copies.  376 

certificates,  of  discharge  of  mortgage,  381 
payment  of  taxes.  381 
other  certificates,  381 
making  copies  of  memorials,  instruments  and  statementa 

from  another  county,  74,  377 
entering  lots  under  sec.  35,  378 
exhibiting  original  instruments,  378 
plans,  380 


FBB8,  (0Ofiiifiii0(i), 
filing  plans,  876 

inspection  of  abstract  index,  872 
for  registration  generally,  867 
searching  abstract  index,  871 

alphabetical  index.  878 

titles,  871 

general,  871 

regnlaled  hj  nmnbeir  of  references,  not  entries,  872 
recopyiDg  old  books,  Ao„  877,  882 

statements  famished  upon  separation  of  eonnties,  69,  71( 
74. 877 

Inspector's  order  a  pre-requlsite  to  recovery  of,  877 
statement  of .  to  be  fnmtsbed  by  Registrar  to  applicant,  882 

form  of  request  for,  481 
Begitirar  is  not  sortttled  to  noiioe  on  refosal,  42.  882 
table  of,  to  be  posted  np.  882 
tabulated  aiatemeat  of,  870  (see  Appendix  C) 
surplus,  application  of,  887 

action  against  Begistrar  for  not  paying  over,  888 
must  be  tendered  to  Registrar  for  servkes,  64 
payable  before  registration,  884 

prepayment  may  be  waived,  884 

in  Uen  exists  upon  instrameat  for  non- payment  of ,  884 
recovery  of  from  municipal  corporations,  882 

effect  of  inspector's  certificate,  888 

proof  of  demand  and  refusal,  388 

request  should  be  in  writing.  884 

form  of.  482  ^ 

action  for.  to  try  right  to  office  of  Registrar,  26,  78 
Begistrar  cannot  sue  for,  where  not  expressly  provided  for, 

867 
for  registrations  under  other  Statutes,  870  (see  Appendix^ 
BandC) 

restricted  to  fees  prescribed  by  such  Statutes,  870, 488 

except  where  the  instruinentb  do  not  conform  thereto, 
871,488 
Registrar  mast  keep  an  account  and  make  returns  of,  886 
to  Registrar  for  attendance  upon  subpcana.  69 
Solicitor  is  not  bound  to  advance,  to  register  client's  instra* 

ments.  885 
disbursements  for.  allowed  upon  taxation  of  costs  in  suit,  872 

FILING,  (see  Plan) 

plan,  887 
FORECLOSURE, 

decrees  for,  11, 127 

certificate  of  filing  of  bill  for,  need  not  be  registered.  14, 
127,  129 

FOREIGN, 

country,  affidavits  sworn  in,  106.  106  (see  Affidavit) 
deed  of  insolvency,  212 
executor  or  administrator,  181 

FOROINO, 

certificate,  affidavits,  &c.,  to  be  felony,  866 
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FOBMS,  {BQe  Index  of  Fomu) 

appendix  of,  406 
FRAUDULENT  CONVEYANCE. 

registration  of.  confers  no  priority,  252.  253 

removal  of.  223 

onregistered  instrament  adjudged  a,  against  purehaaer  fo 
valae,  &c.,  204 

FBAUDULENT  PRACTICES. 

by  Registrar,  41,  50 
FURTHER  CHARGE, 

regintration  of,  211,  212 

notice  of  prior  mortgage  is  not  notice  of,  238 

GENERAL  DESCRIPTION  OF  LANDS, 
in  instrament,  61,  63-65.  279 
in  memorial,  170 

GENERAL  REGISTRY  BOOK,  61,  63,  65  (see  Re^try  Book*) 
alphabetical  index  to,  66 

GRANT, 

from  the  Crown,  11,  166  (see  Crown  Grant) 
of  letters  of  administration.   14,  158  (see  AdministraUom 
with  IViU  annexed) 

GRANTOR, 

execntion  by  the,  most  be  shewn  in  affidavit  of  execntion,  96 
GRASS, 

sale  of,  is  an  interest  in  lands,  16 

GROWING  TIMBER,  16. 17,  307  (see  Timber) 

GUARANTEE  BOND, 

may  be  given  by  Registrar,  30 
form  of,  403 

HOLIDAYS. 

allowed  to  Registrar.  52,  53 

no  instrament  can  be  registered  thereon,  52,  53 

interpretation  of  word  *' holiday,"  53 

HOURS  OF  ATTENDANCE, 
regulated,  52 
instraments  cannot  be  received  except  within  the.  52.  58 

HUSBAND. 

jointly  executing  discharge  of  mortgage  to  his  wife,  191 
order  dispensing  with  execution  of  instrument  by,  may  be 
registered,  192 

INCONSISTENT  CONVEYANCES, 

by  same  grantor,  264 
INDEX,  (see  Abstract  Index^Alphahetieal  Index) 

of  forms,  446 
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INDICTMENT, 

lies  against  Deputy  Registrar  after  remoyal,  45 
joint,  will  lie  against  Registrar  and  Deputy,  45 

••  INEVITABLE  DIFFICULTY." 

what  is,  and  what  is  not,  272  et  seq.  (see  WilU) 
INFANCY, 

does  not  prevent  registration  by  devisee,  <to.,  272  (see  Will) 

INFORMATION, 

of  quo  warranto  for  office  of  Registrar,  26 
INSANITY, 

of  snbsoribing  witness,  117  (see  Subscribing  Witneu 

of  devisee,  <to.,  272  (see  Will) 

INSOLVENCY. 

deed  of  assignment  in,  64.  65 
foreign  deed  in,  212 
proceedings  in,  15 

INSPECTOR  OP  REGISTRY  OFFICES, 
appointment  of,  890 
importance  of  appointment  of,  390 
satisfactory  working  of  system  of  inspection,  890 
may  permit  several  Registry  Books  to  be  in  use  at  once,  62 

form  of  permit,  418 
may  order  old  Registry  Books  to  be  re-copied,  74.  75 

form  of  order,  414 
dutie$  of, 

to  inspect  buildings,  391 

to  see  that  proper  books  are  provided.  891 

to  ascertain  that  Registry  Offices  are  kept  open,  891 

to  settle  upon  device  of  official  seals,  892 

to  inspect  new  indexes,  Ac,  302 

to  see  that  proper  plans  are  filed.  898 

to  instruct  County  Crowtf  Attorney  to  proceed  against 
persons  neglecting  to  file  plans.  898 

to  report  upon  vacancies  in  office  of  Registrar  and 
Deputy,  393 

to  instruct  Registrars  in  their  duties,  if  required,  894 

to  ascertain  sufficiency  of  sureties,  394 

to  require  new  recognizances,  38 

to  report  to  the  Lt.-Qovemor,  894 
salary  of,  895 

INSTRUMENT,  (see  DeetU—RegUtration) 
interpretation  of  word,  11 
when  to  be  deemed  registered,  79,  167 
what  may  be  registered,  11, 16.  81 
executed  in  England,  though  unstamped,  can  be  registered 

here.  443 
registration  of,  other  than  wills,  in  several  Registry  Offloea, 
186 
at  full  length.  148 
in  two  or  more  parts,  145 

endorsation  of  certificate  on  each  part,  145 
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INSTRUMENT,  (see  Deedi—RegUtration)  (continued), 
afleoiing  lots  in  different  looalities,  147 
affecting  Unds  sita0te  in  different  counties,  148 
not  requiring  registry,  88,  167.  812 
is  notice.  281,  802,  804, 806 
required  to  be  registered  tinder  certain  Statutes,  488 
must  be  copied  in  the  proper  Registry  Book,  180 
must  be  entered  in  the  proper  Registry  Office,  818 
must  be  enter«»d  in  consecutive  order.  162 
and  be  numbered,  166 

registration  number  of,  is  evidence  of  its  entry,  168 
how  to  be  registered,  166 
.    must  itself  be  registered.  209 
endorsation  of  certificate  of  registration  upon,  146, 160 
recitals  in.  relating  to  an  unregistered  instrument,  209 
every,  in  chain  of  title  must  be  registered.  88, 218.  264, 810 
claiming  priority  most  be  executed  by  person  having  title  ai 
time  of  execution,  ^2,  266 
by  a  stranger  to  the  title,  268 
by  grantor  after  title  has  passed  by  a  prior  ecmveyanoe, 

268 
by  heir  at  law  without  notice  of  transfer  by  ancestor,  258 
by  assignee  in  insolvency,  after  prior  bona  fide  transfer 

by  insolvent,  264 
executed  before  Jan.  1, 1866,  registration  of.  how  made, 
167 
proof  of  such  registration,  169,  (see  M^moriati 
proof  of  registration  of,  since  that  date,  94  (see  proof  for 

regiitration — A  ffidavit) 
the  Registry  Act  contemplates  registration  of  erery, 

16.81 
but  unsigned  deed  is  incapable  of  registration,  97 

INTERPRETATION  CLAUSE,  11  et  seq. 

JUDGE. 

to  grant  certificate  upon  proof  of  loss  of  Registry  Books, 

&c.,  868,  866 
of  County  Court  to  grant  certificate  upon  proof  of  death, 

Ao.,  of  witness,  117, 119.  120 

JUDGMENT  CREDITOR. 

is  not  a  purchaser  within  the  Registry  Act,  216 

JURATS, 

to  affidavits,  110 
forms  of,  416-417 

JUSTIFICATION. 

affidavit  of  sureties.  80 
forms  of,  896,  406 

LACHES,  261  (see  Neglect  to  Regieter) 

LAND. 

interpretation  of  word,  16 
assignment  of  unpatented,  206 
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LANE, 

dedication  of,  by  filing  plan,  849,  850 

LEASE, 

what  leases  are  within  the  Benstry  Aot,  18,  82 

registration  of,  18,  89  * 

creation  and  omnmenoement  of  term,  88 

extension  (rf  term  by  renewal  or  covenant  to  renew,  88,  86 

toties  qnoties  covenant  is  not  within  the  exception,  65 

**  actnai  possession  **  most  go  along  with  unregistered,  85 

nature  of  the  **  actual  possession, **  90 

does  not  extend  to  lease  in  future,  85 

should  be  oontinnous,  98 

when  lessee  should  be  in  possession  under  the  lease,91. 93 
equitable  terms,  86 
in  futnro,  87 

must  be  vegintered  in  aH  oases  where  term  exceeds  7  Jyears,  98 
neglect  to  register,  88 
notice  of  unregistered,  89 

recital  of  unregistered  lease   in  conveyance  how    far 
notice  thereof,  90 
by  mortgagor,  subsequent  to  execution  of  mortgage.  237, 809 

leasee  of  mortgagor  is  bound  by  prior  registry  of  mort- 
gage, 309 
assignment  of,  87 

agreement  for,  18 

registration  of  the  assignment  is  not  a  registration  of 
the,  88 

LEASEHOLD  INTERESTS, 

agreement  for  assignment  of,  18 

mortgage  of.  when  satisfied,  must  be  discharged  by  reassign- 
ment or  deed  of  release,  444 
the  Registry  Act  does  not  apply  to  mortgage  of,  444 

LEGACY  CHABGKD  UPON  LAND, 

assignment  of,  under  English  Registry  Aet,  17 
is  capable  of  registration,  18 

LEGAL  ESTATE. 

is  transferred  by  the  mortgage  to  the  mortgagee,  177 

is  retained  by  the  mortgagee  until  discharge  or  re-eonvey- 

ance,  185 
to  be  a  purchaser  within  the  Registry  Act  one  must  be  pos- 
sessed of  the,  218 

LETTERS, 

accompanying  deposit  of  title  deeds  may  be  registered,  12 
of  administration  with  will  annexed.  158  (see  Will) 
of  administration,  production  of.  is  evidence  of  intestacy,  281 
of  attorney,  14 

LUBILITY, 

of  Deputy  Registrar,  40  (see  D^upy  R^giiUrar) 
of  Registrar  and  sureties,  90|  40^  50  (see  RegiMtrar 
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LIEN, 

defined,  325 

equitable,  is  not  valid  ^against  a  registered  instmrnent  bj 
same  party,  &o..  8^ 
notice  of,  328 
vendor's,  for  unpaid  pnrolMtse  money.  325 

has  priority  over  a  judgment  creditor.  325,  326 
notice  of.  329 
Begistrar  has  no.  upon  instruments  for  nonpayment  of  lees, 
443 
of  Mutual  Insurance  Companies,  abolished,  265,  445 

LIEUTENANT  GOVERNOR. 

appointment  of  Registrar,  by.  26 
Registrar  to  make  returns  to,  386 
Inspector  to  report  to,  894.  395 

LIMITATION, 

of  Registrar's  liability  for  loss  from  errors  or  omission,  44 

on  erroneous  certificate,  44 
of  right  of  action  agaiust  Registrar,  when  barred.  443 
of  sureties'  liability  to  amount  of  penalty  in  the  Bond,  41 

LIS  PENDENS. 

doctrine  of,  125 

is  not  constructive  notice,  126 

certificate  of,  must  be  filed,  14,  127 

except  in  foreclosure  sur.ts,  14,  127,  129 

form  of,  420 

effect  of  registering,  128 

extends  only  to  the  rights  involved  in  the  the  suit, 

128 
does  not  affect  one  with  fraud,  129 
how  far  a  person  is  bound  thereby,  131 
conveyance  taken  pendente  lite  is  not  void,  129 
when  effect  of,  ceases,  129 
vacation  of,  129,  130, 132 

form  of  order  vacating,  420 
form  of  certificate  of  order,  421 
registration  of  decree  dismissing  bill,  180,  181 
in  common  law  suits,  130 
in  alimony  cases,  131 

LIST  OF  INSTRUMENTS. 

to  be  registered  under  various  Statutes.  433 
LOCAL  DESCRIPTION, 

absence  of,  in  instruments,  61,  63-65.  279 
in  memorials,  170 

LOSS. 

arising  from  neglect,  (tc,  liability  of  Registrar  for,  40 
of  Registry  Books,  (see  Re-regUtration) 

LUNACY, 

proceedings  in,  15 

of  subscribing  witness,  117  (see  Suhtcribing  Witne$$) 
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MANDAMUS, 

to  County  Counoil  to  erect  Registry  Offices,  &o.,  28,  24 
to  Begistrar  to  discharge  duties  of  his  office,  51 
to  deliver  np  instromentB,  60,  864,  865 
registry  books,  78 
to  subscribing  witness  to  make  affidavit  of  execution,  111 

MANNER  OP  REGISTERING,    (see  Instrument-Registration) 
instrument  to  be  registered  in  full,  148 
of  instruments  executed  before  Jan.  Ist,  1866,  167  (see  Me- 
morial) 
delivery  of  instruments  to  Registrar,  144 
what  certificates  are  to  be  registered  in  full,  144 
instruments  in  two  or  more  parts,  145 

relating  to  several  lots  in  different  localities,  147 
affecting  lands  in  more  than  one  county,  148 

MAP,  887  (see  Plan) 

MARGINAL  ENTRIES, 

to  be  made  by  Registrar,  155 

of  discharge  of  registered  mortgage,  177 

omission  of.  860,  861 

MARRIED  WOMEN, 

certificate  of  discharge  of  mortgage  by,  8,  191  et  seq, 
order  dispensing  with  concurrence  of  husband.  192 

MECHANICS'  LIEN, 

person  entitled  to,  and  registering  statement  is  a  purchaser 
within  the  Registry  Act,  215 

MEMORIAL. 

registration  through,  prior  to  Jan.  let.,  1866,  169 

to  be  written  or  printed,  169 

forms  of,  425,426 

contents  of,  170 

description  of  lands  in,  170 

registration  confioed  to  the  lands  mentioned  in,  175 

by  wbom  executed,  170 

affidavit  accompanying,  170,  171 

form  of,  4*^5 
how  proof  made.  170 
variance  between  instrument  and,  178 
absence  of  date  in,  178 
material  omissions  in,  178, 174 
clerical  errors  in.  178, 174 
who  must  be  the  witness  to,  175 
certified  copy  of,  is  evidence  of  fact  of  registry,  58, 
of  discharged  mortgage,  is  evidence  of  puch  mortgage,  444 
of  instrument  endorsed  upon  another,  174 

form  of,  427 
of  power  of  attorney,  170 
of  will,  159,  170 

form  of,  426 

form  of  affidavit  accompanying,  427 


4T2  OENEBAL  imOEX. 

MINUTE  OP  REGISTRATION, 
form  of,  899 

MISCONDUCT. 

Registrar  and  his  tareties  liable  for  loss  caused  bj,  40 

MISDEMEANOR, 

Registrar  and  Deputy  jointly  indictable  for,  45 
Deputy  is  indictable  for,  although  after  dismissal,  45 

MONEY, 

order  for  payment  of,  out  of  rents,  can  be  registered,  18 

MORTGAGE. 

definition  of.  12 

writing  accompanying  deposit  of  title  deeds  by  way  of,  12 
equitable,  12,  826,  327 
of  unpatented  lands,  205 

to  secure  unpaid  purchase  money,  260,  290  et  seq. 
founded  upon  a  past  consideration,  218 
registration  of,  protects  equitable  title  of  mortgagor,  268 
at  full  length  protects  mortgagor  in  obtaining  discharge 
of,  187 
unregistered,  is  good  inter  partes  and  claimants  under  them, 

263 
foreclosure  of,  no  certificate  of  lis  pendens  need  beregtstered, 

14, 127,  129 
transfers  legal  estate  to  mortgagee,  177 
until  discharge  of,  or  reconyeyance  mortgagee  retains  the 

legal  estate,  183,  185 
memorial  of,  executed  prior   to  Jan.  Ist,   1866,  169   (see 
Memorial) 
discharged,  is  evidence  of  such  mortgage.  444 
of  leaseholds.  444 

when  satisfied  are  discharged  by  re-assignment,  <ftc.,  444 
assignment  of,  12 

operative  words  of,  448 

must  be  under  seal,  443 

should  be  registered  to  protect  the  assignee,  445 

registration  of  is  not  notice  to  the  mortgagor,  808, 809 

but  is  notice  of  his  transferrer  809 
must  be  registered  to  enable  assignee  to  discharge,  179 

180 
if  unregistered  assignee  must  re-convey,  180 
with  notice  of  fraud  in  mortgage,  237 
by  executors  and  administrators,  180,  181 

need  not  state  that  they  execute  in  that  capacity,  182 
by  foreign  executor  or  administrator  is  invalid.  181 
assignee  of,  is  a  purchaser,  214 
to  what  extent,  217 

MORTGAGEE, 

is  a  purchaser  within  the  Registry  Act,  214 
is  a  transferee  of  the  legal  estate,  177 
retains  the  legal  estate  until  discharge  or  re-conveyanoe,  188, 
185 


MbRTGAGOR. 

the  equitable  rights  of,  are  protected  by  registry  of  mortgage 

168 
the  lessee  of,  is  boand  by  the  prior  registry  of  mortgage,  309 

MORTMAIN,  Statotbs  of, 

registration  in  Registry  Office,   renders  deed  valid  nnder, 
without  enrolment.  257 

MUNICIPALITY, 

liabilityfto  Registrar  for  certain  fees,  883 

proof  of  demand  of  and  refusal  by,  383 

when  required  to  make  surveys  and  register  plans,  850 

MUNICIPAL  CORPORATIONS, 

Registry  Law  is  binding  upon,  208,  258 

MUNICIPATi  ROAD  BY-LAWS,  (see  By-lawi) 

MUTUAL  INSURANCE  COMPANIES. 

formerly  registration  was  not  necessary  to  preserve  their 
Uen,  265,  445 

NAMES,  / 

alphabetical  index  of.  78 

omission  to  enter  in,  66,  78 
alphabetical  index  of,  to  General  Registry  Book,  61 

omisgion  to  enter  In,  66 
index  of.  to  be  furnished  by  the  Registrar  on  separation  o 

counties.  69,  70 
of  parties  in  abstract  index,  75 

Registrar  must  enter,  76,  77 
of  parties  and  witnesses  in  memorial,  170 
of  witness  in  affidavit  of  execution,  94,  95 

need  not  necessarily  be  set  out  in  full,  103,  104 

NEGLECT. 

of  duties  by  Registrar,  40  et  seq.  (see  RegUirar) 

of  County  Council  to  provide  liegistry  Office,  <fcc.,  23 

of  owner  to  register  plan,  338 

of  owner  to  sign  plan.  343 

of  municipality  to  make  survey  and  register  plan,  351  • 

of  surveyor  to  certify  to  plan,  343 

NEGLECT  TO  REGISTER, 

postpones  or  defeats  prior  instrument,  '204,  259 

does  not  affect  the  rights  of  parties  to  instrument  as  between 

tlieiu selves,  89,  203 
a  mortguge  to  secure  unpaid  purchase  money  260 
each  deed  in  the  chain  of  title,  88,  213,  264 
securities  by  creditor,  261 
by  officer  of  the  Court.  261 
by  solicitor,  262 
by  trustees,  262 

NEW  COUNTY, 

establishment  of  Registry  Office  in,  20 

31 
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NEW  RECOGNIZANCES, 

may  be  required  by  the  Insfeetor,  33 
failture  of  Begistrar  to  furnish.  33,  34 

NOMINATION,  26  (see  AppointiMnt) 

NOHJUEOISTBATION  (see  NegUct  to  RegiMUr^Registratum), 

of  instrnment  does  l  ot  affect  its  validity  inter  partes,  363 

is  prima  facie  proof  of  frand,  263 

NOTARIAL  COPIES, 

of  instruments  executed  in  the  ProTince  of  Quebec,  136 

admitted  as  evidence,  142 

notice  of  unregistered,  142 

mus#  be  under  seal,  14 L 

laws  of  the  Province  of  Quebec  referring  to,  187. 141 

of  will,  18 

of  probate  of  will,  18 

NOTICE, 

of  action,  42  (see  Action) 

is  either  actual  or  constructive,  228 

actual.  228 

definition  of.  230 

means  actual  notice  of  title  of  adverse  claimant,  231 

registration  is,  231.  232.  304,  305 

principle  upon  which  registration  is,  304 
when  registration  is  not,  231 
defective  registration  amounts  to,  314 

except  in  the  case  of  consolidation  of  seouritieii,  315 
retrospective  effect  of  78  sec,  315 
may  be  inferred,  231.  251 
through  n^itals,  209.  210.  251 
possession  does  not  amount  to,  231,  235,  821 
is  binding  in  equity,  242 
of  prior  equities.  237 
of  equitable  incumbrances,  238.  328,  329 
of  vendor's  lien,  329 

of  prior  mortgage,  is  not  notice  of  further  charges.  238 
of  unregistered  mortgage,  lessee  of  mortgagor  is  bound 

by,  237 
of  unregistered  will,  purchaser  from  heir-at-law  widi,  237 
purchaser  with,  will  be  protected  if  he  claims  through 
one  without,  241 
may  validly  transfer  to  another  person  for  value, 
Ac,  240.  323 
purchaser  of  standing  timber  is  affected  with,  17,  307 
registration  of  assignment  of  mortgage  is  not.  to  mort- 
gagor, 308 

but  is  notice  to  his  transferee.  309 
of  *'  prior  instrumeut "  under  80th  see..  321  322 
registration  before  issue  of  patent  is,  206 
of  unregistered  assignment  of  unpatented  lands.  206, 

238.  322 
under  the  English  and  Irish  Registry  Acts,  227 
American  Registry  Acts,  228 
Registry  Laws  of  France,  228 
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KOTICE  (continued), 

by  whom  given,  342 

va^e  ramonrs,  243 
when  given,  248 

before  money  is  paid  over.  244 

before  person  alters  his  position,  245 

former  dooti  ine  as  to  mortgage  moneys,  244.  245 

registration  before  aoqnisition  of,  not  necessary  to 

defence  for  value,  Ac,  248,  321 
should  be  acquired  in  the  same  transaction,  245 
to  whom  given,  245 

to  agent  is  notice  to  principal,  245 
to  one  of  several  grantees,  246 
to  one  of  several  truttees,  246 

not  in  the  case  of  a  mere  trustee,  246 
to  solicitor  is  notice  to  client.  246 
where  solicitor  is  guilty  of  fraud,  246 
where  the  fraud  consists  of  mere  concealment,  247 
where  the  solicitor  acts  for  both  parties,  247 
when  mortgagor  acts  an  solicitor  for  mortgagee,  248 
where  vetidor  acts  as  solicitor,  248 
agent  of  solicitor.  249 
doctrine  of  imputed  notice.  246-249 

must  be  acquired  in  same  transaction,  249 
onus  of  rebuttal,  249 
abstaining  from  enquiry  amounts  to,  239 
gross  negligence  in  making  enquiry  amounts  to,  289 
evidence  of.  249 

should  be  clear  and  distinct,  249,  821 
so  clear  as  to  be  suggestive  of  fraud,  250.  321 
vague  rumours.  248 
simple  denial  ef,  is  insufficient  in  pleading,  252 
effect  of,  235 

is  only  personal,  240 
when  reattaches  as  a  trust,  241,  242 
tenant  in  common  with,  240 
in  absence  of,  prior  registration  will  prevail,  816 
constructive,  2?8 

when  applicable,  229 

prior  to  Kegistry  Act  of  1865,  229 

IS  insufficient  to  postpone  priority  of  registration, 

380 
possession  is  only,  231-235 
under  the  English  and  Irish  Registry  Acts,  230 
of  withdrawal  by  surety,  39 
^^^  form  of.  406 

of  intention  to  use  certified  copies  in  evidence,  57 
;^Uluform  of,  408 

disputing  validity  of  original  instrument,  57 
form  of,  409 

mjMBER,  (see  Registration) 

registration,  of  an  instrument  is  evidence  of  entry.  153,  324 
^»•^^  must  be  accorded  to  each  registered  instrument,  155 
of  instrument  to  be  entered  iu  Abstract  Index,  75 

also  in  Registry  Book,  150 
must  be  entered  consecutively,  152 
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OATH  OF  OFFICE, 
of  Begistrar,  44 

form  of.  397 
of  Deputy  Begistrar,  46 

form  of.  406 
before  "whom  made,  44,  46 
tranBmisBion  of,  to  Proyindial  Secretary,  44 

OFFICE, 

hours  of  attendance  at,  52 

OMISSION,  (see  Regiitrar) 
in  abstract  of  title,  77,  361 
in  Alphabetical  Indexes.  66,  78 
of  marginal  entries  in  Registry  Books,  360,  361 
of  lands  in  registered  instrument  through  error,  308 

OMITTING  TO  BEGISTEB, 

effect  of,  204,  269.  (see  Neglect  to  Regitter) 

OBDEB. 

for  alimony,  14,  126. 131 

payment  of  money  out  of  rents,  18 
issue  of  Bubpcena  to  Begistrar,  58  (see  Subpctna) 
to  compel  subscribing  witness  to  make  affidavit,  110  (see 
Subscribing  Wiinefs) 

OBDEB  IN  COUNCIL, 
registration  of,  11,  167 

when  certified  copy  of,  operates  as  a  release,  168 
how  registered,  167 

OBIGINAL  INSTBUMENTS, 

notice  of  intention  to  use  certified  copies  in  lien  of.  67 

form  of  408 
notice  disputing  validity  of,  67 

form  of,  409 
exhibiting.  63,  878 
a  plan  is  an.  379,  380 
applicant  should  give  description  of,  378 
fees  for  exhibiting,  378 

PABOL  CONTBACT, 

possession  under,  is  not  notice.  234,  250 

PATENTS,  11.  156  (see  Crown  Grants) 

PENALTY, 

for  refusing  to  register  plans,  338.  344,  361.  362 
for  non-deliver>  of  Beffistry  Books  on  removal,  72 
how  recovered,  338,  344,  361 

sureties  are  liable  only  to  amount  of,  in  covenant,  41,  50 
Begistrars  liability  is  not  restricted  to  amount  of.  41 
how  recoverable,  50 

PEBFECTING  SECUBITIES, 
by  public  officers,  86 
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PBRJURY, 

false  swearing  deemed  to  be,  865 

PLACE  OF  RESIDENCE, 
of  Begistrar,  49 

of  witness  to  be  stated  in  affidavit  of  execution.  94 
object  of  requiriug,  95 

PLAN. 

is  an  instrument.  370,  380 
registration  of,  337 

nnder  former  Bej^istry  Acts,  338-340 
was  not  compulsory  before  Jan.  1st,  1866,  840 
of,  when  lands  subdivided  before  Mar.  4,  1868,  845 
what  the  scale  of,  must  show,  337 
must  be  signed  by  party  registering.  338 

form  of  memorandum.  430 
must  be  certified  by  Provincial  Land  Surveyor,  338 

forms  of  certificate,  400,  430 
neglect  of  owner  or  surveyor  to  sign  or  certify,  848 
duty  of  Registrar  on  receiving,  338 
instrument  must  conform  to,  340 

what  is  meant  by  conformity  to,  341 
where  whole  lot,  or  undivided  interest  therein  is  con- 
veyed, 342 
where  plan  refers  to  reservations  in  instrument,  842 
penalty  for  refusing  to  register,  838 

how  recovered,  338,  344 
Inspector  may  instruct  County  Crown  Attorney  to  pro- 
ceed in  case  of  refusal,  893 
when  duplicate  copy  of,  to  be  lodged  with  Treasurer  of 
municipality,  344 
penalty  for  neglect  or  refusal  to  lodge  duplicate,  344 
how  recovered,  344 
copy  of,  certified  by  Registrar,  admissible  as  evidence 

of  original,  344 
not  binding,  until  some  sale  is  made  thereunder,  346 
alteration  in  or  amendment  of,  346     • 

if  lots  sold  do  not  abut  on  street  to  be  closed  up,  847 
application  to  Court  or  Judge  for.  846,  349 
dedication  of  streets,  <&c.,  by,  849, 380 
of  towns  aud  villages  when  made  and  registered  by 
municipalities,  350 
request  to  clerk  of  municipality  to  make  and  regis- 
ter. 351 

form  of,  431 
penalty  for  refusing.  351,  352 

how  recovered,  351 
how  certified,  351 

form  of  certificate,  430 
expense  of.  how  paid,  351 
formerly  not  compulsory,  361 
to  be  furnished  by  Commissioner  of  Crown  Lands,  363 
provisions  of  former  Registry  Acts.  363,  364 
attested  copy  of,  is  evidence  of  origigal,  385 
fees  for  filing.  376 
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PLEADING, 

simple  denial  of  notice  is  insuffioient  in,  962 
setting  ap  registration  after  action  brought.  9Sa 

POLICY  OF  REGISTBY  LAWS,  204,  227,  302 

POSSESSION, 

is  oonstmotiye  notioe  only.  281,  233,  235 
cannot  prevail  against  registered  title.  232,  236 
under  parol  agreement,  234.  250 

POWEB  OF  ATTORNEY.  14 

when  first  admitted  to  registration,  132 
certified  copy  of,  183.  133 

registration  of,  136 

nse  and  efifeet  of,  186 

form  of  certificate  upon,  421 

what  it  is  evidence  of,  136 

of  documents  relating  to,  or  connected  with,  182, 1S4 
certificate  of  discharge  of  mortgage  executed  under.  183 

PBEAMBLE,  10 

PBIOB  INSTRUMENT, 
meaning  of,  316 

notice  of,  must  be  *'  actual,"  821 

actual  notice  of,  will  defeat  priority  of  registration,  816  et  $eq, 
error  in  80th  section  as  to  time  of  acquisition  of  notioe, 

819 
obvious  intention  of  the  Legislature.  819 
registration  before  acquiriug,  not  essential  to  defence  of 
purchaser  for  value,  243,  321 

PBIOBITY, 

.of  instrument  at  Common  Law  and  under  Begistry  Act,  816 
of  deed  under  power  of  sale  in  registered  mortgage,  226 
of  date  in  registered  instrument  i»«vail«  over  di^  of  reglfl 

t ration,  444 
registratioi^of  a  fraudulent  or  void  title  obtains  no,  262.  263 
of  sherifiTs  vendee.  294,  295,  296 

PBIOBITY  OF  BEGISTBATION. 

conditional  upon  estate  passing  at  time  of  execution,  266 
will  prevail  in  absence  of  actual  notice.  816 
doctrine  of,  broken  in  by  Courts  of  Equity.  817 

endorsation  of  equitable  doctrine  of  notice,  818 
defeated  by  notice  of  prior  equities,  828 
of  defective  conveyances.  266 

PBIVATE  PBOPEBTY, 

By-laws  opening  roads  upon,  14, 199  et  $eq.  (see  By4aw$} 

PBOBATE, 

of  wUl.  14,  168 

affidavit  on  copy  of «  424 
exemplification  of,  18,  168 

iUfidavit  on  copy  of,  424 
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PROCEEDINGS, 

in  any  Conrt,  oertifioate  of.  14,  121 
in  bankruptcy  and  insolveney,  16 
in  Chaneery,  eertifioates  of,  14, 125 

form  of,  420 
in  lunacy,  15 

PROOF  FOR  REGISTRATION,  94  (see  Affidavit) 
facts  to  be  prored,  94 

required  to  shew  authenticity  of  instrument,  &c.,  94 
Registrar  cannot  accept  other,  than  that  prescribed,  97 

cannot  reject  one  of  seyeral  modes  of.  109 
may  be  made  b^  affidavit,  affirmation  or  declaration.  112 
where  subscribing  witness  is  dead.  Ac,  117 
before  Justices  in  Session  prior  to  Jan'y  lat,  1866, 118 

form  of  certificate  by  chairman,  419 
certificate  of  County  Judge  as  to,  117. 119,  120 

form  of,  898 
of  instruments  executed  before  Jan'y  1st,  1866,  167,  169, 
(see  MeMoriaV} 

PROVINCIAL  LAND  SURVEYOR,  (see  Survtyor) 
PROVINCIAL  SECRETARY, 

Registrar  to  transmit  duplicate  corenant  to,  80 

oaths  of  office,  of  Registrar  and  Deputy  to  be  forwarded  to, 

44,46 
to  furnish  Registrar  with  list  of  Crown  Grants,  11,  368 
notice  to.  of  withdrawal  by  surety,  89 
form  off  405 

PUBLIC  OFFICER, 
Registrar  is  a,  25 
Act  respecting,  80 

applies  to  securities  by  Registrar,  84 
perfecting  securities  by,  85 
act  of,  not  regarded  as  affecting  acts  of  individuals,  40, 41, 861 

PURCHASE  FOR  VALUE, 
evidence  of.  225    • 
onus  of  proving,  rests  on  person  seeking  priority,  226 

PURCHASER  FOR  VALUE, 
defined,  214 
who  is  a,  214 

who  is  not,  216  « 

must  hold  the  legal  estate,  218 
must  act  in  good  faith,  219 
Registry  Act  protects  honest,  219,  227 
repudiates  spsculative,  219 

who  are  entitled  to  claim  rights  attaching  to  a,  224 
must  have  acquired  without  actual  notice,  226 
unregistered  instrument,  void  against,  without  actual  notice, 
204.  213 

QUO  WARRANTO, 

information  tor,  at  Common  Law  to  try  the  right  of  office  of 
Registrar,  26 
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BACK  BENT. 
defiii6d»82 

leMes  at,  were  exempted  from  registrfttion  by  Beg.  Acts  of 
1795  and  1846,  82 

BAILWAY  C0BCPANIE8. 

the  Begittry  Act  is  binding  npon,  358 

BEAL  ESTATE, 

inoladed  in  word  **  Lands,"  16 

BECITALS, 

referring  to  an  nnregittered  instrament,  209,  210.  251 
how  far  notice,  209,  210,  251 

BE-CONVEYANCE,  (see  Ditcharge  of  Mortgage,  CerHfieaU  of) 
certificate  of  discharge  of  mortgage  operates  as  a.  when  re- 
gistered. 12,  177,  182 
where  mortgage  or  assignment  is  not  registered,  178. 180 

RE-COPYING  OLD  REGISTRY  BOOKS, 
order  of  Inspector  for,  74 

form  of,  414 
declaration  of  Registrar  upon,  75 

form  of,  415 

BEGI8TEBED  TITLE, 
defined,  207 

former  doctrine  may  yet  affect  titles,  208    . 
possession  cannot  prevail  against  a,  282 
when  defendant  is  estopped  from  denying  plaintiff's,  258 
registration  of  a  void  will  does  not  create  a,  444 
Registry  Books  are  evidence  of  a,  154 

BEGISTRAR, 

includes  **  Deputy-Registrar,'*  25 
is  a  public  officer,  25,  361 

is  entitled  to  the  protection  of  the  Bev.  Stat.  (Ont.)  c.  73,  25 
presumption  in  favor  of,  52,  173 
appointment  of,  26 
by  commission.  26 

commission  not  affected  by  removal  of  office,  21 
tenure  of  office,  26,  27,  28 
amount  of  security  to  be  fixed  by  order  in  Council,  29 

to  execute  joint  and  several  covenant   with  approved 
sureties,  80 
form  of,  396 
to  transmit  duplicate  covenant  to  Provincial  Secretary, 

30 
to  file  the  other  duplicate  with  the  Clerk  of  the  Peace, 
80 

which  may  be  examined  and  copies  thereof  obtained, 
34 
may  give  security  of  guarantee  companies.  80 

form  of  guarantee  Bond,  403 
quere,  whether  the  Bond  should  be  furnished  in  addition 
to  covenant,  32 
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KEGISTBAB  {continued). 

new  recogcizanoes  may  be  required  by  the  InB|)ector,  83 
should  be  furniBhed  without  being  bo  reqmred,  38 
certain  Beotions  of  the  Act  respecting  Public  Officers  ap- 
plicable to,  84-H7 
may  be  required  to  give  further  security,  for  payment  of 
surplus  fees.  38 
sureties  may  withdraw  upon  notices,  89 
form  of  notices,  405 

when  the  "  one  month"  commences  to  run,  89 
Begistrar  is  liable  to  his,  if  he  neglects  to  furnish  fresh 

security,  89 
are  liable  only  to  the  extent  of  the  penalty  in  covenant. 
<&c.,  41 
are  jointly  and  severally  liable  upon  covenant,  40 

action  against,  41 
liability  of,  at  Common  Law,  40 

depends  upon  the  nature  of  the  duty  devolving  upon 

him,  40 
for  acts  or  default  of  his  deputy,  40 
is  not  reatricted  to  the  penalty  in  the  covenant,  41 
for  negligence,  26,  42  et  seq. 
for  omissions  or  errors  in  abstract  of  Title,  43 

in  Index,  44 
for  neglect  to  register  instruments,  43 
for  misconduct,  50 
for  fraudulent  practices,  41 
for  misdemeanour,  45 

for  refusal  to  transfer  Books,  &c.,  on  separation  of 
county,  71 
forms  of  demand  upon,  to  transfer  Books.  Ac,  413, 
414 
for  refusal  to  deliver  up  Books,  *c.,  upon  removal  or  re- 
signation, 72 
for  wilfully  entering  instruments  in  wrong  order,  162 
to  surety,  for  neglect  to  furnish  fresh  security,  39 
does  not  extend  beyond  party  injured  or  his  legal  repre- 
sentatives, 44 
on  certificates,  26.  43,  44,  51 
acHon  tigainstt 

entitled  to  notice  of,  26.  42 
•  when  disentitled  to,  42.  382 

for  not  paying  over  surplus  fees  to  municipality,  388 
purchaser  with  notice  of  error,  cannot  claim  damages 

subsequent  to  notice,  51 
mandamus  to  compel  delivery  of  instruments,  51.  60. 
385 
when  barred,  443 
€LCti(m  by, 

for  registration  fees,  60 
for  fees,  to  try  right  to  office,  26,  73 
for  recovery  of  fees  against  municipality,  74,  382,  383, 
884 
duties  of, 

to  make  oath  of  office.  44 

to  reside  at  place  named  in  his  commission.  49 
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BEGISTKAB  (continued), 

to  give  proper  Beoority,  SO  (see  »tipra) 

to  attend  at  the  Registry  Office,  52,  63,  392 

to  make  searohes  and  abstracts,  53,  371  (see  ahstraci  of 

TitU) 
to  furnish  ezempUfioations  and  certified  copies,  53,  56 

(see  Certified  Copy) 
to  exhibit  original  instroments,  and  Registry  books,  53, 

55 
to  certify  to  abstracts,  53,  55,  374 
tu  certify  to  copies,  53,  56 
to  follow  statutory  requirements  in  giving  certificate!, 

152 
to  give  unqualified  certificates,  151 
to  make  abstract  Index.  75 
alphabetical  Index.  78 
to  compare  duplicate  instruments,  150 
to  reject  same  if  not  duplicates,  150 

or  if  instruments  are  defective  in  proof,  151,  315 
to  enter  instruments  in  proper  consecutive  order,  152 
upon  receiving  original  instruments,  dc,  from  another 

County,  73 
when  a  portion  of  his  division  is  attached  to  another,  69 
to  transfer  Books,  t&c,  on  separation  of  County*  71 
to  deliver  up  Books,  He. ,  upon  removal  or  resignation, 

72 
to  deliver  up  duplicates  or  memorials  of  instroments  re- 
gistered by  him,  60,  384,  385 
to  produce  registered  instruments  upon  subpoena  issned 

by  a  judge's  order,  56 
to  attach  official  seal  to  certified  copies,  &c.,  56 
to  re-copy  old  books,  maps,  &c.,  unfit  for  use,  74 
to  make  declaration  on  re-copying  Books,  75 
to  have  table  of  fees  posted  up  in  his  office.  382 
to  furnish  applicant  with  statement  of  fees,  382 
a^  to  memorials,  172 
to  accept  instrument  properly  proved,  though  otherwise 

defective,  151 
to  supply  defects  or  errors  caused  by  predecessors  in 
office,  360.  362 
appointment  of  Deputies  by,  44 
removal  of  Deputies  by,  44 
must  not  act  as  conveyancer,  46  ^ 

or  advise  on  tides,  &c.,  46 
is  jointly  indictable  with  Deputy  for  misdemeanour,  45 
cannot  reject  one  of  several  modes  of  proof,  109 
not  compelled  to  perform  services  unless  fees  prepaid,  53, 54. 

60.  371 
has  no  lien  on  registered  instruments  for  nonpayment  of 

fees,  60,  384 
holidays  allowed  to,  52 
removal  of,  26,  50 

under  Registry  Acts  of  1846,  27 

REGISTRATION, 

was  optional  prior  to,  13-14  Vic.  c.  63,  207 
designed  to  give  notice,  205,  302 
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BEGISTBATION  (eonHnued), 

effect  of,  204 

i8  aotaal  notice,  231,  802  305 

reqaisiteB  to  operating  as  such,  809,  810 

when,  not^actual  noticeT231,  304 

against  whom  registration  is  not  notice.  809 
before  reoeiying  notice,  is  not  essential  to  defence  of  par- 
chaser  for  yalue,  243,  321 
»  mortgage  is  notice  thereof  to  lessee  of  mortgagor,  809 
assignment  of  mortgage  is  not  notice  to  mortgagor,  808 

bat  is  notice  to  his  transferee.  309 

of  nnreglBtered  lease  is  not  notice  of  latter,  88,  209,  810 
amoants  to  delivery.  257 
at  fall  length,  148 

beneficial  result  of.  167 

of  mortgage  protects  mortgagor  paying  off  and  obtain- 
ing discharge.  187  . 
of  every  instrument  in  the  chain  of  title.  88.  213.  264.  310 
of  instraments  not  authorized  to  be  registered,  88,  167,  812 
of  defective  conveyances,  256.  814,  822 
of  voluntary  deed.  220,  221 

validated  through  after  acquired  consideration,  221, 222, 
256 
of  mortgage  protects  equitable  title  of  mortgagor,  258 

wiUi  power  of  sale.  225 
of  instrument  does  not  effect  lands  to  which  grantor  has  no 

title.  254 
of  fraudulent  conveyance,  252,  253 
of  void  title,  252,  253 

does  not  extend  covenants  beyond  their  original  import.86.258 
effect  of.  upon  unregistered  title  of  defendant  in  ejectment,445 
what  is  deemed  to  be  a.  167 
duty  of  Registrar  on  receiving  instruments  for,  360 
statutory  requirements  necessary  to  a  valid,  813 
proof  for.  94  (see  Proof  for  Regit  tration) 
defective,  814  (see  Defective  Registration) 
priority  of,  255  (see  Priority  of  Registration) 
neglect  in,  204  (se€^  Neglect  to  RegiMier) 
minute  of.  form  of,  399 

number  on  instrument  evidence  of  order  of  registry.  824 
unsigned  deeds  not  capable  of.  97 
w        before  issue  of  patent.  205.  206 

absence  of.  postpones  instrument  to  registered  Instrumenjt, 
204.  259 

does  not  affect  rights  inter  partes  89.  268 

is  prima  facie  proof  of  fraud,  268 
of  unstamped  instrument  executed  in  England,  442 
binds  munfcipal  corporations,  258 

railway  companies.  258 
of  particular  instraments.  (see  Appropriate  Titles) 

act  and  warrant.  211 

crown  grant,  11, 156 

deed  of  appointment,  212 

under  Statute  of  Mortmain.  257 
of  surrender.  258 
for  taxes,  281 
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BEGISTBATION  (conHnued), 

farther  charge,  211,  238 

foreign  deed  in  insolvency,  212 

instniinents  under  vftrious  statates,  433 

order  in  Council,  11, 1^7 

plan,  337 

release  of  eoyenant,  211 

Sheriff's  deeds,  281 

wills,  265 

BEG18TRY  BOOKS, 

City  or  County  Treasurer  must  provide,  61 
form  of  application  for,  413 
neglect  or  refusal  of,  to  provide,  67 
appUcation  and  refusal  must  precede  right  of  action 

against,  67 
Registrar  alone  entitled  to  bring  action,  68 
separate,  for  each  locality,  61 
^^^65^^^  instrumente  not  containing  local  description,  61, 

alphabetical  index  to.  66 
new,  to  be  applied  for,  when  required,  61 

form  of  application,  413 
Inspector  may  aUow  several,  to  be  in  use  at  onbe.  62 

form  of  permit,  413 
Registrar  is  entitled  to  the  possession  of,  66 
replevin  may  be  brought  to  recover  possession  of.  66.  73 
for  unincorporated  villages,  63 
to  be  certified  to  by  County  Court  Judge,  &c.,  68 
transfer  of,  upon  separation  of  Counties,  69 
statement  from  general,  to  be  also  furnished.  69.  70 
forms  of  demand  upon  Registrar  for,  414 
Registrar  liable  to  a  penalty  for  non  delivery  of,  71 
deUvery  of,  upon  removal  or  resignation  of  Registrar,  72 
Hnenff  authorized  to  seize,  if  not  delivered,  72 
to  be  re-copied  when  unfit  for  use.  74 
must  be  exhibited  upon  request,  53,  64,  371 
evidence  of  entries,  163 

of  registered  title,  154 
pages  of,  to  be  numbered.  155 

when  part  of  a  township  is  created  into  a  new  township,  362 
loss  of,  363 

REGISTRY  LAWS, 

policy  of,  204,  227,  302 
introductory  account  of,  1 

REGISTRY  OFFICES, 
establishment  of,  20 
removal  of,  21 

does  not  aflfect  Registrar's  commission,  21 
County  Council  must  erect  and  maintain,  22 
expenses  of,  23 

neglect  of  County  Council  to  provide,  23 
rent  of,  County  Council  is  not  liable  for,  23 
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EELEASE, 
defined,  18 

of  ooveDant,  regi&tration  of,  211 
of  mortgage,  177  (see  Discharge  of  Mortgage,  Certificate  of) 

BELIGIOUS  INSTITUTIONS, 
oonveSyanoes  to,  436 

BEMOVAL, 

of  Depnty-Begistrar.  44 

of  fraudulent  conveyanoes.  228 

of  Registrar,  27 

of  Registry  Offices,  21 

of  voluntary  conveyances,  223 

BEl^T, 

of  Registry  offices.  County  Councils  not  liable  for,  23 
order  for  payment  of  money  out  of,  18 

BE-REGISTRATION, 

upon  loss  of  Registry  Books,  353 
proof  of  loss  before  Judge,  363 
certificate  of  Judge,  353 
should  be  endorsed  or  attached,  365 

form  of,  431 
priority  of  instruments,  353,  355 

ROAD, 

By-laws  opening,  on  private  property,  14,  199  et  seq. 

SATISFACTION, 

of  mortgage,  177  (see  Discharge  of  Mortgage^  CeriiHcate  of 

SCALE, 

of  plan,  337  (see  Plan) 

SEAL, 

of  Corporation,  121  (see  Corporation 

of  Court  of  Kecord,  121 

notarial,  137 

of  Registrar,  66,  392 

SEARCHES, 

applicant  may  make,  in  Registry  Books,  371 

Registrar  to  make,  when  requested.  53,  54 

confined  to  particular  lot,  371 

Registrar  alone  can  make,  for  registered  instruments,  55 

must  be  specially  required  to  make,  in  Alphabetical  In- 
dex, 373 
fees  for,  371-373  (see  Appendix  C.) 

SECURITY,  (see  RegUtrar) 

SEPARATION  OF  COUNTIES, 

transfer  of  Registry  Books,  &c.,  upon,  69,  71 
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SHERIFF, 

origin  of  power  to  sell  lands,  289 
must  enqaire  after  debtor's  lands,  292 
what  the  writ  binds,  290 

after  acquired  lands  of  debtor.  290 
sale  by,  is  within  the  Statutes  of  Frauds,  293 

is  within  the  provisions  of  the  Begistry  Act.  298 
deeds  by,  15,  281,  289 

by  whom  executed,  176,  293 

requisites  to  validity  of,  294 

priority  of,  over  deed  from  debtor.  294 

as  against  assignee  of  debtor's  devisee,  295,  296 

does  not  afFect  dower  of  debtor's  wife,  297 

must  be  registered  within  six  months  after  sale,  281 

no  specified  time  for  registration  of,  before  Jan.  1. 1866. 
297 

registration  of,  where  sale  made  before  March  4. 1868, 
298 

effect  of  non-registration  of,  281 

ejectment  cannot  be  brought  before  execution  of,  296 

for  sale  of  taxes,  169,  281  (see  Tazei) 
compellable  in  equity  to  execute  deed,  297 
vendee  of,  is  a  purchaser,  215 
discharge  of  mortgage  by,  193 

form  of,  899 

authority  to  seize  mortgages,  194 

mortgagee's  interest  is  bound  from  time  of  seizure.  197 

authority  to  execute.  193,  195 

effect  of,  as  a  re-conveyance,  194 

operates  only  as  a  re  conveyance  when  all  the  money  is 
paid,  197 

Sheriff  cannot  execute  deed  of  re-conveyance,  197 

how  executed,  193,  197 

proof  of  execution  of,  193 

retrospective  effect  of  the  71st  section.  198 
authority  to  sell  mortgagor's  interest  in  lands,  188.  195 
*    part  of  mortgagor's  interest  cannot  be  sold,  197 

certificate  of  discharge  to  purchaser,  188. 195 
form  of,  428 

when  certificate  will  not  operate  as  a  re-conveyance,  195 

if  mortgagee  purchases  he  mast  release  mortgage  debt, 
196 
authorized  to  seize  Begistry  Books  if  retained  by  Begistrar. 
72 

SOIL, 

sale  of  annual  products  of  the,  is  not  within  the  Begistry 
Act,  17 
STANDING  TIMBEB,  16, 17  (see  Timber) 

STATEMENT, 

of  fees  to  be  furnished  by  Begistrar  to  applicant,  382 
neglect  by  Begistrar  to  give,  42,  882 

form  of  request  to  Begistrar  for  statement,  431 
from  General  Begistry  Books  on  separation  of  Counties,  69. 
70 
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STATUTES. 

of  EnrolmeDt,  1 

of  Mortmftin.  257 

list  of  instruments  requiring  registration  under  oertaini  488 

list  of  Provincial,  relating  to  registration.  442 

8TBEET, 

dedication  of,  by  plan,  350,  880 

alteration  of  names  of,  by  By-law,  203 

By-law  opening,  on  private  property,  14,  199  et  seq. 

SUBPCENA, 

to  Registrar,  56,  58,  59 

forms  of,  410,  412 
affidavit  to  obtain  urder  for,  58 

forms  of,  409,  411 
order  for.  58 

forms  of,  410,  412 

must  be  produced  to  and  filed  with  officer  issuing,  56,  58 
should  conform  to  the  terms  of  the  order,  58 
when  attachment  will  issue  for  non-attendance  upon,  59 
Deputy-Begistrar  or  clerk  cannot  produce  papers  upon,  with- 
out permission  of  Registrar.  59 
fees  payable  to  Registrar  for  attendance  upon,  59 

SUBSCRIBING  WITNESS. 

absence,  death,  lunacy.  Ac,  of.  117  et  seq. 
declaration  of  absence.  <&o  ,419 

certificate  of  County  Court  Judge  as  to  proof  of  e^ieoa- 
tion,  117 
form  of.  398 
compellable  to  make  affidavit,  110 
affidavit  for  order  tn  compel.  112 

form  of.  417 
order  of  Judge.  110 

form  of,  4 18 
fees  must  be  tendered  to.  for  conduct  money,  &c.,  1 
attachment  against,  will  issue  for  disobedience  to  order, 
112 

SUBSTITUTION, 

of  power  of  Attorney,  132, 185, 186  (tee  Power  of  Attorney) 

SURRENDER, 

registration  of  deed  operating  in  law  as  a.  258 

SURVEYOR, 

to  certify  to  plan  before  registry,  338,  339 

form  of  certificate,  400 
to  certify  to  plan  filed  by  municipality,  351.  353 

form  of  certificate.  430 
neglect  of,  to  certify  to  plans,  343 

TABLE, 

of  fees  to  be  posted  up  in  Registry  office.  382 


M6  OENXBAL   INDEX. 

TACKING, 

abolished,  824,  331.  832 

ia  England,  335 
origin  of,  331 

whafc  does  not  amoant  to,  333 
does  not  apply  to  consolidation  of  securities,  338 
sometimes  permitted  under  the  Irish  Registry  Act,  335 

TABIFF  OF  FEES,  438  (see  Appendix  C.) 

TAXES, 

certificate  of  payment  of,  14 

granted  by  Treasurers  of  Townships  or  unincorporated 
Tillages  is  not  within  the  Registry  Act,  14 

form  of,  403 
enactments  relating  to  sale  of  lands  for  arrears  of.  281-285 
taxes  must  be  in  arrears,  288 
deed  upon  sale  for,  281 

form  of  Sheriff's  deed,  429  • 

form  of  Treasurer's  deed,  429 

execution  of,  287 

registration  of,  281 

registration  of,  where  lands  sold  before  March  4, 1868, 
298 

TERM  OF  YEARS,  (see  Lease) 

TESTAMENT. 

defined.  14  (see  Will) 
TIMBER. 

growing,  sale  of.  is  an  interest  in  lands.  16 

conveyance  of,  is  within  the  Registry  Act,  16,  17 
first  conveyance  of,  only  need  be  registered,  17 
purchaser  of,  is  affected  with  notice  of  prior  registrations, 

17,  307 
grant  of,  operates  as  a  severance  from  realty.  17 
merger  cf  the  chattel  interest  in  the  freehold,  17 

TITLE. 

abstract  of,  63  et  seq. 

adoption  of  short,  10 

registered,  207 

Registrar  or  Deputy  cannot  advise  upon,  46,  47 

TITLE  DEEDS, 

writing  accompanying  deposit  of,  by  way  of  mortgage,  12, 327 
TREASURER  OF  MUNICIPALITlT, 

to  provide  Books  of  Ofl5ce,  61 
form  of  request  to,  432 

neglect  or  refusal  by,  to  provide,  67 

TRUSTEES, 

for  creditors  are  purchasers,  214 
notice  to  one  of  several,  is  notice  to  all.  246 
except  in  the  case  of  a  mere  trustee.  246 
neglect  of,  to  register  instruments  requiring  registry,  262 


ORNKSAL   INDEX.  489 

UNINCORPORATED  VILLAGES. 

separate  Registry  for,  not  to  be  nsed,  68,  856,  Bid 
UNREGISTERED  CONVEYANCE,  {see  Nfglect  t(r Register) 

operation  of,  263 

cannot  prevail  against  a  subseqaent  registered   purchaser 
without  notice,  204  et  seq. 

notice  of,  defeatK  priority  of  registration,  206, 226, 235  et  seq. 

VACANCIES. 

in  office  of  Registrar  or  Deputy,  repoi-t  upon,  393 
VALUABLE  CONSIDERATION,  (see  Coruideration) 
VAULTS,  (see  Regi$try  Offices) 
VENDOR'S  LIEN,  (see  Lien) 
VOLUNTARY  CONVEYANCES. 

are  void  as  af^ainst  subsequent  purchasers  with  value,  221 
even  with  notice  thereof,  228 

but  only  to  extent  necessary  to  give  effect  to  subsequent 
conveyances.  221 
will  be  made  valid  through,  after  acquired  consideration,  221, 
222.  256 
as  between  volunteers  validity  dates  from  arising  of  sub- 
sequent consideration,  222 
but  in  favor  of  purchasers,  registration  confers  priority 
ab  initio,  222.  256 
prior  registration  of,  enures  to  grantee's  assignees  for  value. 

222 
removal  of.  from  Registry  Books.  223 
of  unpatented  lands,  444 

VOLUNTARY  REGISTRATION. 

of  instruments  not  authorized  to  be  registered,  88, 167,  312 
WILL, 

interpretation  of  word.  14, 18 
registration  of,  265 

exceptional  provisions  us  to,  265 

upon  what  principle  based,  266 

former  statutes  relating  to,  267 

should  be  effected  within  one  year  from  testator's  death, 

265 
distinction  between  the  Ont.  and  the  English  Registry 

Acts,  267 
if  effected  within  the  year  operates  retrospectively,  268 
neglect  to  register  within  the  year,  268 
subsequent  to  expiry  of  the  year,  269 
English  practice  where  not  effected  within  the  year,  270 
analogy  between  wills  and  conveyances.  269 
where  the  devisee  is  also  heir-at-law.  270 
extension  of  time  for,  271 

who  are  meant  by  •*  subsequent  purchasers."  Ac,  271 
prevented  by  contestation  or  other  "inevitable  difficulty,'* 
265 
what  amounts  to  an  *'  inevitable  difficulty,"  272 
duration  thereof,  274 

32 


490  GENERAL   INDEX. 

WILL  (continued). 

non-discovery  of  will.  274 
suppression  or  concealment  of  will.  275 
memorial  of  fact  of  contestation,  &c.,  276 
wilful  default  in  effecting,  277 
what  is  deemed  a  suflflcient,  278 
operation  of  75th  section  as  to.  278 
of  a  void  will,  will  not  create  a  registered  title,  444 
decisions  respecting,  279 
through  memorial.  169  (see  Memorial) 
of  nominee  or  assignee  of  unpatented  lands,  206 
manner  of  registering,  158.  159 
execution  of,  what  amounts  to  a  due,  163 
statutes  relating  to,  163,  166 
where  testator  is  blind  or  is  a  marksman,  161 
affidavit  should  describe  mode  of,  161 
should  be  full,  161 
forms  of,  422.  423,  424 
probate  is  evidence  of.  166 
but  not  of  its  sufficiency  to  pass  real  estate,  166 
when  each  codicil  should  be  proved  by  separate  affidavit, 
443 
general  devise,  61 ,  64.  279 
need  not  particularize  lands  devised.  64.  279 
of  leaseholds,  270.  279,  280 
probate  of.  18,  158 

form  of  affidavit  verifying  copy  of,  424 
exemplification  of,  18.  158 
form  of  affidavit  verifying  copy  of,  424 
is  evidence  of  testator's  death  and  execution  of  will,  166 
notarial  copy  of,  18 

WRITING, 

aocompying  deposit  of  title  deeds  by  way  of  mortgage,  *c., 

12.  327 
contracts  in.  affecting  lands,  15 
includes  '*  lithography,"  15 

WRITS, 

opening  out  of  the  Common  Law  courts,  289,  290 

Court  of  Chancery,  298 
of  sequestration,  lands  cannot  be  sold  under,  298 
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